
INKATHA FREEDOM PARTY

THEME COMMITTEE No.1
CHARACTER OF THE DEMOCRATIC STATE

FIRST REPORT ON
DEMOCRACY AND

CHARACTER OF THE STATE'

SUPREMACY OF THE CONSTITUTION:
1 The Constitution in its entirety shall be the supreme law of the land.  Therefore, the

Constitution shall be fully and entirely justiciable by means of a Constitutional Court,
and shall be the parameter for the validity and legality of the legislation of Parliament.

2. The constitution shall bind not only all organs of the Republic but shall also apply to
all legal relations.

3. In relation to their respective areas of constitutionally recognised autonomy, the
Constitution shall be implemented not by the national government but rather by the
Provinces, and by social and cultural formations, or by individuals, respectively.  For
instance, the constitutional right to health entrenched in the! national constitution shall
be implemented exclusively by the provincial legislation and administrative action.

SEPARATION OF POWERS (Form of State):
1. There shall separation of powers between national and provincial levels of

government.
2. Provinces shall be the primary government of the people and shall be entitled to

exercise any type of power and function which can adequately and properly be
exercised at provincial level.

3. Only the powers of the national government ought to be listed in the constitution,
while all other powers should be left to the Provinces.

4. Provinces shall have full judicial powers in all matters of their competence.

1.  The IFP makes this submission under protest, for the Constitutional Committee

should
withhold consideration of the matters covered in this report and further development
of the work program so as to allow international mediation to take place.



3. The electoral system is a fundamental element characterising the form of government
and the type of democracy.  Therefore the constitution should set out the general
principles of the national electoral system, leaving to the law the task of implementing
such principles, so as to leave sufficient flexibility for future developments'.  The
provincial electoral systems should be within the exclusive competence of provincial
constitutions.

PARTICIPATORY DEMOCRACY:
1. The constitution shall entrench the notion of participation of affected public and

private interests in the formative process of an administrative action or regulation.
2. The constitution shall entrench the notion of participation of affected public and

private interests in the legislative process.
3. Provision shall be made for referenda at all levels of government to be held at the

request of a reasonably small number of dissatisfied citizens.
4. Provision shall be made for the recognition of the right to petition any government

structure.

TRANSPARENT AND ACCOUNTABLE DEMOCRACY
1. The right of access to all government information and private data banks information

shall be recognised in the constitution, with customary Qualifications and exclusions,
subject to judicial review.

2. The notion of administrative justice and judicial reviewability of all administrative
actions shall be constitutionally entrenched.

3. Public officials shall be personally responsible for gross negligence and malice.
4. War shall be prohibited as a means to solve international controversies and shall only

be allowed to defend the State's sovereignty over its territory.

TYPE OF STATE
1 .     South Africa should be a social but not a socialist state.
2. Private property and free-market enterprise shall be protected and the direct

interference of government in economic matters shall be severely limited4.
3. The constitution should contain all recognised socio-economic rights along with

constitutional imperatives which mandate the legislature to operate to remove social
injustice, and promote the social growth of all South Africans.

3. The details of the IFP proposals on suffrage, proportionality and electoral systems will
be



tabled in the IFP submission for the as 7th Report, per approved work program.

4. The detailed aspects of this principles will be set out in the third Report to this Theme
Committee relating to the Economic Constitution, as per approved work program.

5. National government shall have no overrides and, as a rule, Provinces shall have
exclusive powers.  Both the national and the provincial levels of government shall
enjoy exclusive powers.  Relations between the two levels of government ;hall be
regulated by checks and balances, intended as a predetermined set of mutual
interferences among the powers of each level of government, also based on the
extension by relevancy or implication of the exclusive powers of the national level of
government into the areas of competence of the Provinces, as in theory is the case in
the U.S. system (i.e.: interstate commerce).  In specific areas of provincial
competence, the techniques of national framework legislation regulating exclusive
provincial powers could also be used in matter which requires concurrence between
the national and provincial levels of government, provided that national legislation
shall not be so detail to actually regulate, or exercise the actual function in the matter
concerned.

6. There shall be separation of powers between all levels of government and civil
society.

7. Individuals as well as social, cultural, political and economic formations shall be
recognised and guaranteed a sphere of protected constitutional autonomy defined by
the interests which they are capable of self-regulating and administering and in
respect of which no government has a compelling reason of public interest to
intervene.

WHAT TYPE OF DEMOCRACY:
1 . The principle of participatory and/or direct democracy should be constitutionally

entrenched in addition to the principle of representative democracy [see infra.
2. The principle of the autonomy of individuals as well as of economic, social, political

and cultural formations should also be entrenched with respect to all activities for
which any level of government does not have a compelling justification of public or
national interest to regulate, control or directly exercise.
Inter alia, the foregoing principle recognises the autonomy of churches, political
parties, professional associations, chambers of commerce, universities, arts and
culture organisation, family structures, traditional communities, economic enterprises,
civics, private contractual autonomy in economic and personal matters, etcetera.

3. The principles of (a) transparency, (b) political accountability and (c) civil
accountability of governmental structures shall be constitutionally entrenched.



REPRESENTATIVE DEMOCRACY:
1 . The principle of political representation of government and regular elections should

be constitutionally entrenched with respect to national, provincial and "primary" local
governments (excluding local government substructures, including traditional
communities)'.

2. The implementation of this principle with respect to provincial and local government
shall be within the exclusive competence of the Provinces.

2.  This principle relates to what the constitution should require.  The law may extend
proportional representation to substructure.



Inkatha Freedom Party

THEME COMMITEE No. 2
STRUCTURES OF GOVERNMENT

1ST REPORT ON
SEPARATION OF POWERS'

SEPARATION OF POWERS (Form of Government):
1. There shall be a pure parliamentary form of government.
2. Head of State and Head of Government shall be separate.  Parliament shall sit for a

five year term.
3. The President shall be elected by parliament in joint session for a seven year non

renewable term and shall have the task to ensure the proper functioning of the
constitutional and institutional machine.

4. The President shall appoint the head of government who shall form the cabinet in
his/her discretion.

5. Cabinet shall be in a fiduciary relationship with Parliament which shall freely exercise
its no-confidence vote without being dissolved.

HEAD OF STATE AND HEAD OF GOVERNMENT
1 .    In order to secure greater democracy and improve checks and balances, the office of

the Head of State and that of the Head of Government should be separate.
2. The Head of State should ensure the preservation of the constitutional order and the

proper functioning of the constitutional machinery while the Head of Government
shall be in charge of the daily operation of Government.

3. Important functions related to the composition of other constitutional organs, such as
the Constitutional Court and the defense forces could be ascribed to the Head of State

The IFP makes this submission under protest, for the Constitutional Committee
should withhold consideration of the matters covered in this report and further development
of the work program so as to allow international mediation to take place.

            2        The IFP has proposed that the Defense Force be under the control of a
collegial civilian body headed by the Head of State, who is also the Commander-in-
Chief of the Defense rather than to the Head of Government.

4. The Head of State shall own exercise functions with respect to the representation of
the state in international relations, ceremonial functions, the political resolution of
conflicts within the institutional machine, and clemency and granting of honours.



EXECUTIVE AND PARLIAMENTARY FORM OF GOVERNMENT
            1.     South Africa should have a pure parliamentary system in which cabinet is collegially

responsible to parliament, with which cabinet is to entertain a fiduciary relation.
2. Parliament's vote of no-confidence should not be impaired.
3 . After consultation with the leaders of the political parties the Head of Government

(Prime Minister) shall be appointed by the Head of State (President).
4. The Head of Government shall form the Cabinet and submit it for ratification by

means of a vote of confidence of both Houses of in joint session.

MONO-CAMERALISM OR BI-CAMERALISM
I .     There shall be a bicameral system and the Senate shall represent the Provinces.
2.      The Senate shall have as much legislative power as the National Assembly.

RECONCILIATION OF DIFFERENT TEXTS ADOPTED BY THE TWO HOUSES
  1 . Differences between the texts adopted by the two House!; should be reconciled by a

Joint Standing Committee of the two Houses in which the Senate and the National
Assembly have an equal number of representatives.

  2. The text so reconciled shall be approved by both Houses separately.
              3. If one of the Houses does not approve it, the legislation is not enacted.

THE SENATE
1 . The Senate should not have less legislative authority than the one given to the

National Assembly.
2. The Senate should represent the provinces and its members should derive directly

from the provinces either through appointment or through indirect elections.
3. Each province shall be equally represented in the Senate.
4. Legislation affecting the powers, functions and boundaries of Provinces may only be

introduced in the Senate.  Legislation affecting one of more specific Provinces must
be approved by the senators of the Province(s) concerned.

COMPOSITION AND APPOINTMENT/ELECTION OF THE SENATE
            1 .     Senators should be elected for a five year term by the Provincial Legislatures in

consultation with the provincial Cabinet.
2. The Premiers of the Provinces shall have the privilege of the floor for themselves

and/or for their ministers or designees.

ROLE OF SENATE WITH RESPECT TO SOME EXECUTIVE FUNCTIONS
1 The Senate should have a special role in monitoring the function of the Executive

branch of government with respect to some activities which are outside the
competence of the Provinces such as defense and armed forces.

COMPOSITION OF CABINET
1 . Members of Cabinet shall be appointed by the Head of Government and shall serve

at his or her pleasure, subject to the power of Parliament to vote its no confidence
with respect to Cabinet in its entirety.



POWER SHARING OR ROLE OF MINORITIES IN CABINET
1 .   The IFP does not believe in constitutionally mandated pc)wer-sharing arrangements.

2. The IFP believes that the protection of minorities should be provided for by means
of a federal system and by means of very effective protection of minorities in
Parliament'.

RELATION BETWEEN HEAD OF GOVERNMENT AND MINISTERS - COLLECTIVE OR
PERSONAL RESPONSIBILITY OF CABINET

I . The Ministers shall be chosen by the Head of Government and shall serve at his/her
pleasure, provided that any substitution shall be ratified by a resolution of at least
one House of Parliament.

2. Cabinet shall be collegially responsible to Parliament.
3. Each Minister shall be responsible to Cabinet for his/HER.  Department, provided

that Parliament may ask any Minister to provide information or to tender his/her
resignation to Parliament.

CONSTITUTIONAL COURT
1 . A portion of the justices of the Constitutional Court shall be appointed by the

Provinces from their own judicial systems and legal fraternities.

TRADITIONAL LEADERS AND THEIR STRUCTURES
The separation of powers of goverrmlent should be cross-referenced with the recognition of
the role of traditional leaders and the preservation of traditional communities.

In fact, traditional communities are autonomous societies, organised by traditional and

1. For instance, the Senate could be charged with the special task to authorize the
execution by the Executive of international treaties or the employment of armed forces
outside the country or even within the country for civil protection reasons.

 As a part of the second Report of this Theme Committee, the IFP will address the issue of
protection of political minorities in Parliament.

customary law and administered by traditional leaders.  Within the traditional community,
legislative and executive and judicial functions are exercised in terms of indigenous and customary
law, which also determines the degree and the modalities of the separation of these powers.
Among the most significant aspects which regard the exercise of these powers is the institution of
communal property.

Given its speciality, this matter will be treated in the third Report of this Theme Committee as per
the approved schedule.



Inkatha Freedom Party

lqembu lenkatha Yenkululeko

THEME COMMITTEE No. 3
ON RELATIONS BETWEEN LEVELS OF GOVERNMENT

FIRST REPORT ON
NATURE OF THE PROVINCIAL SYSTEM AND

LOCAL GOVERNMENT'

TYPE OF POWERS TO BE ALLOCATED
1 All powers of a state are to be allocated between the national and the

provincial level of government.
2. The most important powers of the state, the so-called residual powers',

often do not necessarily translate into govermnental line functions or
powers of goverwnent.

          3. Residual powers should be left with the provinces.

PRINCIPLE OF SUBSIDIARITY:
1 . The Provinces shall be the primary governments of the people and shall

be entitled to those powers and functions which can be properly and
adequately exercised at provincial level'.

The IFP makes this submission under protest, for the Constitutional
Committee

should withhold consideration of the matters covered in this report and further
development of the work program so as to allow international mediation to
take place.

1. Technically, residual powers all those powers which are not listed in the
provisions of a constitution which distribute powers between different level of
government.  A Parliament has power to enact legislation about over more than



300 functional areas, which include matters such as corporate, family, criminal,
inheritance, contract, and administrative law.

1. First Rule of Subsidiarity: Ale higher level of government shall not do
what the lower level government is capable of doing: this principle requires
that powers be allocated to the lowest level of govermnent capable of exercise
them, even if such allocation it is not the most efficient solution, as long as it is
a "practical" one.  Second Rule of
Subsidiarity: No government shall do what the family or civil society is

capable of doing

2. Only those powers which cannot be adequately or properly exercised at
provincial level should be devolved upward to the central level.

ALLOCATION OF POWERS
1 . Only the powers of the central government shall be specifically listed in

the constitution, and all the powers not allocated to the central
government shall be powers of the Provinces

2. Provinces shall have full judicial powers in all matters of their
competence, in addition to fully autonomous legislative and administrative
powers.

RELATION BETWEEN POWERS
1 .     There shall be separation of powers between national and provincial
level of government.

2. National goveriunent shall have no overrides.
3. Provinces shall have exclusive powers.
4. Both the national and the provincial levels of govermnent shall enjoy

exclusive powers.

5 . The relations between the two levels of government shall be regulated by
checks and balances, intended as a predetermined set of mutual
interference among the powers of each level of govermnent.

These interferences are based on the extension by relevancy or implication of
the exclusive power of the national level of government into the areas of
competence of the Provinces, as in theory is the case in the U.S. (i.e. interstate
commerce).



6. In specific areas of provincial competence, the techniques of national
framework legislation regulating exclusive provincial powers could also
be used.

Framework legislation shall not enable the national government to act in lieu of
the provincial one, but should merely direct the action of the provincial
govermnent, leaving sufficient space for implementing action on the side of the
provincial legislature.

FISCAL AUTONOMY
1 . The IFP believes that provinces shall have original and residual taxing

and revenue raising powers on the basis of a parallel system of taxation.

FISCAL EQUALIZATION
1 . There shall be constitutionally mandated equalization.

2. The constitution may also provide for a predetermined share of

nationally collected The following are generally recognized alternatives

to structure the relation of powers:
(a) mutually excluding national and provincial exclusive powers with
an open set of national interferences on provincial powers; or (b)
national framework legislation with either provincial (bi) concurrent
powers or (bii) exclusive powers; or (c) national overrides with either
provincial (ci) concurrent powers or (cii) exclusive powers, or (d)
national general principles of legislation with either provincial (di)
concurrent powers or (dii) exclusive powers.  revenues to be transferred
to provinces, for equalization purposes.  This function should be guided
by an independent Fiscal and Financial Commission.

ENTRENCIMENT OF PROVINCIAL AUTONOMY
1 . Provincial autonomy shall be indestructible, and no national legislative or

executive action shall be valid if it encroaches on provincial autonomy.
2. The Constitutional Court should judge any conflict between provinces

and national levels of government.
3. In addition, provinces should have the opportunity of influencing by

means of their own judicial system how the national constitutional court
interprets the constitutional provisions which define their autonomy.

CONSTITUTIONAL COURT IN PROTECTING PROVINCIAL AUTONOMY



1. Each provincial legislature should elect judges from its own provincial
court system to sit on the Constitutional Court as additional judges when
the Constitutional Court adjudicates a conflict between the central
government and that particular province.

2. When assessing the compatibility of national legislation with provincial
constitutions, the Constitutional Court should be bound by the
interpretation of the provincial constitution adopted by the court of final
instance in the provincial court system.

LOCAL GOVERNMENT
1 . The national constitution should entrench the notion that local

govermnent should be entirely regulated by means of provincial
constitutions and legislation.

This is necessary to allow a system of local government which reflects local
administrative needs as well as the plural nature of South African society.
In fact, the local government system will need to reflect a variety of realities
ranging from traditional communities to metropolitan areas.  This calls for
fluidity and suggest the nonadvisability of entrenching in the national
constitution any given type of local goverinnent system.

PROVINCIAL CONSTITUTIONS
1 . Provinces shall be entitled to adopt their own constitutions in autonomy

without the preemptive control of any organ of the national government,
provided that such constitution shall not exceed the area of autonomy
recognized to the provinces and that such limitation be fully reviewable
by the constitutional court.

2. Provincial constitutions shall determine any matter related to the
organization and operation of the legislative, executive, judicial and
administrative branches of the provincial governments.

ASYMMETRY
1 .    The national constitution shall provide for the maximum degree of
provincial autonomy.

2. Each Province shall be free to opt to exercise lesser powers than the full
autonomy to which such Province is entitled, if such Province is not ready,
willing or able to exercise any of the legislative or administrative powers
concerned. 3 . The issue of federalism cannot be settled by virtue of
majoritarian rule, no matter how large the majority concerned is.  Even if the



rest, of South Africa wishes to organize itself as a unitary state, regions such as
KwaZulu-Natal which have expressed federal aspirations should be entitled to
receive the autonomy they demand and to coexist with the rest of South Africa
on the basis of a federal relation.

PROVINCIAL AUTONOMY AND ECONOMIC UNITY
1 .    The segmentation of government along provincial divides does not
imply nor require the segmentation of the economic continuum.

     2.      The establishment of a federal system modelled after the U.S.A. or
Germany has no negative effect on the preservation of national
economic unity.

SENATE
           1. The Senate should not have less legislative authority than that given to

the National Assembly.
2. The Senate should represent the Provinces and its members should

derive directly from the provinces through indirect elections by the
provincial legislatures in consultation with the provincial cabinets.

3. Each province shall be equally represented in the Senate.
4. The Senate should have the specific power to monitor executive

functions such as defense and foreign affairs in which Provinces have no
competence.



Inkatha Freedom Party

lqembu lenkatha Yenkululeko

THEME COMMITTEE 3
RELATIONS BETWEEN LEVELS OF GOVERNMENT

FIRST REPORT:
THE NATURE OF THE PROVINCIAL AND LOCAL SYSTEMS OF

GOVERNMIENT

29 January 1995

PROVINCIAL GOVERNMENT SYSTEM

A      SOUTH AFRICA'S SPECIFIC CONDITIONS

1 SA is a plural society.  Notwithstanding colonial oppression of the indiginous
peoples and the subsequent Act of Union in 1910, and notwithstanding the
integrative effects of economic development and politics during much of the
20th century, SA is not a homogenous society.  While commonality does exist
as regards many issues, it is essential to recognise that the key to unity lies in the
constitutional recognition of diversity, or pluralism.

· The people of KwaZulu-Natal in particular, have a distinct political identity in
wishing to preserve the autonomy of the Kingdom of KwaZulu-Natal.
Oppressed, exploited and raped by the colonial and apartheid regimes, the
people of this province who have always maintained their sovereignty and their
unique position within the broader body politik, have reclaimed their
sovereignty, desirous that this be recognised constitutionally within a federal
SA.

3 The people of SA have different views on the future form of state, ranging
from unitarianism, through provincialism, to federalism.  To the extent that
such views are the dominant view within any particular province, it is vital that
this be recognised constitutionally.  It would be in the best interests of the
country to recognise the principle of asymmetry rather than to ignore provincial



differences in setting out the relationship betwween first and second tiers of
government.

4 Within the ambit of oppressor politics, SA has long experienced a tussle
between centrist and federal forces.  The 1910 Constitutional Convention, for
instance, compromised upon a provincial rather than a federal system largely in
order to preserve white domination.  Whatever limited provincial "autonomy"
did exist, was steadily eroded over the decades, to be finally extinguished in the
1986 abolition of the provincial system.  The "unitary/provincial/federal" debate
has far outgrown its origins, and is today the key constitutional divide in the
country.  With the demise of centrist white domination, federalism offers the
best opportunity of securing _freedom and democracy for all within a plural
society.

· Simultaneously, the apartheid regime attempted to balkanise the country through
"grand apartheid", resulting in two "national" categories (in addition to "white"
SA) - the socalled Self Governing Territories and TBVC'S, each of which
enjoyed different yet substantial levels of autonomy until April 1994.  This
historic autonomy, inadequately cateredfor in the interim constitution, is a
central reality of the new SA, and cannot be ignored in the drafting of the new
constitution.

6 The vast majority of the people of SA have suffered centuries of colonial and
racist oppression.  But despite their very recent political liberation, they have
inherited a tragic legacy of apartheid injustice which must be eradicated as
timeously as possible.  The constitution should make provision for this through
various mechanisms, including, inter alia, the provision of first, second and third
generation rights applied both vertically and horizontally, as well as the
empowerment of provinces, which, as the primary expression of government,
will secure the socioeconomic advancement of the people of SA and will
ameliorate the legacy of the past.  It is totally unacceptable to significant regions
of the country that the central goveriunent be the prime agency for the
attaimnent of this goal.

7 The implementation of the interim constitution has
exacerbatedprovinciallcentral tensions.  Central government tardiness in
complying fully with the constitution and attempting to nullify the limited
provincial autonomy that does exist constitutionally, has resulted in widespread
peceptions that the new constitution should more clearly delineate the



competencies of the centre versus the provinces, and that it should moreover
prevent needless central interference in what are properly considered
provincial affairs.  Within a system barely months old, provinces during 1994
were compelled to resist the "creeping centralism" of a central goverrunent
unwilling to recognise the proper constitutional position of the provinces.
Provinces recognise that this danger must be dealt with through constitutional
means.

8 There are vast income and wealth per capita differences between the provinces
and equally vast differences in the resources and economic capability of the
provinces.  If there is any commitment to ameliorating the legacy of the past, it
cannot be countenanced that the disparity in relative wealth and income be
perpetuated in a laissez faire fashion which will merely cement the economic
hegemony and relative wealth of particular provinces.  It is therefore essential
that constitutional provision be made forflnancial equalisation through a system
of federal transfers.  But this does not entail the provinces necessarily being
entirely dependant upon the central government fiscus for all their financial
resources. Constitutional provision must be made for independent provincial
revenue-raising capabilities of the provinces in tandem with federal powers of
revenue-raising andflscal

transfers so as to attain a balance between legitimate provincial and national
needs.

9 Granting limited exclusive powers to the centre does not weaken the central
government (cf USA, Gerinany).  It frees central govermnent to play a strong
coordinating role.  It also improves efficiency by clearly focussing
accountability and responsibility for specific powers and functions within
provinces and the centre respectively.

10 For a constitution to last, it must be acceptable to all the people, which can only
be the case if provincial differences are recognised.

B        DEMOCRATIC PRINCIPLES

1 The democratic principles of any given constitution emerge out of the actual
provisions and system of checks and balances employed in such constitution.

2. The Constitutional Principles set out in Schedule 4 of the interim Constitution
contain a set of broadly phrased constitutional ideas and directives.  It would



not foster debate or progress in the constitution making process to merely
restate such principles.

3. Since it has been agreed that democratic principles are relevant to frame the
work of the third Theme Commiree, the IFP first submission on the Character
of the State is hereinafter reproduced.

SUPREMACY OF THE CONSTITUTION:
I . The Constitution in its entirety shall be the supreme law of the

land.  Therefore, the Constitution shall be fully and entirely
justiciable by means of a Constitutional Court, and shall be the
parameter for the validity and legality of the legislation of
Parliament.

2. The constitution shall bind not only all organs of the Republic but
shall also apply to all legal relations.

3. In relation to their respective areas of constitutionally recognized
autonomy, the Constitution shall be implemented not by the
national goverwnent but rather by the Provinces, and by social
and cultural formations, or by individuals, respectively.  For
instance, the constitutional right to health entrenched in the
national constitution shall be implemented exclusively by the
provincial legislation and administrative action.

SEPARATION OF POWERS (Form of State):
1 . There shall separation of powers between national and provincial

levels of government.
2. Provinces shall be the primary government of the people and shall

be entitled to exercise any type of power and function which can
adequately and properly be exercised at provincial level.

3. Only the powers of the national government ought to be listed in
the constitution, while all other powers should be left to the
Provinces.

4. Provinces shall have full judicial powers in all matters of their competence.
5 . National government shall have no overrides and, as a rule, Provinces shall

have exclusive powers.  Both the national and the provincial levels of
goverrnnent shall enjoy exclusive powers.  Relations between the two levels of
govermnent shall be regulated by checks and balances, intended as a
predetermined set of mutual interferences among the powers of each level of
goverrunent, also based on the extension by relevancy or implication of the



exclusive powers of the national level of government into the areas of
competence of the Provinces, as in theory is the case in the U.S. system (i.e.:
interstate commerce).  In specific areas of provincial competence, the
techniques of national framework legislation regulating exclusive provincial
powers could also be used in matter which requires concurrence between the
national and provincial levels of goverrunent, provided that national legislation
shall not be so detailed as to actually regulate, or exercise the actual function in
the matter concerned.

6. There shall be separation of powers between all levels of goverrunent and civil
society.

7. Individuals as well as social, cultural, political and economic formations shall
be recognized and guaranteed a sphere of protected constitutional autonomy
defined by the interests which they are capable of self-regulating and
administering and in respect of which no government has a compelling reason
of public interest to intervene.

WHAT  TYPE OF DEMOCRACY:
1 . The principle of participatory and/or direct democracy should be

constitutionally entrenched in addition to the principle of representative
democracy [see infral.

2. The principle of the autonomy of individuals as well as of economic, social,
political and cultural formations should also be entrenched with respect to all
activities for which any level of government does not have a compelling
justification of public or national interest to regulate, control or directly
exercise. Inter alia, the foregoing principle recognizes the autonomy of
churches, political parties, professional associations, chambers of commerce,
universities, arts and culture organization, family structures, traditional
communities, economic enterprises, civics, private contractual autonomy in
economic and personal matters, et cetera.

3 . The principles of (a) transparency, (b) political accountability and (c) civil
accountability of governmental structures shall be constitutionally entrenched.

REPRESENTATIVE DEMOCRACY:
1 . The principle of political representation of government and regular elections

should be constitutionally entrenched with respect to national, provincial and ,I
primary" local goverwnents (excluding local government substructures,
including traditional communities).

2. The implementation of this principle with respect to provincial and local
goverrnnent shall be within the exclusive competence of the Provinces.



3. The electoral system is a fundamental element
characterizing the form of government and the type of democracy.
Therefore the constitution should set out the general principles of
the national electoral system, leaving to the law the task of
implementing such principles, so as to leave sufficient flexibility
for future developments.  The provincial electoral systems should
be within the exclusive competence of provincial constitutions.

PARTICIPATORY DEMOCRACY:
1. The constitution shall entrench the notion of participation of

affected public and private interests in the formative process of an
administrative action or regulation.

2. The constitution shall entrench the notion of participation of
affected public and private interests in the legislative process.

3. Provision shall be made for referenda at all levels of goverrunent to
be held at the request of a reasonably small number of dissatisfied
citizens.

4. Provision shall be made for the recognition of the right to petition
any government structure.

TRANSPARENT AND ACCOUNTABLE DEMOCRACY
1 . The right of access to all government information and private data

banks information shall be recognized in the constitution, with
customary qualifications and exclusions, subject to judicial review.

2. The notion of administrative justice and judicial reviewability of all
administrative actions shall be constitutionally entrenched.

3 . Public officials shall be personally responsible for gross
negligence and malice.

4 . War shall be prohibited as a means to solve international
controversies and shall only be allowed to defend the State's
sovereignty over its territory.

TYPE OF STATE
1. South Africa should be a social but not a socialist state.
2. Private property and free-market enterprise shall be protected and

the direct interference of government in economic matters shall be
severely limited'.

3. The constitution should contain all recognized socioeconomic
rights along with constitutional imperatives which mandate the



legislature to operate to remove social injustice, and promote the
social growth of all South Africans.

C      PROVINCIAL PRINCIPLES

Type of powers to be allocated
1. All powers of a state are to be allocated between the national and the provincial

level of government.
The detailed aspects of this principles will be set out in the third Report to this Theme
Committee relating to the Economic Constitution, as per approved work program.
2. The most important powers of the state, the so-called residual powerS2, often

do not necessarily translate into governmental line functions or powers of
govermnent.

3. Residual powers should be left with the provinces. Principle of subsidiarity
1. The Provinces shall be the primary governments of the people and shall be

entitled to those powers and functions which can be properly and adequately
exercised at provincial leve13.

2. Only those powers which cannot be adequately or properly exercised at
provincial level should be devolved upward to the central level.

Allocation of powers
1. Only the powers of the central government shall be specifically listed in the

constitution, and all the powers not allocated to the central government shall be
powers of the Provinces

2. Provinces shall have full judicial powers in all matters of their competence, in
addition to fully autonomous legislative and administrative powers.

Relation between powers
1. There shall be separation of powers between national and provincial level of

government.
2. National goverrunent shall have no overrides.
3. Provinces shall have exclusive powers.
4. Both the national and the provincial levels of goverrnnent shall enjoy exclusive

powers.
5. The relations between the two levels of government shall be regulated by

checks and balances, intended as a predetermined set of mutual interference
among the powers of each level of goverwnent.



Technically, residual powers all those powers which are not listed in the provisions of
a constitution which distribute powers between different level of government.  A
Parliament has power to enact legislation over more than 300 functional areas, which
include matters such as corporate, family, criminal, inheritance, contract, and
administrative law.

'. First Rule of Subsidiarity: The higher level of government shall not do what the
lower level government is capable of doing: this principle requires that powers be
allocated to the lowest level of government capable of exercise them, even if such
allocation it is not the most efficient solution, as long as it is a "practical" one.
Second Rule of Subsidiarity: No government shall do what the family or civil society
is capable of doing

'. The following are generally recognized alternatives to structure the relation of
powers: (a) mutually excluding national and provincial exclusive powers with an open
set of national interferences on provincial powers; or (b) national framework
legislation with either provincial (bi) concurrent powers or (bii) exclusive powers; or
(c) national overrides with either provincial (ci) concurrent powers or (cii) exclusive
powers, or (d) national general principles of legislation with either provincial (di)
concurrent powers or (dii) exclusive powers.

These interferences are based on the extension by relevancy or implication of
the exclusive power of the national level of goverwnent into the areas of
competence of the Provinces, as in theory is the case in the U. S. (i.e. interstate
commerce).

6. In specific areas of provincial competence, the techniques of national
framework legislation regulating exclusive provincial powers could also be
used.

Framework legislation shall not enable the national government to act in lieu of the
provincial one, but should merely direct the action of the provincial goverwnent,
leaving sufficient space for implementing action on the side of the provincial
legislature.

Fiscal autonomy
1 . The IFP believes that provinces shall have original and residual taxing and

revenue raising powers on the basis of a parallel system of taxation.



Fiscal equalisation
1 . There shall be constitutionally mandated equalization.
2. The constitution may also provide for a predetermined share of nationally

collected revenues to be transferred to provinces, for equalization purposes.
This function should be guided by an independent Fiscal and Financial
Commission.

Entrenchment of provincial autonomy
1 . Provincial autonomy shall be indestructible, and no national legislative or

executive action shall be valid if it encroaches on provincial autonomy.
2. The Constitutional Court should judge any conflict between provinces and

national levels of government.
3. In addition, provinces should have the opportunity of influencing by means of

their own judicial system how the national constitutional court interprets the
constitutional provisions which define their autonomy.

Role of the Constitutional Court in protecting provincial autonomy
1 . Each provincial legislature should elect judges from its own provincial court

system to sit on the Constitutional Court as additional judges when the
Constitutional Court adjudicates a conflict between the central govermnent and
that particular province.

2. When assessing the compatibility of national legislation with provincial
constitutions, the Constitutional Court should be bound by the interpretation of
the provincial constitution adopted by the court of final instance in the
provincial court system.

Asymmetry
1 The national constitution shall provide for the maximum degree of provincial

autonomy.
2. Each Province shall be free to opt to exercise lesser powers than the full

autonomy to which such Province is entitled, if such Province is not ready,
willing or able to exercise any of the legislative or administrative powers
concerned.

3. The issue of federalism cannot be settled by virtue of majoritarian rule, no
matter how large the majority concerned is.  Even if the rest of South Africa
wishes to organize itself

7



as a unitary state, regions such as KwaZulu-Natal which have expressed
federal aspirations should be entitled to receive the autonomy they demand and
to coexist with the rest of South Africa on the basis of a federal relation.

Provincial autonomy and economic unity
1. The segmentation of govermnent along provincial divides does not imply nor

require the segmentation of the economic continuum.
2. The establishment of a federal system modelled after the U.S.A. or Germany has

no negative effect on the preservation of national economic unity.

Senate
1. The Senate should not have less legislative authority than that given to the

National Assembly.
2. The Senate should represent the Provinces and its members should derive

directly from the provinces through indirect elections by the provincial
legislatures in consultation with the provincial cabinets.

3. Each province shall be equally represented in the Senate.
4. The Senate should have the specific power to monitor executive functions such

as defense and foreign affairs in which Provinces have no competence.

D        ELEMENTS OF THE PROVINCIAL SYSTEM

Provincial constitutions
1 . Provinces shall be entitled to adopt their own constitutions autonomously

(without the preemptive control of any organ of the national goverrnnent),
provided that such constitution shall not exceed the area of autonomy
recognized to the provinces and that such limitation be fully reviewable by the
constitutional court.

2. Provincial constitutions shall determine any matter related to the organization
and operation of the legislative, executive, judicial and administrative branches
of the provincial goverrnnents.

E       MISCELLANEOUS

Inkatha Freedom Party
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THEME COMMITTEE 3
RELATIONS BETWEEN LEVELS OF GOVERNMENT

FIRST REPORT:

THE NATURE OF THE PROVINCIAL AND LOCAL SYSTEMS OF

GOVERNMENT

LOCAL GOVERNMENT SYSTEM

A     SOUTH AFRICA'S SPECIFIC CONDITIONS
1 There is a universal demand for the transformation of local government in SA.

SA's past experience of apartheid-based local government entailed a massive
differentiation between black and white local goverwnent in the areas of
legitimacy, resources and service delivery capability which must be
addressed.

· There is a demand that local government be properly empowered to fulfil its
role as the third tier of government, not through the dictates of central
government, but by way of constitutional protection of local decision-making
within the provinces and as determined by them, subject only to the Schedule
4 constitutional principles.

3 The removal of apartheid barriers at local goverwnent level should be
balanced by provision for maximum cultural pluralism.

B     DEMOCRATIC PRINCIPLES

1 The democratic principles expressed in the national constitution shall be of
guidance to the provincial legislature in legislating upon the structure and
functions of local goverrunent.

· The following IFP Theme Committee I submission is also pertinent:

REPRESENTATIVE DEMOCRACY:



1 . The principle of political representation of govermnent and
regular elections should be constitutionally entrenched with
respect to national, provincial and "primary" local goverrunents
(excluding local govermnent substructures, including traditional
communities).

2. The implementation of this principle with respect to provincial and
local government shall be within the exclusive competence of the
Provinces.

3. The electoral system is a fundamental element characterizing the
form of goverinnent and the type of democracy.  Therefore the
constitution should set out the general principles of the national
electoral system, leaving to the law the task of implementing such
principles, so as to leave sufficient flexibility for future
developments.  The provincial electoral systems should be within
the exclusive competence of provincial constitutions.

c        LOCAL GOVERNMENT PRINCIPLES

1 Constitutional Principle XXIV states:

A frameworkfor local government powers, functions and structures shall
be set out in the Constitution.  The comprehensive powers, functions and
other features of local government shall be set out in parliamentary
statutes or in provincial legislation or both.

The requirement of this principle would be satisfied by a provision in the
national Constitution prescribing the following framework:

The Provincial Constitution shall set out the general principles of the
local government system, ensuring its coherence and consistence with
the principles underlying the national constitution.  The provisions of the
constitution of each Province relating to local government shall be
implemented by a law of the provincial legislature.  Each provincial
constitution shall be entitled to make specific provision to provide for
each different category of local government as determined by such
provincial constitution and provincial implementing legislation with
appropriate autonomus fiscal powers and_functions.



This approach is consisent with an accurate reading of Constitutional Principle
XXIV which prescribes that the "framework" for powers, functions and
structures of local government be provided for in the constitution and NOT
local govermnent's actual powers, functions and structures, including their
"different categories", which is a function of the "structure" of local
govermnent.

2. Moreover the second sentence of Constitutional Principle XXV creates an
exception to the broader and more general rules set out in the preceding
Principle, requiring greater detail with respect to local govermnent's fiscal
autonomy, requiring that local govermnent is to enjoy its "own fiscal powers".
Clearly this reference must be intended as a more specific part of the same
"framework" as indicated by the opening words of the second sentence
Constitutional Principle XXV.

3 In interpreting the relevant Constitututional Principles, it must be noted that
Constitutional Principle XVIII (2) states that the Constitutional Assembly does
not have the discretion to provide Provinces with less autonomy and fewer
powers with respect to local goverwnent than that given to Provinces in terms of
Chapter 10 of the interim constitution.  The "framework" can therefore not be
more detailed and specific than the provisions set out in Chapter 10 of the
interim Constitution.

D        ELEMENTS OF THE SYSTEM OF LOCAL GOVERNMENT

Local government
1 . The national constitution should entrench the notion that local government

should be entirely regulated by means of provincial constitutions and
legislation.  This is necessary to allow a system of local goverrunent which
reflects local administrative needs as well as the plural nature of South African
society.

In fact, the local goverinnent system will need to reflect a variety of realities ranging
from traditional communities to metropolitan areas.  This calls for fluidity and
suggests the nonadvisability of entrenching in the national constitution any given type
of local government system.



E        MISCELLANEOUS
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THEME COMMITTEE No. 4
ON FUNDAMENTAL RIGHTS

FIRST REPORT ON
CONSTITUTIONAL PRINCIPLE 111

Constitutional Principle II requires that the Constitution contains provisions
which protect fundamental human rights.  As per the approved work program,
further submissions to this Theme Committee will analyze the characteristics
and wording of the specific fundamental rights as well as their possible
suspension and/or limitation.  Therefore, this submission shall focus only on
the characteristics of the Chapter on Fundamental Rights as a whole and on its
justiciability.

THE BILL OF RIGHTS IN THE CONSTITUTION
1 . The Constitution shall not provide for less human rights protection than

what it is provided for in Chapter 3 of the interim constitution.
2. In its Constitution, South Africa shall commit itself to recognize, protect

and promote all internationally recognized human rights as they are
expressed in (a) prevailing trends of modem constitutions, (b)
international declarations and covenants on human rights and (c)
international treaties of general or regional application.

3 . All recognized human rights shall be regarded as fundamental human
rights.

NATURE OF THE BILL OF RIGHTS:
I .     The Bill of Rights shall have horizontal application in addition to vertical
application.
2. The applicable test shall require that the Bill of Rights is extended to all

significant legal relations which are under the control of the State.



3. The Bill of Rights shall be entrenched in the national constitution but
shall be implemented exclusively by provincial legislation and executive
action with respect to the matters of provincial competence (i.e.:
employment/labor, health, education, welfare, environment et cetera).

The IFP makes this submission under protest, for the Constitutional Committee
should withhold consideration of the matters covered in this report and further
development of the work program so as to allow international mediation to
take place.

The national government might have the power to coordinate this
implementing role of Provinces.  The jurisprudence of the Constitutional
Court will also give a uniform interpretation of the applicable
constitutional parameters.

EVOLUTIVE CLAUSE, OPEN LIST OF RIGHTS
I      The Constitution shall make provision for the updating and evolution of
human rights

protection, which are historically an ever changing field of law.
2. The following constitutional text ought to be considered:

Human rights in the Constitution     2
All fundamental human rights and all those other rights which are
inherent to fundamental human needs and aspirations as they
evolve with the changes and growth of society, and as they will be
recognisable on the basis of the principles underlying the
provisions of this constitution, are hereby entrenched in this
constitution and in their essential content shall not be modified by
virtue of constitutional amendments.

JUSTICIABILITY OF FUNDAMENTAL RIGHTS
1. All fundamental human rights shall be fully justiciable.
2. For specific rights which require implementing action on the side of the

government justiciability will also be determined by the actual wording of
such rights and to a great extent may depend on the provisions of the
legislation required to fulfil and implement such rights.

3 . Justiciability of rights is also intrinsically limited by the fact that the
Constitution recognizes conflicting rights, such as the right to privacy and
the right to freedom of information and media.



3. The Constitution must contain a general provision guiding constitutional
adjudication.  The following text ought to be considered:

16.     Justiciability of rights
All rights and freedoms recognised and guaranteed under this
constitution shall be justiciable to the fullest practical and
reasonable extent.  In the case of a violation of the rights and
freedoms recognised and guaranteed under this constitution any
aggrieved party shall be entitled to be heard by a court of record
on the basis of urgency and, upon showing a prima facie violation
of rights, shall be granted preliminary relief pending the final
disposition of the case.

FUNDAMENTAL RIGHTS AND CONSTITUTIONAL AMENDMENTS
1 .    The essential content of fundamental rights shall not be modified by virtue
of constitutional

1. All constitutional text in this submission consists of excerpts from the
draft constitution of the Federal Republic of South Africa, submitted by the IFP
to the World Trade Centre in June 1993.

2. Any constitutional amendment shall be approved by special majorities
and with special procedures, including separate approvals and a cooling-
off period.

RESIDUAL RIGHTS OF THE PEOPLE
1 . The Constitution shall entrench the principle of freedom as the

fundamental principle underlying the legal system.  The following text
should be considered:

11.     Rule of Freedom
All conduct and activities which are not prohibited shall be
permitted.  The Republic of South Africa may prohibit and
regulate conduct and activities for a demonstrable State's interest
founded on public interests and welfare.

2. The Constitution shall entrench the principle that all powers of
government derive from the people who are the depository of any residual
power which is not exercised by the government.  The following language
ought to be considered:



1.     Inherent Rights and Obligations
The Republic of South Africa acknowledges and recognises
that all individuals have the natural right to life, liberty and
the pursuit of happiness, and to the enjoyment of the
rewards of their own industry; that all individuals are equal
and entitled to equal rights, opportunities and protection
under the law, and that all individuals have corresponding
obligations to the Federal State and a general obligation of
social responsibility to the people of the Federal Republic.
2. Source of Government
All political power is inherent in the people.  All
government originates with the people, is founded only
upon their will, and is instituted only for the good of the
people as a whole.  Government shall respect and
encourage the exercise of the power of the people to
organise and regulate their interests autonomously.

DUTIES AND OBLIGATIONS
1 . In addition to a Bill of Rights the constitution shall also contain a Bill of

Duties and Obligation.  Many aspects of the Constitution would reflect
the presence of a Bill of Duties and Obligation.

2. The following provisions ought to be considered:
PREAMBLE

WE, the people of South Africa, mindful of our unique and
diverse heritage, inspired by the desire to secure the blessings of
democracy, freedom and pluralism for our and future generations,
respecting the equality of all men and women, recognising the
right of people to organise themselves in autonomy and
independence at all levels of society, desiring, to ensure that
individual rights and liberties are accompanied by obligations of
social solidarity to others, determined to guarantee that the rights
of all people are protected both as individuals and members of
social and cultural formations, do now ordain and establish this
constitution for the Federal Republic of South Africa to provide
the people of South Africa and the member States with a Federal
government to serve their individual and collective needs, wants
and aspirations. 1. Inherent Rights and Obligations
The Federal Republic of South Africa acknowledges and
recognises that all individuals have the natural right to life, liberty



and the pursuit of happiness, and to the enjoyment of the rewards
of their own industry; that all individuals are equal and entitled to
equal rights, opportunities and protection under the law, and that
all individuals have corresponding obligations to the Federal State
and a general obligation of social responsibility to the people of
the Federal Republic. 2.- 58.
OBLIGATIONS AND DUTIES
59.    Allegiance to the Constitution
All citizens shall have the duty to uphold this constitution and live
by the rule of law.  All those who hold any of the offices provided
for in this constitution shall take an oath or a solemn affirmation
to uphold and defend this constitution, obey the law and exercise
their public functions with discipline and honour.
60. Contribution to Public Expenditures and Needs
a. All citizens have the duty to contribute to the common needs

and to public expenditure by reasons of their resources.
b. The Federal Republic of South Africa shall encourage

voluntary charitable activities and other forms of expression
of social solidarity.

61.    Military obligations
All citizens have the sacred duty to defend the territory of the
Federal Republic of South Africa from any external enemy and
from any threat to the enjoyment of freedom, democracy and
pluralism in the Republic. 62. Duty to work
All capable citizens have the duty to contribute with their work
and skills to the common development and growth of the Republic
63. Family duties
All citizens have the duty to provide moral and financial support
to their spouses, to educate their children and to assist their
parents when in need of care.

I

LIST OF HUMAN RIGHTS
1 . The Constitution shall list, entrench and protect at least the following

rights and areas of constitutional protection:
- Freedom of speech
- Freedom of religion
- Physical and psychological integrity



- Liberty
- Travel and movement
- Privacy

Assembly and association
Free enterprise
Contractual autonomy
Private property
Political rights
Freedom of the media
Freedom to access government information
Family rights
Cultural and traditions
Procreative freedom
Right to work
Free enterprise
Functional private property
Communal property
Right to education
Health care
Housing
Sanitation
Labor law and labor rights
Protection of women, senior citizens and youth
Autonomy of Universities, research, arts and culture
Autonomy of trade unions and political parties
Environmental rights
Cultural rights
Minority rights
Rights of ethnicity and self determination
Group rights
Autonomy of social and cultural formations
Pre-eminence of civil society
Preservation of traditional communities and role of traditional leaders



"Democracy means freedom to choose"

hikatha Freedom Party
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THEME COMMITTEE No. 5
ON JUDICIARY AND LEGAL SYSTEMS

FIRST REPORT ON
RELATION BETWEEN DIFFERENT LEVELS OF THE COURT

AND A SINGLE OR SPLIT JUDICIARY'

STRUCTURE OF THE JUDICIARY SYSTEM
1. Provinces shall be the primary government of the people and shall

exercise all those functions which have not been devolved upwards to the
federal goverrunent.

2. Provinces shall have judicial functions with respect to all matters within
their competence.

3. The provincial judicial system shall have its own Appellate Division and
should exercise final instance jurisdiction on matters of provincial
competence.

4. There could be recognition of first instance jurisdiction to be exercised by
certain institutions of civil society with respect to the interests that they
administer and regulate.  This jurisdiction should be subject to Appellate
review of the provincial or the national judicial system depending on the
respective areas of competence.  Civil society jurisdiction could include
Tribal Courts, professional associations, trade unions and universities.

5. The national constitution should limit its provisions to the organization of
the national judicial system leaving the organization of the provincial
system to the autonomy of Provinces.

APPELLATE DIVISION
1. The Constitution shall provide for the possibility of Appellate jurisdiction with

respect to all cases and controversies handled by the judiciary.



2. The Appellate Division shall also exercise nomophiliac functions, such as
ensuring the uniform application and interpretation of the law in the courts of
first instance.

1 . The IFP makes this submission under protest, for the Constitutional
Committee should withhold consideration of the matters covered in this report
and further development of the work program so as to allow international
mediation to take place.

SPECIALIZED AND EXTRAORDINARY COURTS
1 There shall be no special or extraordinary tribunal courts, which are often

established for political purposes.
2. However, the Constitution shall make provision for military courts,

specifying that during peace-time they have jurisdiction only over
military personnel on active duty.

3. Within the ordinary court system, the Judicial Commission may create
specialized sections for given subject matters such as labor, tax or
family law and for matters which may require the participation of
qualified experts to the administration of justice.

TRADITIONAL COURTS
1 . Traditional, customary and religious courts shall be constitutionally protected.
However, their jurisdiction should not be exclusive but only concurrent and should be
lhnited to those cases and controversies which are based on the application of
traditional and customary law or religious rules respectively, as per the time when
such cases and controversies are initially proposed.
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THEME COMMITTEE No. 6
SUBCOMMITTEE ON

FISCAL INSTITUTIONS & PUBLIC ENTERPRISE

FIRST REPORT ON THE
FINANCIAL AND FISCAL COMMISSION

AND FISCAL INSTITUTIONS AND PUBLIC ENTERPRISE'

FISCAL AND FINANCIAL COMMISSION
The precise scope, nature, powers and functions of the Fiscal and Fiscal
Commission [FFCI provided for in Constitutional Principle No. XXVII will be
defined only once the Fiscal and Financial Relations between first and second
tiers of government have been decided upon.  In fact, both the purposes and
the work load of the FFC will need to reflect also the allocation of taxing
powers, taxing bases and the characteristics of the chosen system of revenue
collection.  Therefore the preliminary positions expressed in this document will
need to be reassessed upon completion of the last report on Fiscal and
Financial Relation of the Theme Committee.  No. 3.

COMPOSITION AND FUNCTIONING OF THE COMMISSION 1 . The
Commission shall consist of:
a) two members nominated by each of the Provincial Cabinets, and

appointed by the President (Head of State).
b) two members nominated and appointed by the Head of Government.

2. At least one of the members chosen by each of the Provinces or by the
national Government shall be an expert in economics, public finance,
public administration, taxation, or management.

3. Members should be South African citizens.



4. Members may not hold other public office.

1

The IFP makes this submission under protest, for the Constitutional
Committee should withhold consideration of the matters covered in this report
and further development of work program so as to allow international
mediation to take place.

5. Members may only be removed from office by the President upon
recommendation by the authority which originally designated them.

6. All vacancies shall be filled with the same appointment procedures.

7. Members shall serve for a five year non-renewable term.

8. The Commission shall be operational within 120 days from the
commencement of the new constitution.

9. The Commission shall elect a chairman and deputy chairman, and shall
recommend to Parliament the full or part-time nature of the employment
and the remuneration structure of its members.

10. The Commission shall be independent from the Public Service
Commission

11.     FINANCIAL INSTITUTIONS AND PUBLIC ENTERPRISE

Neither "financial institutions" or "public enterprises" are referred to in Schedule 4 of

the interim Constitution.  The constitutional relevancies and the far

reaching economic roles of financial institutions and public enterprises

are to be determined within the broader parameters of the Economic

Constitution which is the object of the third report of Theme

Committee No. 1. The broad parameters of the IFP proposals for an

Economic Constitution are dealt with at page 53 et seq. of the IFP



Preliminary Submission to the Constitutional Assembly, to which

reference is made.

FINANCIAL INSTITUTIONS

           1 . Commercial banks, building societies, insurance companies, mutual

funds, pension funds and all other financial institutions shall be

privately owned and controlled.

2. The law may regulate financial institutions to protect consumers, investors
and third parties and to ensure transparency, but shall not interfere with
the organizational and operational autonomy of these institutions.

3. Licensing requirement shall not be used to limit free-market competition
or to discriminate on political basis

4. Anti-trust and appropriate competitions legislation will apply to these
institutions as it will apply to all commercial concerns operating in the
national economy.

5. Within the parameters of national framework legislation, Provinces shall
be competent to legislate on, license and regulate full service-banking and
other financial institutions on a provincial basis.

PUBLIC ENTERPRISE
1 The constitution shall set clear and justiciable limits for the establishment

and operation of enterprises under the direct or indirect control of
government

2. No enterprise shall therefor be acquired or conducted by the government
or its instrumentalities either as a monopoly or as a free competition
enterprise, and no service shall be provided to the public by the
government unless so authorized by a law
demonstrating a public need and the inadequacy of the private sector to
satisfy such need with comparable efficiency and reliability.  When



these requirements no longer exist the enterprise or the service shall be
privatized.

3. A Privatization Commission shall be established to transfer to the private
sector the enterprises which are under the control of any government in
conflict with the foregoing provisions of the constitution.  The
Commission shall consist of nine highly qualified and independent experts
in economics, finance and business administration, three appointed by the
President, four by Parliament and two by major business associations.

3.1 The Privatization Commission shall develop a privatization plan to be
submitted to Parliament for approval.  The Commission shall adjust the
implementation of the privatization plan so as to best cope with changing
economic circumstances, seeking the approval of Parliament when
necessary.

3.2 The privatization effort shall be balanced, shall maximize economic
efficiency, shall support economic growth and shall not neglect the need
to provide for a distribution of ownership which also accommodates
members of disadvantaged communities.  The phases and the time frame
of this effort shall be set in the privatization plan.

3.3 The Government shall implement the privatization plan.  The Privatization
Commission shall monitor the implementation of the privatization plan so
as to ensure that the privatization effort is completed in the absence of
corruption, inefficiency, personal gains and governmental waste.  Every
six months the Commission will issue a report to Parliament.

3.4 The Privatization Commission shall operate for seven years unless it
resolves to dissolve itself prior to such date or is extended in office by
resolution of Parliament.

4. Other areas of constitutional application which are necessary for the
maximization of private and free enterprise as applies to the public
enterprise debate include

a. Private property rights.



a. 1 Private property shall be guaranteed and protected.  Limitations on
the use and enjoyment of private property may be imposed so as to
satisfy social, environmental and collective needs.

a.2 The right to convey one's own property by contract or inheritance shall be
protected subject to the reasonable exercise of the power of taxation.

b. Limitations on the power of government to interfere in economic affairs

C. The constitutional recognition of right to free economic initiative.
c. 1 The right to free economic initiative and enterprise shall be recognised,

protected and encouraged by the National and the Provincial Governments.
The National Government shall assist the Provinces to assist small businesses
and shall provide other incentives to encourage access to economic
opportunities.

c.2 Within the limits set forth by the law to protect the public interest, each
enterprise shall be free to choose and organize the means of the production as
it best sees fit.

d Contractual autonomy.
d. 1 Within the limits set forth by the law to protect the public interest, the National

Government shall assist the Provinces to recognise and protect the right of
individuals to self-regulate and organize their interests in economic and other
matters by means of legally enforceable contracts and by establishing legal
entities to carry out their purposes and objectives.

e. Permits and licensing requirements (limitations thereof).
e. 1 The Republic shall not subject human conduct to unreasonable or unnecessary

licensing and permitting requirements.
e.2 Permits and licenses shall be issued on the basis of objective and reasonable

standards and criteria.
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THEME COMMITTEE No. 6
SUBCOMMITTEE ON

PUBLIC ADMINISTRATION

FIRST REPORT ON THE

PROVINCIAL AND NATIONAL CIVIL SERVICE

SCOPE OF THE CONSTITUTIONAL PROVISIONS
I The Constitution shall provide only for the civil service employed by the

national government only.
2. Any and all matters related to the civil service employed by the Provinces

shall be regulated by laws of the Province concerned, subject to the
national constitution.

STATUS AND ROLE OF THE NATIONAL CIVIL SERVICE
1 . The National Civil Service shall, as servants of the people, be impartial,

accountable, transparent and committed to the pursuit of good
governance.

2. National civil servants shall enjoy all human rights recognized in the
Constitution.

3. Failure to disclose any conflict of personal interest in the exercise of
public function shall be an offense.

          4. Public officials shall be personally responsible for gross negligence and
malice.

THE CIVIL SERVICE COMMISSION
1 . The Civil Service shall consist of seven members, one appointed by the

President (Head of State), one by Parliament, one by the Judicial
Service Commission, two by associations of business, commerce and
industry and two by the representatives of consumer groups registered



with Parliament and convened for this purpose by a committee of
Parliament.

2. The members of the commission shall be qualified and independent
experts on public administration, personnel matters, business management or
regulatory processes.

The IFP makes this submission under protest, for the Constitutional
Committee should withhold consideration of the matters covered in this report
and further development of work program so as to allow international
mediation to take place.

 Members shall not hold any other public office and prior to their appointment shall disclose
any possible conflict of interest. After their appointment they may not undertake
activities which may result in a conflict of interest. The members of the Commission will
hold office for three years and may be reappointed. Their salaries are determined by the
law.

3. The Commission proposes to Parliament its own budget.

4. The Civil Service Commission shall propose to Parliament legislation organizing and
               maintaining all public offices of the National Government including independent

regulatory
agencies, determining missions, competence, jurisdictions and responsibilities of each
office. The National Government may submit proposed legislation to the Commission.
Concerned interests may also submit proposals to the Commission.

5. The Commission shall oversee the operations of the public administration of the National
Government to ensure impartiality and efficiency, to prevent nepotism, disfunction and
corruption, and in coordination with the Auditor General shall discourage governmental
waste and inefficiency.

6. The Civil Service Commission shall consider and authorize the requirement and
qualification criteria for the holding of any given public office and shall lay down equal
and open opportunity rulings against which to fill the posts. In addition the Commission
shall devise minimum conditions of employment, salary and remuneration structures, staff
evaluation and promotion criteria, grievance and dismissal procedures and guidelines for
orientation programs and training for all civil servants. The Commission shall also
develop and submit to the approval of the National Government an affirmative action



program to be implemented within GOVERNMENTAL structures.

7. The Civil Service Commission shall develop, monitor and assist in the adoption and
implementation by the National Government and agencies of procedures to facilitate public
and affected interest participation in major administrative actions and the rule-making
processes.

8. The Civil Service Commission shall prepare a yearly report on the status of the public administration
expressing any applicable recommendation, and may provide testimony to Parliament and hearings held by
the government.
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THEME COMMITTEE No. 6
SUBCOMMITTEE ON TRANSFORMATION AND MONITORING

FIRST REPORT ON
THE COMMISSION ON GENDER EQUALITY'

PROMOTION OF GENDER EQUALITY
1 .     The constitution shall ensure the equal treatment of all individuals
irrespective of gender.
2. In order to ensure substantial gender equality, the Republic shall

undertake constitutionally mandated proactive protection and promotion
of women in all aspects of society.

3. The following constitutional text ought to be considered:
43.    Protection of Women'
The Federal Republic shall operated to ensure that both federal
and provincial law extend special protection to women in
recognition of their function and condition in society.  The Federal
Republic shall assist the Provinces to guarantee maternity leave,
to provide assistance to mothers in the work force, and to ensure
equal access of women to political, social and economic
opportunities by means of special treatment and privileges to be in
force until such time when the condition of women in the Federal
Republic has significantly improved.

COMMISSION ON GENDER EQUALITY
1 .     A Commission on Gender Equality shall be constituted as follows:

a. The women members of each of the provincial legislatures shall
elect three members for each Province, provided that at least one
of such three members must be a woman.

b.      The women members of the national Parliament shall elect six
members, provided



The IFP makes this submission under protest, for the Constitutional
Conunittee

should withhold consideration of the matters covered in this report and further
development of the work program so as to allow international mediation to
take place.

1. This constitutional text in an excerpt from the draft constitution of the
Federal Republic of South Africa, submitted by the IFP to the World Trade
Centre in June 1993.

that at least two of such six members must be women.
2. The Commission shall coordinate the activities of provincial Goverinnents

which shall have the primary responsibility of developing and implementing
programs to promote gender equality.

3. The Commission may submit to Parliament framework legislation to be
implemented by means of provincial legislation and administrative action,
provided that the central Government shall not act in lieu of a Province.

4. The Commission may express recommendation to Parliament and/or the
provincial legislatures on laws affecting women, and may conunission study,
research and investigation in any matter related to the betterment of the
condition of women in society.

5. The Commission shall be consulted by any relevant national and provincial
Department's office, inter alia with respect to the development of affirmative
action programs, assistance to small business programs, community
development programs, planned parenthood programs, professional training
programs and educational programs.

6. The Commission shall be specifically mandated to consider the following items
as priorities for its action:
a. Policy to combat violence against women
b. Promotion of women's land tenure and home ownership
c. Promotion of substantial spouses' equality in the family
d. Protection of maternity in the workplace
e. Women conditions in the workplace
f. Sexual harassment and freedom of procreative choice
g. Promotion of women's access to employment and carrier opportunities
j. Promotions of women's access to political, economic and social

opportunities
k. Preservation of the protections of tradition law as it relates to women.



7. The Commission shall establish special monitoring and reporting mechanisms
to follow any progress in the betterment of women's condition in South Africa.



Inkatha Freedom Party
lqembu lenkatha Yenkululeko

THEME COMMITTEE No. 6
(SUBCOMMITTEE 4  ON SECURITY)

FIRST REPORT ON
SUPREMACY OF THE CONSTITUTION

ACCOUNTABILITY AND CONTROL OF THE SECURITY FORCES
AND CONDUCT IN THE NATIONAL INTEREST'

SUPREMACY OF THE CONSTITUTION:

I The security agencies (SANDF, Police, Prisons and Intelligence Services) must
operate within the constitution , including the bill of rights.

2 . Any suspension of some human rights will only be regulated by means of a
declaration of a state of emergency or war which will bind both the SAPS and
SANDF.

3. The constitution must indicate that the operations and policy formulations of
the SANDF, Police, Prisons and Intelligence Services must reflect the national
interest and be consistent with the letter and the spirit of the constitution.

4. All members of the SANDF, Police, Prison and Intelligence Services shall
make a solemn affirmation or oath to uphold and defend the constitution.

· . The following constitutional qualifications and limitations are necessary:

a. The SAPS must operate only to ensure the prevention and the
investigation of crimes rather than on the basis of a broad definition of “
national interest".

b. The SANDF, Police, Prison and Intelligence Service should be
specifically excluded from any involvement in political activity.



---------------------------------------------------------------------------------------------------

The IFP makes this submission under protest, for the Constitutional Committee
should withhold consideration of the matters covered in this report and further
development of the work program so as to allow international mediation to take
place.
----------------------------------------------------------------------------------------------------

c. Members of these services may hold membership of political parties but
may not hold office in them.

d. Members of these services shall have the right to disobey a clearly
unlawful order.

e. The law may provide for special sanction for desertion of duty, mutiny
and treason.  With respect to the Defence Force, special differentiation
may be allowed between peace and a declared state of war.

f The law may provide measures to limit the right to strike setting out
compulsory dispute resolution mechanisms.  The law could draw a
differentiation between members of the civilian services and members of
the SANDF in limiting the right to strike.

g. There should be gender equality in all of the services including the
SANDF.

h. There shall be an internal ombudsman appointed in each service charged
with the task of addressing internal conflicts and disputes related to the
human rights of members of the services.

PARLIAMENTARY OVERSIGHT

I . Parliamentary committees representative of all political parties, on defence,
intelligence, policing and correctional services shall have special functions to
oversee all aspects related to these agencies.  For this purpose they may hold
hearings, investigations, take evidence and subpoena witnesses



2, Parliamentary committees shall also have the power to authorise the
submission of the budgets of the services prior to their inclusion into the
national budget.

3 . Joint committees drawn from both the National Assembly and the Senate shall
have oversight over both defence and intelligence services.

4. Parliamentary committees shall consider and make recommendations on all
legislation relating to the services and related matters and initiate legislation
connection with such a service.

5 . Parliamentary committees will be empowered to review and make
recommendations on regulations pertaining to services, interdepartmental co-
operation, rationalisation, demarcation of line functions and investigate
complaints made against the service.

6 . Parliamentary committees will be empowered to refer any alleged violation of
human rights committed by a service to the Human Rights Commission.

7. Parliamentary committees shall submit to the President and the minister
concerned, within two months of the opening of parliament, a report on the
activities of the committee.

STATE OF EMERGENCY

I . The Head of Government may declare an emergency in the Republic or in
determined areas thereof

2. The Declaration of Emergency shall provide a general indication of tile " of
emergency and shall indicate in general terms which powers and resources of
the Government, the Provinces and the local governments, or of the citizenry
the Head of Government intends to employ to respond to the emergency, how
such powers and resources are expected to be employed and for how long, and
other measures and actions the Government intends to undertake.



3. Within twenty four hours the Head of State shall summon Parliament to a Joint
session to ratify the Declaration of Emergency.  Parliament may modify the
Declaration of Emergency.

4. If the emergency is such that Parliament may not be summoned into session,
the Declaration of Emergency shall be submitted to the Constitutional Court
for approval.  Should this not be possible the Declaration of Emergency shall
be submitted for approval to the President of the Constitutional Court or the
President of the Senate or the Speaker of the National Assembly in this order.

5. The Head of Government shall modify the Declaration of Emergency to provide
additional information, to detail the information previously provided and to
report on the actions undertaken to respond to the emergency.

6. Parliament or the Constitutional Court may terminate or modify the terms of the
Declaration of Emergency at any time.

7. The Head of State may require that Parliament or the Constitutional Court meets
behind closed doors to discuss any matter related to the emergency, and that the
contents of the Declaration of Emergency be kept secret.

8. Any action taken during a situation of emergency shall respect to the fullest
extent possible under the circumstances the rights and liberties of the citizens of
the State recognised and guaranteed in the constitution.

9. The declaration of emergency shall employ the defence force only when and to
extent that the police forces are not sufficient to respond to the emergency.

I 0 Provinces shall have right to declare State of Emergency and shall have the right
to lift State of Emergency.

DECLARATION OF WAR

I South African troops may be employed in possible combat situations outside
the country only on the basis of a declaration of war of hostility, the latter
including so called peace-keeping exercises.



2. The constitution must state that South Africa shall strive to respect and
maintain all its international law obligations, and shall reject the use of war or
international violence as means to resolve international conflicts.

3. The Head of State in   consultation with the Head of Government may
declare war or the status of international hostility. The Declaration of war or
hostility shall  provide a general indication of the size of military and logistical
resources to be employed and effects of the declaration on the Government of
the Republic, the Provinces and the citizenry.  The declaration must indicate
for how long the status of war or hostility is expected to last and the measures
which the Government is undertaking to try to solve by diplomatic means tile
underlying international crisis,

4. Within twenty four hours the Head of State shall summon Parliament to
a joint session to ratify the Declaration of war or hostility.  Parliament may
modify the Declaration of war or ratify the Declaration of hostility.  If the
situation is such that Parliament may not be summoned into session, the
Declaration shall be submitted to the Constitutional Court for approval.
Should this not be possible the Declaration shall be submitted for approval to
the President of the Constitutional Court or the President of the Senate or the
President of the National Assembly in this order.

5 . Parliament may terminate or modify the terms of the Declaration of war or
hostility at any time.  The President may require that Parliament meets behind
closed doors to discuss any matter related to war, and that the contents of the
Declaration of war or hostility be kept secret.

6. Any goverwnent's action taken within the Republic during a situation of war
shall respect to the fullest extent possible under the circumstances the rights
and liberties of the citizens of the State recognized and guaranteed in the
constitution.

MONOPOLY OF FORCE

I . The State shall not suppress the citizens' right to bear arms, but may limit it in
special cases and circumstances.



2. Provincial constitutions may regulate matters such as police reserve and
neighbourhood watches, to supplement police action.

3. Provincial legislation should regulate community protection formations.

4

FREEDOM OF INFORMATION

I . The right to access all government information and private data bank's
information shall be recognized in the constitution, with customary
qualifications and exclusions, subject tojudicial review which can take place in
camera when necessary.

2. Intelligence information may not be classified as secrete information without a
showing of their sensitiveness with respect to national security.



THEME COMMITTEE SIX  SUBCOMMITTEE ON MONITORING

SUBMISSION FOR BLOCK No. 2  ON THE PUBLIC PROTECTOR

February 20, 1995

Introduction

The IFP believes that the functions of the Public Protector shall be determined and structured on
the basis of the following relevant considerations:

1. The functions of the Public Protector shall recognize and adjust to the chosen "Form of State"
of South Africa.  The national Public Protector shall not act with respect to the area of
provincial autonomy.  However, the national Constitution may prescribe that provincial Public
Protectors be established in terms of provincial constitution and/or legislation.  The national
Constitution shall not be prescriptive on the form, fashion and manner to be chosen by
provinces to define the role and scope of provincial Public Protectors'.  (Provincial
Constitutions and legislation should be empowered to create a special public protector
appointed by, and accountable to the House of Traditional Leaders of the Province to act
with respect to the government of traditional communities.  We must tailor public protector's
function to the nature of traditional forms of societal organization so as to avoid any type of
cultural colonialism and the prevarication of Westernized perspectives on African phenomena.
The plural and diverse nature of our society is to be recognized, and the same interests are to
be protected in different forms and fashions depending on the nature of the social or cultural
formations concerned.  For this reason the provincial public protector's functions with respect
to traditional communities shall be spit into two independent offices: one charged with the
task of protecting, the autonomy and customs of a traditional community from the lack of
understanding of any government bureaucracy, while the other office shall protect the rights
of members of traditional communities vis-a-vis those who are the traditional administrators
of such community.) Therefore the IFP believes that Provinces should have greater autonomy
in structuring their Public Protectors than what they enjoy at present in terms of the interim
constitution.  In any case the Constitutional Principle XVII (2) does not allow the
Constitutional Assembly to give Provinces less autonomy in this respect than what they have
in terms of the interim constitution.  Therefore, the functions of the Public Protector to be
consider in the drafting of the next Constitution should be limited to the area of competence
to the national level of government.

2. The functions of the Public Protector shall relate not only to the protection of citizens visa-vis
government, but should also extend into at the broader relations between citizens and relevant
centers of private power.  Specifically the Public Protectors should be competent within the
area of consumer protection exercised by the National Government within it's prerogatives
deriving from the central government’s power to regulate "inter-provincial government".  In
the past the IFP proposed the establishment of a Consumer Protection Commission and an
Environmental Commission with powers and functions which are closely related to those of



the Public Protection.  In this respect, the IFP believes that it is necessary to consider the
following issues:

a. whether these functions are to be provided for and regulated in the Constitution.

b. whether these functions should be left with government's departments, or whether they
should be merged with the Public Protector's competence, or whether they should be
ascribed to the prerogative of independent commissions.

c. what are the best avenues not only to defend the rights of individuals in situations in
which the violation of the right affects only a specific individual but also with respect to
situations in which the violation affects and damages a large number of people.

3 . There must be a connection between protection of rights and constitutional adjudication
related to the definition and interpretation of such rights, so as to ensure inputs in the
formulation of relevant constitutional policies by the Constitutional Court.  The issue of
"direct access" to the Constitutional Court should be considered in this respect.  IFP's
proposals in this respect are set out infra.

The Public Protector

a. The Public Protector shall be independent and subject only to the Constitution and to the law.

No public official shall interfere with the exercise of the Public Protector's functions or shall
refuse full assistance as it may be needed.

The office of the Public Protector shall draft and propose to Parliament its own budget.

b. The Public Protector shall either be a judge, a lawyer or an advocate.

The Public Protector shall be appointed by the President (Please note that the IFP has
proposed that the President be a Head of State but not the Head of Government, which latter
office shall be separate) on a nomination of Parliament adopted on the basis of a pool of
names recommended by the Judicial Service Commission.

The Public Protector shall hold office for a non-renewable six year term, so as to not coincide
with the terms of political offices and to avoid "political accountability".

The functions of the Public Protector shall include the investigation of the complaints of with
respect to any level of government concerning
- violations of rights and freedoms,
- abuse or use of power for political purpose,
- corruption, maladministration and misappropriation of public monies,
- unfair, harsh, insensitive or discourteous treatment of anyone in the Republic by a 

public official, including but not limited to police, defense forces and prison personnel,



- manifest injustice, or conduct of a public official which would properly be regarded as 
unlawful, oppressive or unfair.

The Public Protection shall have exclusive competence which shall not exceed the
competence of the national government in terms of the Constitution, and shall exercise any
function related to the competence of other levels of government only in consultation with the
Public Protector of the Province concerned.

c. The Public Protector shall have the power to take appropriate action to call for the
remedying, correction and reversal of injustices and violations of laws and regulations through
the most fair, proper and effective means, including:
- negotiation and compromise between the parties concerned,
- causing the complaint along with the Public Protector's findings to be reported to the

superior of the offending party,
- referring the matter to the Director of Public Prosecution, with a recommendation,
- bringing proceedings in a competent Court for suitable remedies to secure the

termination of the offending action or conduct, the compensation of the victims and/or
the modification of the offending procedures,

- bringing proceeding before the Constitutional Court to challenge the constitutionality of
legislation, or before a court to challenge the validity of regulations,

- reviewing laws in force before the enactment of this constitution to ascertain their
consistency with the principles and provisions of this constitution so as to make
recommendations to the President and Parliament.

d. The Public Protector shall have the power to compel the appearance of witnesses and the
production of documents and records relevant to his or her investigation.

The Public Protector shall also have the power to cause anyone contemptuous of his or her
subpoenas to be prosecuted before a competent Court.

f. The Public Protector shall submit an annual report to Parliament on the exercise of his or her
powers and functions.

g. The Public Protector may be removed from office before the end of his or her term by the
President acting on the recommendation of the Judicial Service Commission.

The Public Protector may be removed from office only on the grounds of mental incapacity or
for gross misconduct.  The Judicial Service Commission shall conduct the investigation and
report to the President and Parliament.

h. The Public Protector shall empower assistant district Public Protectors who shall serve in
decentralized offices on the basis of districts designated by the Public Protector with the aim
of maximising the accessibility of the Public Protector's services and protection.

Environmental Commission



a. The Environmental Commission shall consist of thirteen members, one appointed by the
President, three by the Senate, two by the Judicial Service Commission, two by the Chambers
of Commerce and four by representatives of environmental groups registered with Parliament
and convened for this purpose by a standing committee of Parliament.  The members of the
Commission shall be qualified experts on environmental sciences or social sciences.

b. The Commission shall investigate matters related to the protection of the natural and human
environment, may introduce legislation at national and provincial level to protect and enhance
the quality of the natural and human environment, and may make recommendations to
national and provincial Departments of the Environment.

c. The Commission shall investigate and report on complaints concerning the improper
utilisation of non-renewable natural resources, the degradation and destruction of ecosystems
and the failure to protect the beauty and character of the South Africa.

e. The Environmental Commission shall prepare a yearly report on the status of the environment
in the Republic expressing any applicable recommendations, and may provide testimony in
Parliament and in hearings held by Government, as required.

Consumer Affairs Commission

a. The Consumer Affairs Commission shall consist of thirteen members, one appointed by the
President, three by the Senate, two by Judicial Service Commission, two by the Chambers of
Commerce and four by representatives of consumer groups registered with Parliament and
convened for this purpose by a standing committee of Parliament.  The members of the
Commission shall be qualified experts on consumer protection, environmental problems or
social sciences.

b. The Consumer Affairs Commission shall investigate matters related to the protection of
consumers, and may introduce legislation at national and provincial level to protect
consumers.  Of its own power the Commission may request that general terms and conditions
of adhesion contracts be negotiated with and approved by the Commission as a condition of
their validity and enforceability.

C. The Commission shall have the power to determine the requirements for product labelling
including product information and warnings.

d. The Commission may be delegated by the State or regional legislature to set prices and rates
for services and products rendered in conditions of natural monopoly-

e. Any immediately adversely affected interest may seek judicial review of any decision of the
Commission.



f. The Consumer Affairs Commission shall prepare a yearly report on the status of consumer
protection expressing any applicable recommendations, and may provide testimony in
Parliament and in hearings held by Government, as required.

Direct Access to Promote Constitutional Adjudication

a. Political parties represented in Parliament, the Public Protector as well as trade unions, civic
and consumer groups, major media of mass communication and other social, religious and
cultural formations registered with the Constitutional Court in accordance with its rules, may
commence an action to declare the unconstitutionality of laws.  One hundred members of a
political party may commence an action to review the democracy of their political party
statute.

b. Any member State, the Federal Republic of South Africa, the Public Protector and any power
of the Republic may commence an action to resolve a conflict among government
organizations.

c. Individuals and social, cultural, religious and political formations when exercising their
powers or their autonomy within the freedom and liberties recognized and guaranteed by the
Constitution, shall have equal standing as the powers of the Republic.

Related Functions

There is need to relate this submission to the submissions which the IFP made to the Constitutional
Assembly and the other Theme Committees or sub-Committees with respect to matters which are
related to those covered herein, to which reference is made.

In fact, it should be mentioned that economic freedoms and liberties shall also be entrenched in the
constitution, and they shall include

c. the right of free market enterprise and the liberty of contractual autonomy,
b. the prohibition of burdensome and unnecessary regulations and controls, and
c. limitation on government's direct involvement in economic affairs when the private sector may

offer the same service/product with comparable reliability and efficiency.

The violation of these freedoms and liberties by action of government is often difficult to detect and
there is often no or little possibility of resorting to a court of law to redress the undue interference
of government in economic affairs.  For these reason the IFP has proposed a Regulatory Relief
Commission which emanates directly from civil society.  These freedom and liberties are also
violated when the government is not efficient, or is corrupted or is otherwise malfunctioning.  For
these reason the IFP has proposed a very strong and effective Public Service Commission.



lnkatha Freedom Party

THE STATUS OF INTERNATIONAL MEDIATION
IN TERMS OF THE

AGREEMENT FOR PEACE AND RECONCILIATION

----------------------------------------

1. WHEN

“international mediation... will commence as soon as possible after
[the April 26-28, 1994] elections."

International mediation does not depend on the development of a deadlock in the
negotiation process in the Constitutional Assembly, and is not a tool to solve a
deadlock.  In fact, the Agreement for Peace and Reconciliation [hereinafter: "the
Agreement"] requires that international mediation is to commence even before the
constitution-making process in the Constitutional Assembly was properly structured.
Therefore, the clear intent of the Agreement is that the constitution-making process
should proceed from the basis of the outcome of international mediation which is to
set some cornerstones for the new constitution.

The intention of the Agreement is reflected by the history of negotiations which
produced the interim Constitution.  Simply put, the IFP rejected the notion of an
election to empower a Constitutional Assembly charged with the task of writing a
new constitution by virtue of majority rule, claiming that some fundamental issues
related to pluralism and federalism cannot be decided by majority rule.  The IFP
indicated that even if the rest of South Africa by overwhelming majority wished to be
organized as a unitary state, regions such as KwaZulu-Natal which have constantly
expressed a federal demand, have the inherent right to self-rule within the parameters
of a federal relation with the rest of the country.

The IFP entered the electoral process which was shaped by the interim Constitution

only when there
was an agreement that international mediation, and not the Constitutional Assembly,
would offer the path to settle the issue of the form of state, or as it is put in the



Agreement, when it was agreed that these issues 'will be ad by way of international
mediation'.  This language also means that the same issues are not "to be addressed"
by the Constitutional Assembly until mediation has taken place.

The fact that the Agreement refers to 'outstanding, issues also indicates that the
deadlock produced before elections carries over and is to be solved by way of
international mediation before the process which could produce a new deadlock
begins.  In terms of the Agreement, such outstanding issues would not go to the
Constitutional Assembly, irrespective of whatever opinion one might have on the
possibility that a new deadlock might or might not take Place in the Constitutional
Assembly.

2. WHAT

“any outstanding issue in respect of the King of the Zulus ...”
 “any outstanding issues in respect of the 1993 Constitution as amended ... “

These two items for mediation reflect and refer to the two items listed in the
Consolidated Terms of Reference for international mediation finally agreed upon by
the ANC, the IFP and the NP/SAG.  The mediators came to South Africa on the basis
of these Terms of Reference.  During the inaugural ceremony which took place in
front of the world press at the Carlton Hotel in Johannesburg, the then Minister of
Foreign Affairs, Mr Pik Botha, Mr Jacob Zuma of the ANC and the IFP leader, Dr
Mangosuthu Buthelezi all made statements taking pride in the fact that after long
negotiations the SAG, the NP, the IFP, and the ANC had agreed on a common set of
Terms of Reference.

In this respect, it is worth mentioning that the "object" of mediation as it was set out
in the Consolidated Terms of Reference never came into question, and that mediation
collapsed only on the issue of its 'purpose" with respect to the electoral process at the
time.  The ANC and the NP requested that the IFP commit itself to the election date
and to the notion that the outcome of mediation would be tabled with the
Constitutional Assembly after elections, without'amending the constitution before
elections.  The IFP demanded that the outcome of mediation be translated into
amendments of the constitution before elections.  On this issue mediation collapsed,
and the Agreement offered the necessary compromise partially amending the
Constitution before elections and ensuring the resumption of mediation "as soon as
possible after elections:, viz. before the Constitutional Assembly could decide the



matters concerned.  Because of the very nature of this compromise it was clear that
the "object" of mediation was not in question among the parties to the

Agreement, and was agreed that it would remain the same, and was therefore merely
and y referred to as 'outstanding issues'.

Therefore, the Consolidated Terms of Reference are to be considered an integral part
of the Agreement.  They set out the object of mediation as follows

THE ISSUES:
5. Inter alia   he following areas will need to be explored through

international mediation and renewed negotiation:

5.1 lie extent of the powers to be given to the provinces, with specific
reference to the issue of the central government overrides, exclusivity,
residual powers, judicial functions, entrenchment and integrity of
provincial autonomy, provincial civil service and police, and jurisdiction
over local government [primarily Section 126, Schedule 6 and relating
provisions of the 1993 Constitution].

5.2 Fiscal and financial autonomy of the provinces.

5.3 Preservation of provincial autonomy during future stages of
constitutional development.

5.4 Autonomy of the constitution-making process at provincial level.

5.5 The adjudicatory role of the Constitutional Court with regard to national
and provincial constitution-making.

5.6 Procedure for constitutional amendments and future stages of
constitutional developments with specific reference to the entrenchment
of fundamental human rights, constitutional guarantees and provincial
autonomy.

5.7 Process of rationalization and empowerment of the new provincial
goverwnents, with specific reference to certainty in the transfer of existing
functions and assets to the new provinces.



5.8 Citizenship and residence requirements for active and passive electoral
rights.

6. The international mediation effort shall also address the issue of
the claims and demands of His Ma jesty the King of the Zulu Nation, with
respect to the restoration of the Kingdom of KwaZulu, with specific
regard to the right of self-determination of people on a territorial basis.

The issues listed under section 5 of the Consolidated Terms of Reference are those
which the Agreement refers to as "outstanding constitutional issues".  These were
the very issues which were
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listed in the Yellow Paper of the Freedom Alliance which in December 1993 both Mr
J. Mentz of the IFP and Mr D. Schutte of the NP introduced as amendments to the
constitution being debated in Parliament 'Me same issues engaged the Freedom
Alliance, the NP and the ANC in d= months of very intense negotiations between the
beginning of January and the end of March 1994.

The issues listed under section 6 of the Consolidated Terms of Reference are those
which the agreement refers to as "outstanding issues in respect to the King of the
Zulus'.  As it is indicated both in section 3 and Addendum 'A' of the Agreement as
well as in section 6 of the Terms of Reference, issues related to the King of the Zulus
are framed within the parameters of the restoration of the Kingdom of KwaZulu and
the role of the Monarchy in the region.  In other words, the issue is not centered
around the position of the King as a person but rather it relates to the 'institution"
which is both "the constitutional position of the King ... and the Kingdom' (see the
'which institutions" of section 3 of the Agreement referring to both).

The issue is defused by "the claims and demands' of his Majesty and clearly relates to
the "restoration of the Kingdom'.  His Majesty spelled out his claims and demands in
three epoch making speeches to the Nation and three royal presentations submitted to
the then State President Mr F.W. de Klerk, all of which were delivered to the
mediators.  These claims and demands were the object of very intense negotiations
between a delegation of the Kingdom and the SAG between January-April 1994
which culminated in the Skukuza summit.  In a nutshell they related to the
establishment of the region of KwaZulu-Natal, as per 1834 boundaries, as an



autonomous and sovereign Kingdom (see section 6 of the Terms of Reference: "with
specific regard to the right of self-determination of people on a territorial basis".)

The Agreement indicates that this complex institutional operation is to be finalized by
means of adoption of a constitution for the province of KwaZulu-Natal.  In terms of
the Agreement the drafting of a constitution for the Province and international
mediation go hand in hand as two parts of the same institutional and constitutional
operation.  In fact, international mediation is to detemiine the degree of autonomy and
independence within the broader South Africa to be recognized to the Kingdom.
Against such determination, the province "shall" draft a constitution which will
organize the Kingdom internally, making provisions for the 'institution, role, authority
and status" of the Monarch.  The Agreement, in Addendum A, caries that the
Monarch (not the "King") is an "institution", and it goes without saying that from a
legal viewpoint a Monarch can be an "institution" and have 'role, authority and status"
only within the parameters of a Kingdom.  For instance, nowadays the Kings of
Romania and Italy could be regarded as "Kings" but surely not as "Monarchs', for
they have lost their respective Kingdoms.

The Agreement indicates that the Monarchy, the Kingdom and the position of the
King are to be "constitutional" which means that all legislative and executive powers
are to be exercised only by elected representatives.  A "constitutional Monarchy" is a
well known and established model, which, inter alia, represents the chosen form of
government of a large number of European countries.  In his speeches embodying 'his
claims and demands" His Majesty himself indicated that the Kingdom is to be
organized as a constitutional rather than an 'executive' monarchy.  This perspective
also
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throws light on the fact that the SAG and the three major political parities will engage
in international mediation deciding the future of the Monarchy as an "institution".  In
fact as an organ of a constitutional system the Monarch is not dissimilar to other
constitutional organs which we decided and defined by the elected representatives.
In this specific respect the elected representative have the same responsibility, with
the important proviso that in this case they must hear the 'claims and demands" which
His Majesty made in the name and on behalf of the nation, - which encompasses past,
present and future generations - for the restoration of the Kingdom.



3. HOW-

The modalities of international mediation are also defined in the Consolidated Terms
of Reference.  It might be noted that the Agreement did not define what is
international mediation since all parties agreed and understood it is to be the same
process which began before elections.  In fact, only the same" process could have
been ready and ripe to "commence as soon as possible after elections'.  This also
justifies the fact that both the then President F W. de Klerk and President Mandela
referred to the "resumption" of international mediation during the press conference
which presented the Agreement to the world.

The Terms of reference define international mediation as follows:

"INTRODUCTION
I . Following the Summit meeting between the State President, Mr FW de

Klerk; His Majesty King Zwelithini Goodwill ka Bhckuzulu; Mr N
Mandela and Chief Minister MG Buthelezi held in Skukuza on Friday,
April 9, 1994, the African National Congress (ANC) and the Inkatha
Freedom Party (IFP) hereinafter referred to as "the parties", have agreed
to involve an international mediation panel in their negotiations, which
panel shall facilitate the process of negotiations between the parties with
respect to the issues set out herein.  The statement issued at the meeting
is attached herewith and attention is drawn to paragraph 4 thereof.

2. It shall be understood that the panel shall not be an adjudicator but
rather an agency dedicated to the facilitation of an agreement between
the parties.

3 . The panel shall receive and consider such suggestions and evidence as
may be submitted to it by the parties.

4. The panel shall be free to consult with any other person(s) as it might
decide, and shall be free to request a meeting or meetings with the
parties sitting together and/or propose any other procedure for the
conduct of negotiations.

COMPOSITION



7. The panel will consist of seven individuals chosen by the parties, one of
whom shall be the chairperson.

8. The parties shall each be entitled to appoint two South African lawyers
properly qualified in South African constitutional law and/or
international law who shall be free to attend all meetings of the panel as
observers and to be available to assist the panel, at its request.

9.      The panel may request such technical and clerical assistance as it may
need.

MISCELLANEOUS
10. Additional parties may join the international mediation.

11. Any public statement of the mediation panel or of any of its members
relating to the pending negotiations shall be issued only with the advice
and consent of all parties concerned.

Therefore, the parties should finalize the selection of international mediators in term
of section 7 of the Terms of Reference.  Since this is the "same" process, preference
should be given to the mediators who were chosen during the first stage of mediation
if they are still available.

Attention should also be given to logistical arrangements and to the establishment of
a secretariat.



Inkatha Freedom Party

SUBMISSION TO THE MANAGEMENT COMMITTEE
ON THE DOCUMENT TITLED

"PROPOSAL ON THE DRAFTING OF A NEW CONSTITUTION"
TABLED BY THE

SECRETARIAT OF THE CONSTITUTIONAL ASSEMBLY

Introduction

The above captioned document tabled by the secretariat has the purpose of setting out the
process to be used in the development of a new constitution for the country.  The
importance of this document can not be over-emphasized.  The process to be used is likely
to influence the substantive outcome.  More importantly, the acceptance and correctness of
the process will determine the legitimacy and acceptance on the constitution, and any flow
of the process is likely to become a flow of the constitution.

Therefore, the IFP is committed to assisting the Secretariat in its difficult task of proposing
an acceptable process for the drafting of the new constitution.  In this constructive spirit of
cooperation with, and assistance to the Secretariat, the IFP wishes to draw attention on
some clear flaws in the above captioned document, so that the Secretariat may eliminate
them resubmitting a new improved draft.

In this respect the IFP invites all the parties to avoid accepting a defective process when
with some additional work and consideration a process beyond reproach may be identified
and developed. The IFP also wishes to put on the record that its criticisms of the above
captioned document should not be understood as a criticisms of the Secretariat, for they
relate to concededly unintended, yet possible, consequences and implications arising out of
the Secretariat's proposal.

The Black Hole Dilemma

There is black hole in the sequence of stages and events described in the Secretariat's
proposals.

7



This black hole is capable of sucking into itself and destroying any claim of fairness, transpare ncy
and accountability advanced in support of the constitution-making process.

Step I - Seven parties make submissions for each Block of each of the six Theme
Committees stating their positions al all relevant issues.

Step 2 - Each Theme Conunittee finalizes a report for each Block for a total of about sixty
Reports.  These Reports are not the result of any negotiations and must merely
describe all the details of contentious and non-contentious issues.  They are drafted
by the Theme Committees assisted by technical experts and tabled with the
Constitutional Committee.  This means that no Report shall choose among
conflicting constitutional options and alternatives.

BLACK HOLE - In its not clear what happens in the black hole.  Ostensibly the Constitutional
Committee will refer the same Report to the Constitutional Assembly and
the 490 members of the Constitutional Assembly will "debate" these
Reports.  Alternatively, the Constitutional Committees somehow produces
an extremely detailed draft Resolution to be ratified by a Constitutional
Assembly which would be structurally incapable of truly debating its details.

Step 3 -        The "Constitutional Assembly" as a body "speaks' with such clarity, determination,
precision and detail that its instructions can be immediately translated by a group of
lawyers into constitutional text in a "purely technical and politically neutral
exercise".  This "technical" work would take place under the supervision of the
Theme Committee concerned and related experts.

Step 4 - This text is referred to the Management and Constitutional Conunittees "for
approval".  Given the initial statement that "drafting should be directed by the
Constitutional Assembly", it seems that this approval would not be tantamount to
political negotiations comprising redrafting, but would rather be a mere control of
accuracy.

This process will proceed from the "first political agreements', implying that each piece of text
would be put "in a pigeon hole" on the basis of a theory developed at the Word Trade Centre
predicating the possibility that once all the pieces have been finalized the whole text will be
reconsidered and re-analyzed, which in fact never happened.

'The issue is:



Where are the relevant political decisions going to be made and what are the rules
governing such decision making process?

The only answer seems to be that the decisions are going to be made somewhere in the 'black hole'

9
and that no rule has yet been developed to deal with the structure of the decision making
process.  In the final analysis it seems that those who will operate in the 'black hole' will
decide the constitution and the future of our country.

The implications of these considerations are worsened by the fact that it would be
impossible to debate, analyze and decide on some sixty complex Reports before the target
dates, as per current scheduling of Constitutional Committee and/or Constitutional
Assembly meetings and available debating time.  Time pressure might create even greater
incentives to produce solutions out of the black hole rather than on the basis of accountable
and transparent procedures.

Law Advisers

The IFP believes that it would be a national disaster if the next constitution were written
with the same style characterizing the present interim constitution.  A constitution should be
written not in the style and language of ordinary legislation but in constitutional semantics.
In fact, the norms of a constitution are not subject to textual interpretation, but primarily to
contextual interpretation.  Constitutional norms are meant to shape the process of
constitutional adjudication driven by Constitution Court and are not primarily meant to be
applied by judges on the basis of standard legal syllogisms.

Our constitution should be drafted with the same style employed by the great modern
European constitutions, written in countries which have no less technical capability of
writing complex and abstruse legalese than has South Africa.  The fact that they chose a
different path should make us think.  Proper constitutional analysis will show that from a
constitutional adjudication viewpoint there is greater semantic solidity in the German
Constitution that in our interim Constitution which offers no compelling directive to support
the long-term activity of a constitutional court.

A constitution must also be a document which can be taught to children in schools and read
by all literate citizens. and should therefore not resemble the tortuous and often
incomprehensible text of the interim constitution,

State Law Advisers carry the experience and the tradition of ordinary legislation drafting
and should not be involved in any capacity whatsoever in the drafting of our new
constitution which should rely exclusively on the independent panel of seven experts and on
the thirty experts working in the Theme Committees.  There is no reason to believe that



these experts might not be capable of taking into account any consideration which can be
raised by the State Law Advisers.



IFP PROPOSAL:

FUNDAMENTAL RIGHTS

DRAFT DISCUSSION DOCUMENT

FIRST REPORT OF THEME COMMITTEE 4 ON
BLOCK 1 OF WORK PROGRAMME

Having agreed to the first block of the Theme Committee’s Work Plan whiz, matters covered by or
related to the scope of application of.  CONSTITUTIONAL PRINCIPLE II, our Theme
Committee has the pleasure of submitting the following report.

All parties made submissions in relation to matters covered by the scope of application
Constitutional Principle I I outlining their respective approaches fore the formulation of a Bill of
Rights.

Mindfully of the instruction of the Constitutional Committee that (i) our Report shall contain details
of contentious issues and details of non-contentious issues brought forward in all party's
submissions, and that (ii) our Report shall not contain minority reports or attachments, and that (iii)
this Theme Committee is not a negotiation forum, we have drafted our Report to be as
comprehensive as possible of party's submissions and discussions in the Theme Committee

The parties agreed that by deliberating on and debating the nature, scope and interpretation of
Constitutional Principle II of Schedule 4 they would be in a better position to determine their
approach to subsequent stages of the Recommended Work Programme. following specific phrases
from Principle I I were discussed:

Everyone shall enjoy ... "Whether the term everyone" includes juristic persons, structured and
unstructured groups, and organs or civic society, etc)

Contentious issue

The ANC states that rights referred to in Constitutional Principle II are rights of born person(s).
human beings or natural persons.  According to the ANC the Bill of Rights refer to rights

enjoyed by human beings and even Chapter 3 refers primarily to rights of persons.  The terms
'everyone' therefore excludes juristic person(s).

The DP and NP noted with interest the perspective of the ANC and reserved their position as to
whether everyone includes juristic persons.

ACDP states that unborn persons should be included under term 'everyone'.



details of IFP's submission on this subject are reported as follows:
APPLICATION OF THE BILL OF RIGHTS TO EVERYONE.
1. Constitutional Principle II indicates that everyone shall enjoy universally accepted
fundamental rights, freedom and civil liberties.  From an interpretative viewpoint 'everyone, may or
may not refer to juristic person and/or non-South Afncan persons within the Republic.
2.      In of applicable international declarations and covenants the protection of fundamental
freedom and liberties must be ensureded both to respect to citizens as well as foreigners while they
are within the territory of the Republic.  However this applies only with respect to first generation
human rights such as freedoms of speech and religion and from from unwarranted arrest and search
and seizure. et cetera.  Usually the entitlement to second generation human rights, such as the rights
to education, work, and medical assistance,
is limited to citizens or to residents only.  The IFP believes that these second generation rights
should be limited only to citizens, which leaves open the possibility that the competent legislature
may extend them also to residents by means of applicable laws.
3. Preliminarily it must be said that some of the human rights are inherently not applicable to
juristic persons, as it might be the case of the right to health.  However it must be considered that in
the final analysis juristic persons are in reality an associative phenomenon made of physical persons.
If the right to privacy to a juristic person may be violated, it is the correspondence of individuals
which may be opened and their telephone conversations which may be tapped.  Similarly were the
right against unwarranted search and seizure not to apply to juristic persons, government could
"search and seize properties of a corporation, even if from a substantive viewpoint such properties
belong to the individuals who form such corporation as much as that property which those
individuals have in their respective houses.
4 It must also be considered that juristic persons have an essential role both in the economic
system and the enjoyment of basic human rights and freedom, such as is the case for commercial
cooperations and private associations.  Therefore, the applicability of the bill of rights to protect
juristic person will also foster
economic development and the protection of pluralism in society by of securing the position of
individuals within the social economic, cultural and political formation in which they develop their
activities and personal life experience.
5.    Usually in modern constitutions the need does not arise to protect associative phenomena
which are  not established as juristic Persons, such as unstructured groups.  In fact, this phenomena
are usually sufficiently protected by the extension of human right protection which is recognised to
individuals who comprise it. To the extent that human rights protection is !specifically recognised
to juristic persons,the need does not arise to provide similar recognition for unstructured
associative phenomena.
6. In conclusion, human rights shall be applied also to juristic persons to the extent that the
nature of the human right concerned so allows.  Any relevant decision in this respect should be left
to the development of constitutional jurisprudence by the Constitutional Court. so as to
accommodate the fact that today it is necessary to protect juristic persons from human right
violation which a few years ago were felt not to interfere with the scope of actions of juristic
person.



[16  The IFP made its submission under protest, for it claimed that the Constitutional Committee
should withhold consideration of the matters covered in this report and further development of the
work program so as to allow international mediation to take place.]

Vertical land horizontal application of rights,

Contentious Issue

All parties, except the NP agreed with the principle of rights being vertically and horizontally
applied and protected.  NP supported the vertical approach but did not oppose the horizontal
application, although it registered the concern about the disruption of the Private Law System,
which the EFP deemed to be unfounded.

FF and DP said horizontal application should be approached cautiously.

The details of the IFP submission in this respects are as follows:
NATURE OF THE BIILL OF RIGHTS:
I .     The Bill of Rights shall have horizontal application in addition to vertical application.
2. The applicable test shall require that the Bill of Rights is extended to 'all significant legal
relations which are under the control of the State.'
3. The Bill of Rights shall be entrenched in the national constitution but ~ be implemented
exclusively by provincial legislation and executive action with respect to the matters of provincial
compete= (i.e.: employment/labor, health, education, welfare, environment et cetera).
T'he national government might have the power to coordinate this implementing role of Provinces.
jurisprudence of the Constitutional Court will also give a uniform interpretation of die applicable
constitutional parameters.

Suggestion Specific rights shall be examined and their implications and consequences in terms of
horizontal application shall be evaluated.  Expert advice can be sought by individual parties, if
required.

“all universally accepted fundamental rights, freedoms and civil liberties" (which rights etc., qualify
as universally accepted fundamental rights)

Non-Contentious issues

1) Mut the universal declaration on human rights and other relevant Charters, Conventions and
Covenants contain fundamental rights, freedoms and civil liberties.

2) That parties will make submissions as to what they regard as universally accepted
fundamental rights.



3) ANC and other parties agreed that the United Nations Charter and 2 covenants on Human
Rights, Civil Rights, Social and Political Rights can be used as an important reference for
identifying universally accepted fundamental rights.

The IFP listed specific human rights sources which the IFP believes are covered by the language of
Constitutional Principle II, and stressed the notion of residual powers left in a people as a part of
human rights protection.  Moreover the IFP insisted that the list of human rights should be an open
one.  The details of the IFP positions in this regard are as follows:

THE BIILL OF RIGHTS IN THE CONSTITUTION
I Tne Constitution shall not provide for less human rights protection than what it is provided
for in Chapter 3 of the interim constitution.
2. In its Constitution, South Africa shall commit itself to recognise, protect and promote all
internationally recognised human rights as they are expressed in (a) prevailing trends of modern
constitutions, (b) intemational declarations and covenants on human rights and (c) international
treaties of general or regional application.
3.      All recognised human rights to be regarded as fundamental human rights.

ALL Universally ACCEPTED FUNDAMENTAL RIGHTS, FREEDOM AND LIBERTIES
I . All the rights, freedom and liberties listed in the following documents should be considered
as universally accepted and recognized.
a. UN Universal Declaration of Human Rights,
b. UN First International Covenant on Human Rights,
c. UN Second International Covenant on Human Rights,
d. UN Third International Covenant on Human Rights,
e. UN draft Fourth InternatiotW Covenant on Human Rights,
f.      Africa's Banjul Charter on Peoples' and Human Rights,
g. European Declaration for the Safeguard of Human Rights.
2. International Conventions related to specialized subject matters, such as those related to
Children's rights, Labour Rights and International Labour Orgadution-sponsored Conventions, and
World Health Organization-sponsored conventions.
3. In addition human rights usually recognised and protected in modem constitution should
also be considered as following within the scope of application of Constitutional Principle 11.
Since human rights are a constitutional reality in continuous progress and development special
attention shall be given to the most recent constitutions.  It should be also noted that within a
federal system the most advanced human right protection its usually embodied in the constitution of
the members states rather than in the national one.  It is suggested that the human rights recognized
and protected in the following constitution be considered as falling within the scope of application
of Constitutional Principle II.
a. Spanish Constitution of 1978,
b. The Nigerian Constitution of 1989.
c. The Constitution of the State of Alaska of 1988,
d. 'The Constitution of the State of Hawaii as amended in 1979.
e.     'The Constitution of Liberia 1985.



EVOLUTIVE CLAUSE, OPEN LIST OF RIGHTS
1. The Constitution shall make provision for the updating and evolution of human rights
protection, which are historically an ever changing field of law.
2. The following constitutional text ought to be considered:

Human rights in the Constitution
All  fundamental human rights and all those other rights which are inherent to
fundamental human needs and aspirations as they evolve with the changes and growth of society
and as they will be recognisable on the basis of the principles underlying  the provisions of this
constitution, are hereby

entrenched in the constitution and in their essential content shall not be modified by virtue of
constitutional amendments.

RESIDUAL RIGHTS OF THE PEOPLE
1. The Constitution shall entrench the principle of freedom as the    principle underlying the
legal system.  Tne following text should be considered:
11. Rule of Freedom
All conduct and activities which are not prohibited shall be permitted. The Republic of South Africa
may prohibit and regulate conduct and activities for a demonstrable Statels interest founded on
public interests and welfare.
2. The Constitution shall entrench the principle that all powers of government derive from the
people who are the depository of any residual power which is not exercised by the government.
The  following language ought to be considered:
1. Inherent Rights and Obligations
The Republic of South Africa acknowledges and recognises  all individuals have the to life, liberty
and the pursuit of happiness, and to die enjoyment of the rewards of their own industry; that all
individuals are equal and entitled to equal rights, opportunities and protection under the law, and
that all individuals have corresponding obligations to the Federal State and a general obligation of
social responsibility to the people of the Federal Republic.
2. Source of Government and political power is inherent in the people.  All government originates
with the people, is founded only upon their will, and is instituted only for the good of the people
as,a whole.  Government shall respect and encourage the exercise of the power of the people to
organise and regulate their interests autonomously.

Contentious Issue

All parties, accept the NP agree that universally accepted fundamental rights can be identified
without expert advise.  The NP is of the opinion that expert opinion must first be obtained to
interpret what can be regarded as universally accepted rights.  The ANC position and the broad
view was that expert opinion was not a prerequisite in identifying such rights.  No party is averse to
hearing expert opinion but such opinion is not a prerequisite to identifying rights.



Suggestion: That the parties make their submissions as to which rights are universally accepted
fundamental rights and the matter be debated/discussed upon receiving these submissions.

In its submission the IFP listed the following rights to be debated in following stages of the work
program of this Committee and objected to the list proposed by the Directorate claiming

All constitutional text submitted by the IFP consists of excerpts from the draft constitution of the
Federal Republic of South Africa, submitted by the IFP to the World Trade Centre in June 1993.

that the proposed aggregation, nomenclature and definition of such rights may influence the debate.

LIST OF           HUMAN RIGHTS
1. The Constitution shall list, entrench and protect at least the following rights of
constitutional protection:
- Freedom of speech
- freedom of religion
· Physical and psychological integrity
- Liberty
- Travel and movement
- Privacy

- Assembly and association
- Free enterprise
- Contractual autonomy
- Private property
- Political rights
- Freedom of the media
- Freedom to access government information
- Family rights
- Cultural and traditions
- Procreative freedom
- Right to work
- Free enterprise
- Functional private property
- Communal property
- Right to education
- Health cue
- Housing
· Sanitation
- Labor law and labor rights
- Protection of women, senior citizens and youth
- Autonomy of Universities, research, arts and culture
- Autonomy of trade unions and political parties
Environmental rights



Cultural rights
Minority rights
Rights of society and self determination
Group rights
Autonomy of social and cultural formations
Pre-eminence of civil society
Preservation of traditional communities & role of traditional leaders

In addition the IFP urged this Committee to agree that the Constitution shall contain not only a Bill
of Rights but also a Bill of Duties and Obligations.  The details of the IFP submission in this respect
are as follows:

DUTIES AND OBLIGATIONS
1. In addition to a Bill of Rights the constitution shall also contain a Bill of Duties and
Obligation.  Many aspects of the Constitution would reflect the presence of a Bill of Duties and
Obligation.
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2. The following provisions ought to be considered:
PREAMBLE
WE, the people of South Africa, mindful of our unique and diverse heritage. inspired by the desire
to secure the blessings of democracy, the  freedom and pluralism for our and future generations,
respecting the
the equality of all men and women, recognising the right of people to organise themselves in
autonomy and independence at all levels of society, desiring to ensure the individual rights and
liberties  are accompanied by obligations of social solidarity to other, determined to guarantee the
rights of all people are protected both m individuals and members of social and cultural formations,
do now ordain and establish the constitution for the Federal Republic of South Africa to provide
the people of South Africa and the member States with a Federal government to serve their
individual and collective needs wants and aspirations.
1.        Inherent Rights and Obligations
The Federal Republic of South Africa acknowledges and recognise that all individuals have the
natural right to lift, liberty and the pursuit of happiness, and to the enjoyment of the rewards of
their own industry; that all individuals are equal and entitled to the rights, opportunities and
protection ther the law, and that all individuals have corresponding obligation., to the Federal State
and a general obligation of social responsibility to the people of the Federal State. 2.- 58. f... I
OBLIGATIONS AND DUTIES
59.       Allegiance to the Constitution
All citizens  have the duty to uphold this constitution and live by the rule of law.  All those who
hold any of the offices provided for in this constitution must take an oath or a solemn affirmation to
uphold and defend this constitution, obey the law and exercise their public functions with discipline
and honour.
60. Contribution to Public Expenditures and Needs



a. All citizens have the duty to contribute to the common needs and to public expenditure by
reasons of their resources. [... ]
b. The Federal Republic of South Africa shall encourage voluntary charitable activities and
other forms of expression of social solidarity.
61.       Military obligations
All citizens have the sacred duty to defend the territory of the Federal Republic of South Africa
from any external enemy and from any threat to the enjoyment of freedom, democracy and
pluralism in the Republic.
62.       Duty to work
All capable citizens have the duty to contribute with their work and skills to the common
development and growth of the Republic 63. Family duties
All citizens have the duty to provide moral and financial support to their spouses, to educate their
children and to assist their parents when in their care.

"entrenched and justiciable provisions

Non-contentious issues

1) All rights have to be entrenched and enforced.

2) ANC suggests additional institutions of enforcement eg.  Human Rights Commission.

3) NP suggests strong independent judiciary.

4)       FF suggests that entrenched rights could be expanded or developed with evolution of time.

T'he details of the IFP position are as follows:

JUSTICIABIILITY OF FUNDAMENTAL RIGHT'S
I .      All fundamental human rights shall be fully justiciable.
2. For specific rights which require implementing action on the side of the government
justiciability will be determined by the wording of such rights and to a great extent may depend on
the provisions of the legislation required to fulfil and implement such rights.
3. Justiciability of rights is also intrinsically limited by the fact that the Constitution recognising
conflicting rights, such as the right to privacy and the right to freedom of information and media.
3. The Constitution must contain a general provision guiding constitutional adjudication.  The
following text ought to be considered:

16.      Justiciability of rights

All rights and freedoms recognised and guaranteed under this constitution shall be justiciable to the
fullest practical and reasonable extent.  In the case of a violation of the rights and freedoms
recognised and guaranteed under this constitution any aggrieved party shall be entitled to be heard



by a court of record on the basis of urgency and, upon showing a prima fade violation of rights,
shall be granted preliminary relief pending the final disposition of the case.

FUNDAMENTAL RIGHTS AND CONSTITUTIONAL AMENDMENTS
1      The essential content of fundamental rights shall not be modified by virtue of constitutional
amendments of
any ".

2. Any constitutional amendment shall be approved by the majorities and with special
procedures, including separate approvals and a cooling-off period.

Contentious Issues

None

due consideration to inter alia the fundamental rights contained in Chapter
3.19

Non-contentious Issues

1) "Inter alia in phrase "suggests among other things and leaves the door open to other sources
or derivatives of rights eg Charters etc.
2) Due consideration must be given to rights in Chapter 3 of Interim constitution.
3)      Rights in Chapter 3 not exhaustive nor are parties restricted to rights in Chapter 3.

Contentious Issue

ACDP shall challenge any right inconsistent with Christian perspective of its constituency.

Suggestion That such issue be raised when dealing with substantive rights eg.  Equality

In discussing the application and/or of other Constitutional Principle the IFP made inter alia
following observations:
I...I

5. Constitutional Principles XI and XII relate to an essential aspect to our Bill of Rights which
inter alia will need to entrench and protect pluralism, recognising the constituting autonomy of
social and cultural formation with respect to all interest which such formations are able to regulate
by themselves, as we indicated in the previous submission of the IFP to this Theme Committee.



7. Finally Constitutional Principle XXXIV relates to the issue of self-determination and will
characterise the identification and definition of a large number of rights being analyzed by this
'Theme Committee.  Specifically, this Constitutional Principle supports the need to develop a Bill of
Rights which also entrenches the constitutional autonomy of social, cultural and economic
formations with respect to all matters for which a government does not have a compelling public
interest to justify its regulatory or otherwise interfering legislative or administrative action.



IFP PROPOSED DRAFT

THEME COMMITTEE  No. 2

STRUCTURES OF GOVERNMENT
ON BLOCK 1:
SEPARATION OF POWERS

SEPARATION OF POWERS (Form of Government):
DP
1 The Constitution must contain specific provisions in which the separate powers are

allocated.  Reference is made to Sections 37, 75, and 77(4) of the Constitution.
2. Judicial authority shall be separate.  Reference is made to Section 96 of the interim

constitution.
3 . There should be number of mechanisms\structures that should be included in the

Constitution to ensure 'accountability, responsibleness and openness'.
4. Tle most important 'checks and balances' are to be found in the relationship between the

President and his cabinet.
IFP
1. There shall be a pure parliamentary form of government.
2. Head of State and Head of Government shall be separate.  Parliament shall sit for a five year

term.
3. The President shall be elected by parliament in joint session for a seven year non renewable

term and shall have the task to ensure the proper functioning of the constitutional and
institutional machine.

4. The President shall appoint the head of government who shall form the cabinet in his/her
discretion.

5. Cabinet shall be in a fiduciary relationship with Parliament which shall freely exercise its no-
confidence vote without being dissolved.

ANC
1. There should be separation of powers both to lirnit and to co-ordinate the powers exercised

by the executive, judicial and legislative branches.

The IFP made its submission under protest, for it argued that the Constitutional Committee
should withhold consideration of the matters covered in this report and further development
of the work progress so as to allow international mediation to take place.

2. Separation of powers should be designed to entrench accountability, independence am
checks and balances'. choosing specific forms which are suitable to South Africa.

3. 'Checks and balances' shall restrain each branch of Government from seeking to centralize
power to dominate the orders.

4. There shall be independent judiciary to be impartial and subject both to the constitution and
the law.  An independent constitutional court shall have the power to nullify" laws which
are in conflict with the constitution.



5. The judiciary must be protected from political interferences and anyone should have access
to independent courts of law and other tribunals.

NP
1 . The current 'checks and balances' are to be improved upon.
2 . The legislature of the national, provincial and local levels shall comprise of elected

representatives who directly represent the voters.         Such representatives shall lack
independence from the respective executive authorities.

3 . The electoral system is to be based on proportional representation which may include
elements of geographical representation.  Corporate self determination, is a method of
furthering collective rights of self determination, should be considered.

4 . Government at all levels must be transparent, accountable and responsive.
5 . The complete independence of the judiciary as the interpreting authority and protector of

the Constitution shall be ensured.  In particular, the judiciary shall protect and enforce the
Constitution and all fundamental rights.

6 . The mechanisms and procedures for the appointment of judges must be credible and
transparent.

7 . The exercise of all state powers shall be controllable and within set limits.
FF
1 . The traditional separation between legislative, executive and judicial powers is the main

feature of the essential frame worker for orderly government and security, for prevents the
concentration or monopoly of power.

2 . This basic principle of democratic government will be decisive for the establishment of a
volkstaat.

PAC
1 . The PAC believes that if the objectives of efficiency and political freedom are to be served,

complete separation of powers is neither feasible nor effectual in preventing malpractice.
'Checks and balances' are more effective than total separation: though too great a degree of
direct control of one government organ over another would constitute interference and
would stand in the way of efficient government, a measure of control and partial separation
of powers is conducive to the basic principle of limited government.

2. Although the doctrine of separation of powers cannot, by itself, give adequate guarantees of
protection against excess of power by any organ of government, it certainly has an
important contribution to make if interpreted in a limited sense.  The PAC proposes
enforceable limitation of powers, the following being the minimum requirements:

2.1 The legislature shall not administer laws.
2.2 The legislature shall not function as a court of law except with regard to internal
disciplinary action.                  legislative powers (except when such powers have

2.3 The executive shall not exercise leg been delegated to it by the legislatures.

2.4 Control by the legislature over the executive authority in the sense that the former has to
vote funds for the latter.

2.5 The executive shall not function as a court of law.
2.6 The judiciary shall not exercise legislative powers.



2.7 The judiciary shall not perform executive functions.
ACDP
1 . Separation of powers should secure a small central government a strong provincial and local

government.
2. The one party state must be both an constitutional and impossible.
3. The constitution must be the supreme law of the land.
4.      Church and state ought to separate.

HEAD OF STATE AND HEAD OF GOVERNMENT
IFP
1. In order to secure greater democracy and improve checks and balances, the office of the

Head of State and that of the Head of Government should be separate.
2. The Head of State should ensure the preservation of the constitutional order and the proper

functioning of the constitutional machinery while the Head of Government shall be in charge
of the daily operation of Government.

3. Important functions related to the composition of other constitutional organs, such as the
Constitutional Court and the defense forces 13 could be ascribed to the Head of State rather
than to the Head of Government.

4. The Head of State shall own exercise functions with respect to the representation of the
state in international relations, ceremonial functions, the political resolution of conflicts
within the institutional machine, and clemency and granting of honors.

ANC
I . The Head of State shall be the President.  The President shall also be Head of Government.
2. The President shall appoint and supervise the functioning of cabinet.

12     The ACDP challenges the validity of section 71 (2) of the interim constitution with specific
respect to the majority require with the adoption of a new constitutional text.  Moreover the
ACDP challenges the fact that the constitutional principles may not be modified by the
constitutional assembly.  Specific reference is made to the fact sexual orientation is
specifically indicated as an illicit ground of discrimination.

The IFP has proposed that the Defense Force be under the control of a collegial civilian body
headed by the Head of State, who is also the Commander-in-Chief of the Defense Forces.

3. The President shall consult with cabinet when taking important decisions.
4. There shall be an Executive President who will be accountable to the President and to

Parliament.
NP
1 . The matter of appointment, the functions and the functioning. of the Head of State, the

Head of Government and the cabinet, including its composition should best serve the
national interest.

FF



1. The Head of State shall be the President and section 75 and 76 of interim constitution
should be maintained.  However because of the workload involved the separation of the
offices of the Head of State and the Head of Government should seriously be considered.

EXECUTIVE AND PARLIAMENTARY FORM OF GOVERNMENT
DP
1.      The present system set out in Section 93 of the interim constitution is to be preserved.
IFP
1. South Africa should have a pure parliamentary system in which cabinet is collegially

responsible to parliament, with which cabinet is to entertain a fiduciary relation.
2. Parliament's vote of no-confidence should not be impaired.  Parliament shall freely exercise

its no-confidence vote without being dissolved .
3. After consultation with the leaders of the political parties the Head of Government (Prime

Minister) shall be appointed by the Head of State (President). ,
4. The Head of Government shall form the Cabinet and submit it for ratification by means of a

vote of confidence of both Houses of in joint session.
ANC
1 .     The Executive shall govern the country and shall be accountable to Parliament.
2. The separation of powers between different levels of government should be provided for in

a manner that ensures the accountability of the executive to parliament and shall not
undermine the principle of majority rule.

3.      The executive shall be accountable to the legislature
NP
1. All executives should be responsible to the relative legislatures.  In this regard the

advisability to define the rights of the legislature viz-a-viz the executive in the Constitution
should be explored. lie same applies to Parliament's control over the administration of laws
by the executive.

2. Provision must be made for Cabinet members to also be appointed from outside the ranks of
parliament, and on the grounds of expertise.

PAC
I .     Members of the executive shall have seats in any legislative body.
2. Members of the executive shall not appoint any member to any legislative authority.
3. The executive shall have no powers with regard to the holding or not holding of elections,

which matter shall be regulated exclusively by the constitution.
4. The executive shall have no power to convene or to terminate assemblies of the legislature

arbitrarily, since this should be regulated either by the constitution or by the legislature itself.
5. The executive shall have no powers to determine or to change the salaries, pensions, conditions of service and working

conditions of members of legislative assemblies, such powers to be laid down solely in the constitution or by the supreme
legislature to enable voters to exercise control thereof in elections.

6. The legislature shall control the country's budget, and the executive shall account for the funds appropriated to it without
any secrecy.

7. No legislature may delegate legislative powers to the executive without retaining control.  Such control should include at
least direct parliamentary control over delegated legislation, for example by a parliamentary public protector or committee,
and in any case the powers of review of the courts should be retained as they exist at present.

8.  The executive shall execute valid legislation.



MONO-CAMERALISM OR BI-CAMERALISM
DT
1. There shall be a bicameral system and the Senate shall represent the Provinces.
2. The Senate shall have as much legislative power as the National Assembly.
ANC
I . The political parties will have to discuss the question of bicameralism, including the

definition of the composition, powers and function of each chamber.
NP
I . The legislature shall comprise the National Assembly and the Senate.
2. The number of members of the national assembly should be decreased.
FF
1 Parliament shall consist of the National Assembly and the Senate. The National Assembly

shall represent all voters on an individual basis. The electoral system could be based on
constituency, or PR or both.

RECONCILIATION OF DIFFERENT TEXTS Adopted BY THE TWO HOUSES
1 . Differences between the texts adopted by the two Houses should be reconciled by a Joint Standing Committee of the two
Houses in which the Senate and the National Assembly have an equal number of representatives.
2. The text so reconciled shall be approved by both Houses separately.
3.   If one of the Houses does not approve it, the legislation is wt enacted.

THE SENATE
1 . The Senate should not have less legislative authority d= than the one given to the National Assembly.
2. Senate should represent the provinces and its members should derive directly from the provinces either through

appointment or through indirect elections.
3. Each province shall be equally represented in the Senate.
4. Legislation affecting the powers, functions and boundaries of Provinces may only be

introduced in the Senate.  Legislation affecting one of more specific Provinces must be
approved by the senators of the Province(s) concerned.

NP
1 The Senate should represent the provinces at a national level and its members shall be

directly elected and empowered to act authoritatively on behalf of the provinces, jointly and
separately.

F'F
1 . The Senate must reflect the true soul and character of the peoples of South Africa.  It is this

House that shall distinguish South Africa from any other democracy in the world.  Mr
Senate should therefore have the following Functions:

1.1 The protection of provincial interests.  It should also ensure that centralist monopolistic
behavior and bureaucratic red tape do not frustrate the efficient functioning of provincial
and local government.

1.2 Nation building and the protection and development of the different languages and cultures
of South Africa.

1.3 The protection of minorities and minority rights within the framework of the constitution.



1.4 To seek consensus through dialogue without violating the democratic process.
1.5 The protection of the Constitution.  Thus the Senate must have the power to:
a. Review, revise or even veto legislation related to the functions of the Senate.  There should

however be a deadlock breaking mechanism.
b. To initiate judicial review of legislation.
1.6 To seek consensus through dialogue without violating the democratic process.

COMPOSITION AND APPOINTMENT/                    ELECTION OF THE SENATE
IFP
I . Senators should be elected for a five year TERM by the Provincial legislatures in

consultation with the provincial Cabinet.
2. The Premiers of the Provinces shall have the privilege of the floor for themselves and/or for

their ministers or designees.
FF
I .   The Senate should, without increasing the number of Senators, be elected as follows:
1.1 Equal representation from the provinces. (60 % of its members).
1.2 The true pluralistic nature of South African society must be represented.  Thus the

Traditional Leaders and any community seeking self-determination should each elect a fixed
number of representatives to the Senate.

1.3 The larger and nationally organised corporate entities in South African society, which in
their constitutions honors the constitutional demands and criteria, should also elect a fixed
number of representatives.  Examples of such institutions are:

a. Organised labor,
b. Organised business,

c.      Organised agriculture.

ROLE OF SENATE  in RESPECT TO SOME EXECUTIVE FUNCTIONS

IFP
1. The Senate should have a special role in monitoring the function of the Executive of government with respect to some

activities which are outside the competence of the Provinces such as defense and armed forces".

COMPOSITION OF CABINET
IFP
1. Members of Cabinet shall be appointed by the Head of Government and shall serve at his or her pleasure, subject to the

power of Parliament to vote its no confidence with respect
to Cabinet in its entirety.

POWER SHARING OR ROLE OF MINORITIES IN CABINET
IFP

IN CABINET

1 .    The IFP does not believe in constitutionally mandated power-sharing arrangements.



2. The IFP believes that the protection of minorities should be provided for by means of a federal system and by means of 
very effective protection of minorities in Parliament".
ANC
1 . Separation of powers .. shall not undermine the principle of majority rule.
NP
1 The role of opposition parties should encompass meaningful consultation and participation

in decision making in the legislature.

RELATION BETWEEN HEAD OF GOVERNMENT AND MINISTERS - COLLECTIVE OR
PERSONAL RESPONSIBILITY OF CABINET MEMBERS
DP
1 . A Minister shall be accountable individually both to the President and to Parliament.  Reference is made to Section 92(1)

of the interim constitution.
IFP
I . The Ministers shall be chosen by the Head of Government and shall serve at his/her pleasure, provided that any

substitution shall be ratified by a resolution of at least one House of Parliament.
2. Cabinet shall be collegially responsible to Parliament.
3. Each Minister shall be responsible to Cabinet for his/her Department, provided that

For instance, the Senate could be charged with the special task to authorise the execution by the Executive of international
treaties or the employment of armed forces outside the country or even within the country for civil protection reasons.

11. As a part of the second Report of this Theme Counting, the IFP will address the issue of protection of political minorities
in Parliament.

Parliament may ask any Minister to provide information or to tender Committee resignation
to Parliament.

CONSTITUTIONAL COURT
IFP
1. A portion of the justices of the Constitutional Court shall be appointed by the Provinces

from their own judicial systems and legal fraternities.

TRADITIONAL  LEADERS AND THEIR STRUCTURES
IFP
1. The separation of powers of government should be cross-referenced with the recognition

of the role of traditional leaders and the preservation of traditional communities.
2. In fact, traditional communities are autonomous societies, organised by traditional and

customary law and administered by traditional leaders.  Within a traditional community,
legislative and executive and judicial functions are exercised in terms of indigenous and
customary law, which also determines the degree and the modalities of the separation of
these powers.  Among the most significant aspects which regard the exercise of these
powers is the institution of communal property.

3. Given its speciality, this matter will be treated in the third Report of this 'Theme Committee
as per the approved schedule.



MISCELLANEOUS
DP
1 . Section 185 and 186 of the interim constitution related to National Revenue Fund and

Annual Budget shall be preserved.
PAC
1 .     An Independent Judiciary is imperative.
2. The judiciary should be independent in the following respects:
2.1 Judicial officers shall not be elected, appointed or dismissed by the legislature or the

executive.
2.2 The term of office of judicial officers shall not be laid down by the legislature or the

executive, but the term of office and reasons for dismissal shall be laid down in the
constitution.

2.3 The salaries and pensions of judicial officers shall not be controlled by the legislature and
the executive, save as is provided in the constitution.

3. An entrenched, justiciable bill of human rights is fundamental to the principle of the
separation of powers, checks and balances, and the limitation of powers.

4. Judicial review of administrative and executive acts is likewise fundamental; like a bill of
human rights, this should be entrenched.

5. Formal, judicial acts should be supplemented by a strong public protector institution.
6. It shall be compulsory for the executive to carry out court orders, which shall mean inter

alia that legislation and executive acts which have been declared unconstitutional or ultra
vires by the courts shall not be administered or carried out.

7. It is self-evident that sanctioning is a function of a court of law. and pre-pre-eminently a
constitutional court.

8. It follows therefore that any citizen should be given the locus  to institute an action to
enforce the above-mentioned principles which must be embodied in the constitution.



INKATHA FREEDOM PARTY

COMMENTS ON THE DOCUMENT ENTITLED:
"REPORT OF THE TECHNICAL COMMITTEE
TO THEME COMMITTEE I"

February 9, 1995

The IFP is not in a position to subscribe to, and must object to the above-
captioned document.

1. preliminary, it must be noted that the constitution-making process as it is
presently envisioned and structured will not allow political parties to make any
substantive submission to either the Constitutional committee or the
Constitutional Assembly.  Therefore, all parties' inputs are to be made in Theme
Committees and will be considered in the further stages of negotiation and
constitution-making   only to the extent that they are embodied in the report of a
Theme Committee.  In other words any issue raised in a party's submission
which is not part of a Report will not longer be considered in further stages of
constitution-making and is going to be obliterated.

2. Accordingly, the Constitutional Assembly has given the binding
instruction that all Theme Committees provide details of all issues which have
been raised within their respective scope of  work, including the parties'
submissions.  Specifically, the Constitutional Assembly has instructed each
Theme Committees to draft a Report which is to list all contentious and non-
contentious issues and shall contains and describes the full of such issues as they
have been proposed by each Party concerned.  Reference is made to the
Resolution adopted by the Constitutional Assembly on October 31, 1994.

3. The Constitutional Assembly has also decided that Theme Committees
shall not be negotiating fora but shall Therely be a conduit of information and
positions to the Constitutional Committee.  Therefore, their activities should be
limited to collect, collate and organize the various parties'
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positions on all relevant issues.  Theme Committee' Reports shall reflect the
purpose of the Theme Committee and shall be an inventory of positions and
arguments discussed in a Theme Committee in each relevant Block.

4. The  Reportback of Theme Committee 1 should be an extensive
document.  The IFP can not accept a double-spaced one-and-a-quarter page
draft Report attempting to summarize very complex issues submitted by parties.

5. The IFP specifically objects to the intention shown in many places of the Report
which tries and reconcile different positions.  It is not the role of the Report to
use very broad expressions, which in their generality may seem to subsuThe and
reconcile the details of conflicting positions expressed by the various parties.
This attempt to reconcile positions avoiding their characterizing details so as to
subsuThe "contention' into broad and often Theaningless generalities is not a
legitimate exercise.  Specifically, a broad range of issues raised in the IFP
submission, which in the opinion of the IFP are germane to the identification of
the character of the state, are not even Mentioned in the Report.  For instance
the following issues raised by the IFP are not listed.

- Supremacy of the constitution : paragraphs 2 and 3
- Separation of powers : paragraphs 2, 3 and 4, 5, 6 and 7
- Type of democracy : paragraphs 1, 2 and 3
- Representative democracy : paragraphs I [second part] 2, and 3
- Participatory democracy : paragraphs 1, 2, 3 and 4 Transparent and

accountable democracy : paragraphs 1. 2, 3 and 4 Type of state :
paragraphs 1, 2 and 3

All these issues relate to the fundaThental characterization of the State as a
unitary or a federal State or to the constitutional structuring of or democratic
society on the basis of the principle of pluralism or of the principle social
organism.



6. The entire set of IFP thematics have been completely ignored in the above
captioned document, and the IFP requests that its entire submission be
included in one form or the other in the Report.  The IFP does not see how the
Theme Committee can decide to take out any single statement made by the IFP
in its submission without either becoming a negotiation forum or failing to
provide full details about the relevant contentious issues or non-contentious
issues.  No statement made by the IFP in its submission is either not germane
to Block 1, or is redundant, or can be further summarised without eliminating
fundaThental characterizing details.

7. The Report may not contain only those common-denominator issues which are
addressed by all parties, for this would allow any party to frustrate discussion
on relevant and necessary issues by virtue of its non-taking positions of them.
The Constitutional Assembly has instructed that all issues be taken from the
Theme Committee to the following stage of consideration.

8. Specifically, the IFP objects to point II-G of the report which indicates that
there is agreeThent on

17

the statement that South Africa shall be an 'undivided state'.  The IFP believes
that Provinces shall not be part of the strictu sensu “state” but should rather be
an autonomous entities organized under the constitution and independent from
the State.

9. The IFP also objects to all the other points which have been listed as non-
contentious issues.  In fact, they are non-contentious only to the extent that,
and because of the fact that none of the relevant and characterizing details
submitted by the IFP in its position paper have been taken into account and
reported on.  'The issues of transparency, accountability and political
representation may be Mentioned in this regard.

Moreover, the list of 'non-contentious points" also lists items which have not been
addressed by the IFP because they will be the subject of submissions in subsequent
Blocks.  If the Theme Committee wishes to consider items which are not part of this
Block 1, such as separation of State and Church, it should make reference to the IFP
Preliminary Submission to the Constitutional Assembly which lists IFP preliminary



positions and viewpoints which were not covered in the submission made for Block
1.

10. With respect to the issues indicated as 'contentious points', the IFP raises also
an objection.  In fact, the list of issues is not descriptive of the issues at hand
and fails to define the constitutional diThensions and the terms of the political
debate with respect to each relevant issue.  In this respect reference can be
made inter alia to the issues of pluralism and the autonomy of civil society, the
autonomy of Provinces with respect to list of powers and relation between
levels of government , and the relation between the supremacy of the
constitution and provincial autonomy, the fundaThental division of powers
between any level of government and civil society, and whether South Africa
should be a liberal, a social or a socialist state.  Reading the Report it could
appear that none of these issues which this Theme Committee has debated for
three months have ever even been considered.
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Inkatha Freedom Party

ADDITIONAL

COMMENTS ON THE DOCUMENT ENTITLED:



"REPORT OF  TECHNICAL COMMITTEE

TO THEME COMMITTEE  1
February 10, 1995

Given the importance of the first Report of this Theme Committee, the IFP has
prepared this additional submission to further elucidate and elaborate on its
previous submission on this matter.

Introduction
1 Block I deals with "Democracy' and the 'Character of the State'.  It is

accepted that the report should encompass only issues within these
headings which are not addressed in later Blocks, and in this respect
the Report will have to be far more narrowly focussed U= it is at
present, and many items should be deleted.

2. However, in dealing with Democracy and Character of the State we
must be take into account all relevant details which contribute to define
and identify issues.  Once properly considered every point addressed in
the quite short IFP submission for Block is fundaThentally germane to
the identification of the most essential eleThents of a of 'democracy' and
of the 'Character of a State'.  We believe that the WP submission
represents the minimum required amount of details to ensure that
discussion is not about generalities without specific or recognizable
significance'.

In its previous submission the IFP has argued that the Report contains
'Theaningless generalities'.  This statement is to be assessed against the
contents of the applicable Constitutional Principles.  The IFP is not able to
identify relevant constitutional significance in the Report on and above that
which is already contained in the Constitutional Principles.
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3. Possible overlaps with other Blocks within this or within other Theme
Committees should not preclude the Report on Democracy and
Character of the State to contain all the details which are necessary to
given an appreciable degree of constitutional significance to its
statements,

4.       The fact that the IFP made its submission under protest should be Mentioned in

the Report,

Non Contentious POINTS
A The statement that "the constitution shall be the supreThe law of the

land.  It shall be binding on all organs of state al all level of
government", is surely not contentious as far as the IFP is concerned.
However, by itself considered and without the necessary  qualification
and related issues this statement is not acceptable to the IFP.  We
believe that the report shall also Mention the following characterising
details, as contentious or non contentious as the case might W.

1. The Constitution in its entirety ~ be the supreThe law of the land.
therefore, the Constitution ~ be FULLY and entirely justiciable by
Theans of a Constitutional Court, and shall be the paraTheter for
the validity and legality of the legislation of ParliaThent.

2. The constitution shall bind not only all organs of the Republic but
shall also apply to all legal relations.

3. In relation to their respective areas of constitutionally recognised
autonomy, the Constitution shall be impleThented not by the
national government but rather by the Provinces, and by social
and cultural formations, or by individuals, respectively.  For
instance, the constitutional right to health entrenched in the
national constitution shall be impleThented exclusively by the
provincial legislation and administrative action.



B. The following necessary qualification to Point 'B' could make this
principle a contentious one, and without this qualification the principle
could not be agreed to by IFP:

2
Please, note that this heading should read Non  - contentious issues
, rather than “points”".  'Re Theme Committee's task is to identify and define
issues not to make points.

3

However, it must be noted that the original wording of this point
read: supreThe law of the land and the standard against which all legislative,
executive and judicial action shall be Theasured'.  To the extent that there is a
difference between these two wordings it would be for the purpose of
undermining the notion of a 'rigid' constitution, of a constitutional state and of a
Constitutional Court.  Once again, since the Report does not give the required
'details' on this issue it is not possible to determine what the wording Theans
and to challenge the intentions of those who might be working to undermine
constitutional guarantees.

4

We must be careful not to fall into the trap on omitting relevant
and n dIthe because they are contentious or because they have not be
addressed by all parties.  The Report must Mention the details of contentious
issues and as indicated in our previous submission it would be illegitimate to
reduce the Report to a There minimum common denominator.
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The principle of political representation of government and regular elections should
be
constitutionally c       entrenched with respect to national. provincial and -primary-
local governments (excluding local government substructures, including traditional
communities.)



2. The impleThentation of Ithe principle with respect to provincial and local
government be within the exclusive competence of the Provinces.

3. The electoral system is a fundaThental eleThent characterizing the form of
government and the " of democracy.  Therefore the constitution ~d set out
the general principles of the mood electoral system, leaving to the law the
task of impleThenting such principles, so as to leave sufficient flexibility
for future developThents. Ithe provincial electoral systems should be within
the exclusive competence of provincial constitutions.

c lie following necessary qualifications to Point 'C' could make this principle a
contentious one, and without these qualifications the principle could not be
agreed to by  IFP:
3. In relation to their respective areas of constitutionally recognised

autonomy, the Constitution ~ be impleThented not by the national
government but rather by the Provinces, and by social and cultural
formations, or by individuals, respectively.  For instance, the constitutional
right to health entrenched in the national constitution shall be impleThented
exclusively by the provincial legislation and administrative action.

D The following necessary qualifications to Point 'D' could make this principle a
contentious one, and without this qualification the principle could not be agreed
to by IFP: ~WHAT TYPE OF DEMOCRACY:
I The principle of participatory and/or direct democracy should be

constitutionally entrenched in addition to the principle of representative
democracy [see infra].

2. The principle of the autonomy of individuals as well as of economic,
social, political and cultural formations should also be entrenched with
respect to all activities for which any level of government does not have a
compelling justification of public or national interest to regulate, control
or directly exercise.

Inter alia, the foregoing principle recognizes the autonomy of churches,
political parties, professional associations, chambers of comTherce,
universities, arts and culture organisations, family structures, traditional
communities, economic enterprises, civics, private contractual autonomy in
economic and personal matters, et cetera.



3. The principles of (a) transparency, (b) political accountability and (c) civil
accountability of governmental strictures shall be constitutionally
entrenched.

PARTICIPATORY DEMOCRACY:
1. The constitution shall entrench the notion of participation of affected

public and private interests in the formative process of an administrative
action or regulation.

2. The constitution shall entrench the notion of participation of affected
public and private interests in the legislative process.

3. Provision shall be made for referenda at all levels of government to be

held at the request

[This principle relates to what the constitution should require.  The law may

extend

proportional representation to substructure.

6
The details of the IFP proposals on suffrage, proportionality and electoral

systems will be tabled in the IFP submission for the as 7th Report, per approved work
program. ]
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of a reasonably sIthe number of dissatisfied citizens.
4. Provision shall be made for the recognition of the nIthe to petition any

government future.

TRANSPARENT AND ACCOUNTABLE DEMOCRACY
1. Ithe right of access to all government information and private data banks

information shall be recognised in the constitution, with customary
qualifications and exclusions, subject to judicial review.

2. The notion of administrative justice and judicial reviewability of all
administrative actions shall be constitutionally entrenched.

3 . Public officials shall be personally responsible for gross negligence and
malice.



4. War shall be prohibited as a Theans to solve international controversies
and ~ only be allowed to defend the State's sovereignty over its territory.

E . This item should not be Mentioned in this Block.  If this item is to be
Mentioned in this Block, the IFP would want to add the following qualification
which is set out previous IFP submission to this Theme Committee as well as
in the IFP Preliminary submission to the Constitutional Assembly:

The establishThent of a common citizenship should not hindered the
establishThent of provincial citizenship with respect to the functions of
the Provinces, which will be limited by the customary constitutional
provisions prohibiting restrictions of inter-provincial comTherce and the
free circulation of goods, people, labor and services.  Citizen should
always be recognized on the basis of jus soli and often on the basis of
ius sands.  Naturalization on the basis of ius sanguinis  should be a right.

F 'Elections shall proceed on the basis of proportional representation.' This is
contentious issue.  Since we are bound by the relevant Constitutional Principle,
only that wording should be used, which could be pleonastic'.  Moreover this
item is to be considered under a later block and could therefore be deleted
from the Block 1 Report.  Alternately, the IFP has made following necessary
qualification which could make this principle a contentious
one, and without which the IFP could not agree to it.
1. The principle of political representation of government and regular

elections should be constitutionally entrenched with respect to national,
provincial and 'primary' local governments (excluding local government
substructures, including traditional communities)&.

2. Ithe impleThentation of this principle with ~t to provincial and local
government "I be within the exclusive competence of the Provinces.

3. The electoral system is a          fundaThental eleThent characterizing the
form of government and type " of democracy. Therefore the constitution
should set out the general principles of the national electoral system,
leaving to the law the task of impleThenting such principles,

7



In the latest version in the Report the wording: "possibly based on
regional or local constituencies" was added.  Given its generality and lack of detail it
is hard to tell how this qualification affects the principal statement.

a

This principle relates to what the constitution should require.  The law
may extend proportional representation to substructure.
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so as to leave sufficient flexibility for future developThents

The provincial
electoral systems should be within the exclusive competence of
provincial constitutions.

G "South Africa shall be a sovereign, independent and undivided state." This is
contentious issue.  The IFP strongly and firmly rejects the notion of an
'undivided state".  Specifically, the IFP objects to point II-G of the report
which indicates that there is agreeThent on the statement that South Africa
shall be an undivided state.  The IFP believes that Provinces shall not be part
of the strictU sensu “state” but should rather be an autonomous entities
organized under the constitution and independent from the State.

The fact that this language will prevent the establishThent of a federation of
states of the Ithe constantly proposed by the IFP is confirThed by point "A"
which clarifies that "all" levels of government are "organs" of the state.  Simply
put the IFP agrees that provinces are 'part of the Republic' but rejects the
notion that they are 'organs of the State.  The IFP believes that both the State
and the Provinces shall exists as autonomous entities under the national
constitution and as part of the saThe "Republic".

Against the technical Theaning and necessary implications of the expression
'organs of the state' the disclaiTher set out at the end of the Report is of little or
no avail and would result in the usual clumsy argumentation that it could be
conceivable to have a 'federal system" or a system 'with federal eleThents' in
which provinces are organs of the state.



H & J The following necessary qualifications to Point "H" and "J" could make
these principles contentious items, and without these qualifications
the principles have no specific value once compared with what is
already contained in the Constitutional Principles and could not be
agreed to by IFP:

1.      There shall separation of powers between national and provincial levels
of government.
2. Provinces shall be the primary government of the people and shall be

entitled to exercise any type of power and function which can adequately
and properly be exercised at provincial level.

3. only the powers of the national government ought to be listed in the
constitution, while an other powers should be left to the Provinces.

4. Provinces shall have full judicial powers in all matters of their
competence.

5. National government ~ have no overrides and, as a rule, Provinces shall
have exclusive powers.  Both the national and the provincial levels of
government shall enjoy exclusive powers.  Relations between the two
levels of government ~ be regulated by checks and balances, intended as
a predetermined act of mutual interferences among the powers of each
level of government. also based on the extension by relevancy or
implication of the exclusive powers of the national level of government
into the areas of competence of the Provinces. as in theory is the case in
Ithe U.S. system (i.e.: interstate comTherce). in specific areas- of
provincial competence, the techniques of national fraThework legislation

9       The details of the IFP proposals on suffrage, proportionality and electoral
systems
will be tabled in the IFP submission for the as 7th Report, per approved work
program.

23

regulating exclusive provincial powers could also be used in
matter which requires

concurrence between the national and provincial levels of
government, provided just national legislation  to  be so detail to



actually regulate. or exercise the  actual function in the matter
concerned.

6. There shall be separation of powers between all levels of
government and civil society.

7. Individuals as well as social, cultural, political and

economic formations shall be recognized and guaranteed a sphere

of protected constitutional autonomy defined by the interests

which they are capable of self-regulating and  administering and

in respect of which no government has a compelling n of public

interest to intervene.

Contentious issues
This section of the Report is totally inadequate because it fails to address the
'details' of the contention as required by the Constitutional Assembly's
Resolution of October 31, 1994.  In our view, the fact that "details" are to be
listed m~ the drafters of the report to itemize the areas of contention so as to
make it clear to the Constitutional Committee precisely how the political
parties and other submissions disagree.  If the Report Therely note that there is
disagreeThent. it would makes a mockery of the Constitutional Assembly
Resolution and the Briefing Document to Theme Committees and would not
prepare any future debate and negotiation in the Constitutional Committee and
in the Constitutional Assembly.

The IFP believes that each party's position under each contentious issue should
be detailed so as to capture, for the benefit of the Constitutional Committee
and the Constitutional Assembly. the nuances of contending positions.

Obviously, any of the many qualifications and necessary characterizations of
the points which have been listed above as non-contentious issues could
becoThe 'contentious issues in themselves', and could be listed among the
contentious points.

Among the contentious issues which have not listed is the debate of the 'Type
of State' which was introduced by the PAC.  In this respect the essential and
relevant details of the " position are as follows:



1.     South Africa should be a social but not a socialist state.

2. Private property arbd free-market enterprise ~ be protected and
the direct interference of government in ecowrnic matters shall be
severely limited".

3. The constitution  should contain all recognised socioeconomic
rights along with constitution imperatives which mandate the
legislature to operate to remove social injustice, and promote the
social growth of all South Africans.

General Considerations

The preceding part of this document points out deficiencies in the Report

which relate to the IFP

10
The detailed aspects of this principles will be set out in the third

Report to this Theme Committee relating to the Economic Constitution, as per
approved work program.
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only.  However similar deficiencies could be noted with respect to the positions
adopted by other parties in their respective submission.  The analysis of these
deficiencies may suggest Ithe following considerations which have a general value
with ~t to how Reports ought to drafted.  In the end it might be necessary to admit
that the Report must be more analytical and comprehensive than the parties' own
submission to be adequately preparatory of the next stages of debate and negotiation.

1. The Report appears to be an attempt to reconcile the divergent proposals of the
political parties.  This is objectionable because such reconciliation or
harmonization of various
proposals presupposes prior negotiation which did not take place since Theme
Committee's are not negotiating fora (CA Resolutions, 31110194).

2. The Report as it stands has sifted and left out almost all the important points
which the IFP submission made about the federal features and the notion of
pluralism which it wants to see embodied in the constitution.



3 . The Report contains only broad general statements which are open to
interpretation, and the formulation of the points gives rise to ambiguity.  A
Report should define issues and its language should not be open to any
possible interpretation, which may happen when it is opened to use language
which can be and Thean everything to everybody concerned

4. The Report should contain all the original points of the parties indicating the
features of the state and those of democracy.  Where there are similarities these
should be indicated without altering the original text of such points.

· 'The introduction to the Report should clearly indicate what the eleThents of
the report are so as to ensure that the original submission of the IFP which the
IFP wants included in the Report should not appear as a There annexure of the
Report, it should be a constitutive eleThent of the report of the Theme
Committee.

6 'The Report should leave out points which do not belong to Block 1 such as
point I which discusses separation between State and Religion.

7. The following points should be added to the Report:

7.2 ImpleThentation of the constitution by legislative and executive action of
Provinces and civil society in relation to their respective areas of
constitutionally recognized autonomy.

7.3. Determination of the Form of State on the basis of the following
issues/questions:
(a) will Provinces have residual powers. which are those powers of

ParliaThent which are wt imThediately and necessarily reflected in a
governmental line function?

(b) as a matter of principle, will all the powers and functions of government
be assigned to
and only those powers which camot be adequately and/or properly
exercised at
provincial level be devolved to the national level of government on the
basis of the
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principle of subsidiarity/residuality,9
(c)      will provinces be provided with an area of entrenched
constitutional autonomy whichthe central government may not destroy
or change at its own will (Indestructible Provinces in an indestructible
Union]

(d) will Provinces have final decision-making power in the area of their
constitutionally recognised autonomy, or will the central government
have the power to overrule them or otherwise subjugate the provincial
policy making?

(c) subject to the need for equalisation grants, will Provinces have sufficient
financial and fiscal" autonomy to support their functions and powers
without depending on the discretion and control of the central
government?

(f) will Provinces have the power to participate as Provin= in the legislative
decision-Ithe process and possibly with respect to soThe executive
functions of the central government?

(g) will the constitutional system allow for asymThetry to enable each
Province to use at its own option less powers and functions than the total
amount of provincial autonomy allowed under the Constitution?

7.4. Form of State also intended as pluralism based on a separation of powers
between all levels of government and civil society.  The principle of autonomy
of individuals as well as economic, social, political and cultural formations
shall also be entrenched.

7.5. Application of the constitution to relation other than those between organ of
the state and citizens

7.6 The principle of participatory and/or direct democracy, and techniques of
entrenched thereof.  The constitution shall entrench the notion of participation
of affected public and private interests in the formative process of an
administrative action or regulation.  The constitution shall also entrench the
notion of participation of affected public and private interests in the legislative
process.



7.7 To the extant that the Report sees that soThe parties are not addressing all the
issues which are eTherging the Report should also promote and guide further
discussion.  The Report could table for future consideration and parties'
submission of other items/issues which are eTherging as relevant eleThents of
the overall characterization of the future state and

of democracy.  For instance since September, the IFP has tabled the
following issues:

provision for referenda at all levels of goverwnent to be held at the
request of a reasonably small number of dissatisfied citizens.

the right to petition any government structure

the right of access to all government information as well as to private
data banks with customary qualifications and exclusions, subject to judicial
review.

entrenchment of the notion of administrative justice and judicial

reviewability of
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principle of subsidiarity/residuality.
(c)      will Provinces           be provided with an area of entrenched
constitutional autonomy which

the central government              may not destroy or change at its own
will.
[indestructible provinces in an indestructible Union]

(d) will Provinces have final decision-making power in the area of their
constitutionally recognised autonomy, or will the central government
have the power to overrule them or otherwise subjugate the provincial
policy making?

(c) subject to the need for equalisation grants, will Provinces have sufficient
financial and fiscal autonomy to support their functions and powers
without depending on the discretion and control of the central
government?



(f) will provinces have the power to participate as Provin= in the legislative
decision-making process and possibly with respect to soThe executive
functions of the central goverThent?

(g) win the constitutional system allow for asymmetry to enable each
Province to use at its own opuon less powers and functions than the total
amount of provincial autonomy allowed under the Constitution?

7.4. Form of State also intended as pluralism based on a separation of powers
between all levels of government and civil society.  The principle of autonomy
of individuals as well as economic, social, political and cultural formations
shall also be entrenched.

7.5. Application of the constitution to relation other than those between organ of
the state and citizens

7.6 The principle of participatory and/or direct democracy, and techniques of
entrenched thereof.  'The constitution shall entrench the notion of participation
of affected public and private interests in the formative process of an
administrative action or regulation.  The constitution shall also entrench the
notion of participation of affected public and private interests in the legislative
process.

7.7 To the extant that the Report sees that soThe parties are not addressing all the
issues ‹ðj
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Inkatha Freedom Party

PRELIMINARY OBSERVATIONS
ON BLOCK ONE REPORTS

TABLED WITH THE CONSTITUTIONAL COMMITTEE
FEBRUARY 13,1995

Conclusion

I      All Reports should be sent back to their respective Theme Committees to:
a. flesh out all relevant issues,
b. list all details of contentious and non-contentious issues,
c. take into account public inputs and civil society's submissions,
d. take into account criticisms and suggestions expressed in the

Constitutional Committee.

2. The Constitutional Committee must clarify the purpose of debating the
Reports and the subsequent steps in the constitution drafting process.

3 . The issue of the relevance of international mediation with respect to the
constitution-making process is to be solved.

Rejecting the Reports

This document has the purpose of supplementing the IFP presentation with respect to
the documentation tabled for the February 13, 1995 meeting of the Constitutional
Committee.  The relevant documentation, received at 4:00 p.m. of Friday February
10, 1995, raises a variety of very important issues which would be difficult to discuss
in the short time allocated to the Constitutional Committee meeting.  By submitting
this documentation for the record, the IFP will be able to reduce the length of its
presentation during the meeting.

The Constitutional Committee has received a number of Reports from the Theme
Committees.  It was intended that parties could caucus before the Constitutional
Committee debate, but no time for this purpose was allowed in the schedule.



The IFP rejects all the Reports before the Constitutional Committee and requests that
all Reports be returned to the respective Theme Committees for further analysis and
elaboration.  Specifically, the Constitutional Committee must request that the Theme
Committees abide by the terms of the October 31, 1994 Resolution of the
Constitutional Assembly and that the Reports fully discuss and
report on all details of contentious  issues and all details of non-contentious issues.

At the outset it must be stressed that the Constitutional Committee has the
prerogative to analyze de novo any submission it receives from any of the Theme
Committees, and that no member of the Constitutional Committee is deemed to have
accepted a Theme Committees Report merely because the members of his/her party
on the specific Theme Committee agreed on, or did not raise an objection to the
wording of the Report.

The reasons for the IFP's rejection of the Reports relate to the specific characteristics
and contents of each of the Reports and will be discussed in detail below.  However,
as a general consideration' it may be noted that Reports are the result of over six
months of framework discussions in each Theme Committee and are meant to tackle
the most important framework issues within the scope of each Theme Committee,
which issues have been assigned to all Blocks I in the work-program.

These Reports are making a mockery of our task of drafting a new Constitution.
Before elections the IFP opposed the notion of a Constitutional Assembly, but we
have taken our constitution-making task very seriously.  In reading these Reports we
have the impression that we came to Cape Town not to debate the details of
fundamental constitutional issues but rather to play marbles.

The Reports are supposed to contain details of issues.  An analysis of the Reports
shows that no constitutional issues has been identified in its characterizing elements
and no detail is given about what can easily be found in party's positions.  Not only
do the Reports contain no "details", but from a constitutional viewpoint they contain
no "issues" as well.  Moreover, the Reports are built on the basis of statements which
are so vague as to have little or no constitutional significance and it is hard to tell
what each Report is suggesting.  No detail of contentious or non-contentious issue
provided.

In some cases, such as Theme Committee No. 1, the Report merely restates the
normative value of the applicable Constitutional Principles, without adding anything
and totally ignoring the details of parties' and civil society submissions.  This Theme



Committee No. I Report should be the most important and therefore its flaws should
be analyzed as a test case of what is going on in the Theme Committees.  In fact, the
IFP has submitted to Theme Committee No. I over 50 single-spaced pages of detailed
constitutional issues, analysis and proposals, all of which were germane to Block 1

Report, and yet the Report turned out to be less than two double-spaced pages.  The
same applies to the other Theme Committees.

Furthermore, each Theme Committee has avoided the preliminary issue of the
Form of State which necessarily underlines any intelligent discussion of any
Report for Block 1. Theme Committee 5 went as far as to eliminate from its
work program the specific indication of the agenda item related to "Single or
Split Judiciary?".  At the World Trade Centre we witnessed Reports which
also refused to address the issue of the Form of State, so that federalism could
be excluded by default.  The same process seems to be replicated here, and the
reading-of the Report suggests, without stating it, that the establishment of
South Africa as a federation of states is excluded.

Our country deserves to witness a full scale and open debate on the issue of
federalism, at least once in the long history of constitutional negotiations.  This
debate has never taken place and can no longer be delayed.

Finally, the IFP objects to the fact that the Reports took no account of, and
failed to report on the inputs received from civil society.  If this attitude were
to continue, it would be useless to continue the public participation program.
What is the point of soliciting inputs if we ignore them?

Life in the Black Hole

On February 10, 1995 the Management Committee approved the Secretariat
proposal on the drafting of the constitution.  On January 30, 1995 the same
document was tabled in the Constitutional Committee and was rejected with
specific instruction that the Secretariat substantially rethinks and amends its
proposal.  The Secretariat made no amendment to its proposal and tabled it
again with the Management Committee where it was approved notwithstanding
IFP objections.



Enclosed herewith as Attachment A  page 7 is a document tabled by the IFP in
the Management Committee which objects to the structure of the constitution-
making process showing that there is a "black hole" in the proposals tabled by
the Secretariat.  The attached document showed that all relevant decisions will
be made in the "black hole".  Unfortunately, no one seems to know or be
willing to tell us how and when the real decision-making in the black-hole shall
take place..

We are now operating in the "black hole" for we have received the Reports
from the Theme Committees and we are in the process of debating them.  But
what is the purpose of our debate?

From the document approved by the Management Committee, we know that as
soon as we reach a “political agreement", some constitutional text will be
drafted.  We also know that only the

Constitutional Assembly may direct the constitution drafting, and that text
drafting shall be a pure "technical activity" to be conducted in full adherence to
instructions from the Constitutional Assembly.  However, how do we go from
the Reports before the Constitutional Committee to an instruction of the
Constitutional Assembly so detailed that a lawyer may translate such an
instruction into constitutional text with a "purely technical exercise"?  What
happens after our debate?  Who decides and what are the rules governing such
decision making?  Where is the answer to be found and who has the power to
declare to us what the right answer is?

International Mediation

All Reports fail to advise the Constitutional Committee that the IFP made all
its submissions to each Theme Committee under protest, indicating that each
Theme Committee and the Constitutional Committees should not consider or
debate the matters contained in the Reports until international mediation has
taken place.  As a point of information, enclosed herewith as Attachment B,
page IQ is a document which relates to the status of international mediation in
terms of the Agreement for Peace and Reconciliation and which addresses
many of the questions raised by members of the Constitutional Committee
during previous debates, and was tabled with the "3Ms task group" appointed
by Cabinet.



Theme Committee No. 1 Report

Theme Committee No. I Report is the most distressing example of failures and
flaws which can also be found to a greater or lesser extent in all other Reports.
For this reason the IFP has specifically objected to this Report.  The IFP
written objection is enclosed herewith as Attachment C, page 16.  In order to
provide greater clarity of the shortcomings of this Report the IFP has drafted a
schematic analysis of its flaws as they relate to the IFP's submissions only and
to issues raised during the work of the Committee.  This document is enclosed
herewith as Attachment D, page 19.  Clearly if other parties were to cross-
reference the Report to the contents of their respective submissions they would
also be likely to find that the Report does not contain details of their positions.

It can also be noted that the specific wording of point G, which is fully
discussed in Attachment-D. closely reflects the wording Codesa's Declaration
of Intents which the IFP could not accept, as well as the wording of the June
15, 1993 Resolution of the Multi-party Negotiating Council which drove the
IFP out of the World Trade Centre.

Theme Committee No. 2 Report

In order to provide greater clarity on the shortcomings of this Report the IFP
has drafted how the Report should have read so as to accommodate the details
of the IFP submissions and the discussions held in the Theme Committee.  This
document is enclosed herewith as Attachment E @, page 28.  Clearly if other
parties were to cross-reference the Report to the contents of their respective
submissions they would also be likely to find that the Report does not contain
details of their positions, and Attachment E would need to be extended and
supplemented accordingly,

It can be noted that little in this Report can be identified which has

constitution

al
 significance on and 4 above what is already contained in the Constitutional
Principles, with the exeption of points 2.2. 1. and 2.4.2 Point 2.2.1 seems to



register agreement on the parliamentary rather than the executive form of
government.  However, since the Report fails to give the required "details' of
this ostensibly non-contentious issue, one wonders if the expression
"parliamentary form of government" is used in its technical meaning or rather
on its generic meaning.  In fact, the parties' submissions seem to be quite
divided on the issue of executive versus parliamentary form of govennent.

This issue is one of the cornerstone issues within the scope of work of Theme
Committee No. 2 and yet the Report givesno guidance on the aspects and
elements of this issue.  The other cornerstone issue is the question of mono-
cameral versus bicameral system, which is not even mentioned in the Report,
even if it was extensively discussed in parties'submission.  It is logically
impossible to make submissions and write Reports for any the subsequent
Blocks of Theme Committee No. 2 if these two issues have not been fully and
satisfactorily dealt with.

The IFP is quite uncertain on the meaning of point 2.2.3 which states that
"Parliament shall have the Supreme power to make laws".  The IFP firmly
rejects this wording to the exert that it can be considered a mitigation of the
principle set out in point 2.4.2 which states that the Constitutional Court shall
have the power to nullify Acts of Parliament in conflict with the constitution,
and to the extent that this wording may undermine the full implications of a
"rigid" constitution and of a “constitutional state" in which the constitution and
not Parliament is sovereign and supreme.

Theme Committee No. 4 Report

In order to provide greater clarity on the shortcomings of this Report the IFP
has redrafted the Report respecting the format of its third draft, so as to show
how the Report should have been written to accommodate the details of the
IFP's submissions and the discussions held in the Theme Committee.  This
document is enclosed herewith as Attachment F & ]page 37.  Clearly if other
parties were to cross-reference the Report to the contents of their respective
submissions they would also be likely to find that the Report does not contain
the details of their positions, and therefore Attachment F_ would need to be
extended and supplemented accordingly.



Moreover, the IFP objects to point 1. 1. I of the Report which grossly misstates
the meaning of the interim Constitution in saying that "Chapter 3 primarily
refers to the rights of natural persons. [...] therefore [ the [Bill of Rights should]
exclude juristic persons" (compare with section 7 (3) of the constitution and
related recent jurisdictional applications).  For the record it can be mentioned
that the IFP has made the submission mentioned in section 2.1.2.

-Re IFP objects to section 7. 1.1 of the Report which defers the issue of
whether the Bill of Rights should apply to juristic persons to a legal opinion to
be rendered by the Technical Committee. for this is an eminently political
issue.

Crime Committee No. 5 Report

The IFP objects and rejects the new work program of this Theme Committee
which has been redrafted to sideline the crucial and preliminary issue of
whether South Africa should have a single or a split judiciary, which issue
relates to the Form of State question.  Against this disguised and subterfuge-
like decision, the Theme Committee has proceeded to take evidence which is
consistent only with the notion of a single judiciary.  For instance if the
judiciary where to be split along the same functional lines of legislative and
executive functions, as the IFP proposes, all matters related to magistrate and
small claim courts would fall within the competence of provincial judiciaries,
and would be regulated exclusively by provincial constitutions and legislation,
and not by the national constitution.

The IFP further objects to the fact that the composition, powers and functions
of the Constitutional Court no longer represents a separate Report in any of the
Blocks of this 'Theme Committee.  In the original work program the
Constitutional Court was the object of Report 3 of Block 2. Looking at what is
happening in other Theme Committee the IFP fears that this change is
motivated by the desire to question whether we should have a rigid constitution
and a constitutional state in which parliament is not the supreme law-maker.  In
Theme Committees Nos.  I and 2 the ANC has advanced the idea that
parlianent should be the supreme law maker.



Attachments:
Page 7 - Annexure A
Page I 0 - Annexure B
Page 16 - Annexure C
Page 19 - Annexure D
Page 28 - Annexure E
Page 37 - Annexure F



African National Congress
Fairways /  Parkwood Branch

Our branch herewith wish to forward three proposals for the kind consideration of The
Constitutional Assembly and the possibility of the inclusion in our New Constitution of South
Africa.

1. That a citizen of South Africa shall only have a right to hold one citizenship of South Africa,
and that under no circumstances whatsoever be allowed to hold citizenship of another country
simultaneously.

2. That the Board of Directors of any company operating in South Africa shall consist of at least
two-thirds of South African citizens.

The motivation for the above is as follows

a) The profits generated by corporate executives / directors would then subsequently
remain in South Africa.

b) The South African citizens would be economically empowered, will also develop
management skills to run corporations and facilitate the training of young South African
Executives.

c) This would discourage short-term migrant executives which have no interest in South
Africa, as well as white collar crime.

d) This would encourage a more patriotic executive whose approach would be more in-line
with our RDP programme and future development.

e) Management skills will be retained in South Africa which will assist in transferring skills
to up-coming executives.

3. That the freedom of association under Fundamental Rights should ensure that private or
exclusive clubs can not be formed with the view of controlling membership so as to prevent
others from joining and / or associating.

E.S.Miller  (Secretary)





INKATHA FREEDOM PARTY

THEME COMMITTEE No. 4
SUBMISSION FOR BLOCK No. 2
ON
HUMAN DIGNITY
RIGHT TO LIFE
PRIVACY

HUMAN DIGNITY

The notion of human dignity should be entrenched in the constitution as:

(a) a fundamental parameter against which the actual protection of human rights is to be 
assessed;

(b) a qualification of the constitutionally mandated social goals of the state;
(c) a recognition of the individual nature of human rights protection and of the preeminence
of the individual over society;
(d) a broadening of the scope of human rights protection to encompass the consideration of 

personal aspects of human experience (the bridge between law and pietas)

Dignity is a philosophical concept.  In order to be accommodated within a constitution it must
be qualified as "social dignity" so as to transform it into a social concept which can be taken
into account in the process of constitutional adjudication as an interpretative parameter (i.e. the
“perception of the relevant segment of our society at this juncture of its development”).

In a constitution the most relevant aspect of social dignity is related to the determination of tests
and parameters employed in the structuring of the "substantive equality" clause.  Reference is
made to our submission on Equality in which we have proposed that social dignity be a
parameter of equality (i.e. equal social dignity ... irrespective of social status).

Social dignity may also be mentioned in the Preamble.  Reference is made to the text of the IFP
proposed preamble previously submitted which even if it does not contain the world "dignity" it
subsumes that notion within other relevant constitutional notions employed therein.

Social dignity may also be mentioned in the sections on "Inherent Rights and Obligations" and
"State Obligations".  Reference is made to the text of the IFP proposal with respect to these
two sections which were previously submitted and which even if they do not contain the world
'dignity" they subsume that notion within other relevant constitutional notions employed therein.

Social dignity is relevant with respect to the right to "Privacy" (see infra) which ought to be
characterised also as "personal dignity".

Dignity is also relevant with respect to family rights in which "both spouses shall have equal
rights, obligations and dignity".  With respect to family relations, the “dignity” aspect covers
important constitionally sensitive aspects which are not catered for merely in terms of "rights
and obligations".



PRIVACY

'Everyone shall have the right to the protection of privacy, of his or her personal life, of his or
her domicile, and to protection of his or her personal dignity and reputation".

1. Please note in addition to the broad notion of "privacy" this text identifies four specific
sensitive areas of constitutional protection.

1.1 "Personal life" relates to the IFP proposed notion of an area of constitutionally protected
autonomy for individuals, and social, cultural and economic formations defined by the
interests that people acting alone or with others may regulate and administer by
themselves and in respect to which government does not have a compelling public need
to intervene.  In simpler words, an area in which the individual is King!

1.2 "Domicile" is preferable to "residence" as it indicates the place where a person conducts
his/her private life.

1.3 The constitutional entrenchment of the notion of "reputation" is fundamental and ties
with matters to be discussed in further blocks related to freedom of the media.

1.4. Personal Dignity" is to be protected in all cases. even outside one's own "domicile" or
"personal life", for instance in the job place.

“All private communications and all aspects of private life shall be protected”.

“Search and seizure may be allowed only on the basis of a warrant issued on the basis of
corroborated allegations. and in the cases and with the guarantees established by the
law.  Personal search shall be allowed as an incident to a legitimate arrest and
detention”.

The "search and seizure" clause could be part of the "privacy" clause rather than the
"liberty" clause since it is more a limitation of the right to privacy than of the freedom
from unwarranted arrest.

"Anyone has the right to access the information collected on him or her by the
Government or by private data or information banks."

This provision can be found in several modem constitutions (see 1978 Constitution of
Spain or the US 1974 Privacy Act) and reflect a fundamental need in a society in which
the life of people are increasingly controlled by information management and
distribution.

1.5 Aspects related to intelligence and security services have been dealt with in Theme
Committee No. 6.4. This Theme Committee should propose the text of the right to
privacy, and if any exceptions are carved to accommodate intelligence and security
services such proposals would come from Theme committee No. 6.4 and would operate
and be assessed against the right to privacy as developed in this Theme Committee.  At
this juncture, we see no need to carve very dangerous exceptions in a very sensitive area
such as privacy.



1.6 In the work schedule no provision has been made for Family Rights and the Freedom of
Procreative Choice which the IFP requested to be tabled on our agenda.  Since these
two fundamental rights are related to the right to Privacy, we are now submitting our
proposals.  Incidentally, the IFP rejects the placement in the work schedule of the issue
of abortion under the item "Right to Life" which is quite outcome-manipulative.

Family rights

Individuals have the right to join in marriage in accordance with the rituals and with assumption
of the obligations and privileges of their choice.

However, spouses shall have equal rights, obligations and dignity.

Both parents shall share responsibility for the upbringing, formation and education of the
children even if born outside wedlock.

The law shall ensure that comparable rights and social protection shall be extended to children
born outside wedlock as them, shall be recognised to children born in wedlock.

Both parents have the right and the duty to exercise joint custody of the children unless a court
otherwise decides in the interest of the children and on the basis of the specific circumstances of
the case.

Both parents have the right and the duty to choose an acceptable formation and education for
their children.

Procreative Freedom

All people who so desire shall enjoy  freedom of procreative choice, including the right to
receive sexual education, to use contraception and terminate unwanted pregnancy when safe.

Anyone who finds these practices objectionable shall have the right to protect his or her own
sphere of interests from any of these practices and from the exposure thereto.

As a note on our position on procreative freedom the following should be noted:
a. The constitution should reflect the fact that the best way of preventing abortions is 

sexual education and contraception, so that abortion is a last resort.
b. No woman would seek to have an abortion if she can avoid it.
c. The choice is not between having or not having abortions in our country, but it rather is 

between having legal or illegal abortions.
d. Abortion is a highly emotive issue and like most other organisations the IFP is deeply

divided about it.  This issue is not reconcilable because what is a fundamental right to
some is a fundamental crime for others.  For those who believe in pluralism and freedom
the only solution is to allow each group to live by its own code of conduct and morality,
without anyone being allowed to impose his/her views on others.  No one should be
forced or even pressurised to have or administer an abortion, and for this reason the
second part of our proposal would prohibit the advertising [procurement] of abortions



or even recommending it during medical consultations, also allowing doctors to refuse
to administer one.  However, our proposal also allow abortions for those who consider
it a fundamental right.

e. In almost all countries of Western democracy abortion is considered a fundamental right
and those who hold this belief consider it to be a form of social violence in the extreme
to turn a right into a crime.

f. Technically, there are no middle ground solutions regarding the imposition of any
common rule or standard. for abortion may not be half fundamental right and/or half a
fundamental crime at the same time.  The only possible solution is a personal solution to
be found in the freedom and in the conscience of any woman concerned.

RIGHT TO LIFE
1. The Republic shall acknowledge and recognise that all individuals have the natural right

to life, liberty and the pursuit of happiness. and to the enjoyment of the rewards of their
own industry as inherent rights

2. The physical and psychological integrity. of an individual shall be inviolable.

3. No one shall be authorised to inflict any type of violence on another individual or to take
a life.

4. Capital punishment and any form of physical or psychological torture and punishment
shall not be allowed.

5. No one shall be submitted to unusual or cruel punishment and all punishments shall aim
at the personal and social rehabilitation of the person.

6. During imprisonment juvenile delinquents shall be kept separate from other delinquents
and so shall men from women.

7. Failure by a public official to report any and all instances of physical or psychological
violence on a person deprived of his or her liberty shall be a criminal offence.

8. The IFP position on capital punishment is fully detailed and motivated in the enclosed
document.

9. The issue of euthanasia should be determined by means of constitutional interpretation
or legislation, since in this rapidly changing subject matter there are no clear cut
situations or principles which we can confidently propose.



Inkatha Freedom Party
THEME COMMITTEE No. 1

BLOCK No. 2
SUBMISSION ON EQUALITY

AND 'ONE, SOVEREIGN STATE”

PART 1
"ONE SOVEREIGN STATE"

SOVEREIGNTY

1. Constitutional Principle I requires that the constitution establishes
a "one sovereign state".

2. Constitutional Principle I does not require that the state have the
monopoly of sovereignty nor does it require that the attributes of
sovereignty be ascribed exclusively to the state.  In fact in modem
constitutionalism the "state" is not sovereign, but rather it is the
"people" who are the bearers of sovereignty.

3. The people are sovereign and they exercise their sovereignty through
and/or by means of the state.  The notion that the state, and not the
people, is sovereign conflicts with any known principle of modem
constitutionalism as well as with all the other Constitutional Principles of
Schedule 4. For this reason we must accept that Constitutional Principle
I contains a fundamental and incurable incongruity which forces us to
isolate and disregard the normative value of the expression "sovereign
state" as impossible, unacceptable and meaningless when compared to
the other Constitutional Principles.

4. The notion of a "sovereign state" is to be disregarded.  The sovereignty
must be ascribed to the People who are to exercise it in terms of the
Constitution.  This means that the sovereignty of the people would primarily



be exercised by means of the govermnental structures set out in the
Constitution, but not exclusively.  In fact the People --regarded both as
individuals and as members of the social, cultural and economic formations
to which they belong-- should be recognized a sphere of constitutional
entrenched autonomy in which they are "sovereign" such as the case of
human rights protection.  Furtherinore, the people may exercise their
sovereignty directly by means of referenda and other institutions of direct or
participatory democracy, which were discussed in the IFP's submission for
Block No. 1.

5. The recognition that the "People" are sovereign, carries the
following necessary normative consequences:

a. The People have inherent rights which the constitution does not
"grant" upon them but must "recognize" and protect.  This notion is
captured by the following proposed text:

Inherent Rights and Obligations
The Republic acknowledges and recognizes that all individuals have the
natural right to life, liberty and the pursuit of happiness, and to the enjoyment
of the rewards of their own industry; that all individuals are equal and entitled
to equal rights, opportunities and protection under the law, and that all
individuals have corresponding obligations to the State and a general
obligation of social responsibility to the people of the Republic,

The "state" is only one of the means or channels of sovereignty.  The "state",
the "people" [both as individuals and as institutions of civil society] and the
other structure of government fortn the "Republic".  The Republic equates to
South Africa as it is shaped by the Constitution.  In the Republic the "residual
sovereignty" belongs to the people: These notions may be captured by the
following proposed text:

Source of Government



All political power is inherent in the people.  All govermnent originates with
the people, is founded only upon their will, and is instituted only for the good
of the people as a whole.  Government shall respect and encourage the
exercise of the power of the people to organize and regulate their interests
autonomously.

Rule of Freedom
All conduct and activities which are not prohibited shall be permitted.  The
Republic may prohibit and regulate conduct and activities for a demonstrable
State's interest founded on public interests and welfare.

All powers not reserved by this constitution to the State shall belong to
Provinces and to the people  respectively.

[ The Republic shall  nourish the people's right to the pursuance of happiness
both as individuals and as members of their social formations ].

Other Powers
Individuals and social, cultural, religious and political formations when
exercising their powers or their autonomy within the freedom and liberties
recognized and guaranteed by this constitution, shall have equal standing as
the powers of the Federal Republic.

In the normative content of the foregoing provisions is the link between the
recognition that the people are sovereign and the notion of social, cultural
and economic pluralism which the IFP has often submitted to this Theme
Committee.

C. The Constitution is to be written in the name of "We, the people".  A
strict application of Constitutional Principle I would force us to write a
constitution in the name of the "State"!  People should be
constitutionally regarded not only as individuals but also as members of



social, cultural and economic formations.  The following is the IFP
proposed language:

WE., the people of South Africa, mindful of our unique and diverse
heritage, inspired by the desire to secure the blessings of democracy,
freedom and pluralism for our and future generations, respecting the
equality of all men and women, recognizine the right of people to
organize themselves in autonomy and indelpendence at all levels of
society. desiring to ensure that individual rights and liberties are
accompanied by obligations of social solidarity to others, determined to
guarantee that the riqhts of all people  are protected both as individuals
and members of social and cultural formations, do now ordain and
establish this constitution for the Federal Republic of South Africa to
provide the people of South Africa and the member States with a
Federal government to serve their individual and collective needs,
wants and aspirations.

The language of this proposed Preamble, which will be more fully
discussed in our submission for Block No. 10, shows the connection
between recognition of the people" as the sovereign and pluralism,
which goes beyond the political philosophy of the French revolution
based on the non-recognition of any subject other than the  state" and
the "individuals".  In fact, since the end of WWI there has been
increasing awareness that "intermediate formations" are also entitled to
constitutional recognition and protection.

PROVINCIAL AUTONOMY

1. As indicated above, the notion of sovereignty being ascribed to the
"state" rather than to the people" is to be disregarded, and therefore
has also no bearing on provincial autonomy.

2. The IFP has made extensive submissions on provincial autonomy, both
in this and in other Theme Committees, to which reference is made.



The IFP has made a clear proposal for the establishment of a
federation of provinces either on a symmetric or an asymmetric basis.

3. Provinces shall not be "organs" of the state.  To us, the word "state", as
used in the Constitutional Principles and as it shall be used in the next
constitution, refers only to the central government, its agencies and
instrumentalities.  Provinces are autonomous entities which exist immediately
under the constitution on the same level as the "state" entity, with their own
competence.  From a legal viewpoint, the constitution re-establishes the
"state" as  a legal entity which exists because of the constitution.  The
constitution also establishes provinces which are entities to the same extent
as the state.  Several Constitutional Principles determine criteria for the
distribution of powers and functions between the state and the provincial
entities.  In terms of the Constitutional Principles the state entity is subject to
the constitution which "shall be binding on all organ of the state at all levels of
government" [CP IVI.  In terms of CP XVIII Provinces may adopt, and
therefore are subject to their own constitutions which have the necessary and
implicit purpose of "binding all the organs of the Province at all levels of
government]" Also in terms of CP XVIII, the power of adopting provincial
constitutions shall be "defined in the [national] Constitution", which will ensure
that Provinces and provincial constitution-making are bound by the national
Constitution to the extent desired and determined by the Constitutional
Assembly.  This proves that in terms of the Constitutional Principles there is
no legal or logical necessity in the conclusion that Provinces are organs of
the State, which conclusion would destroy the foundation of a federal system.

4. The IFP contends that the "Republic" must be divided into one "state"
and into autonomous Provinces'.  The "state" shall not be sovereign, and
depending on one's perspective it may be said that the people are
sovereign or a constitution written in the name of the people is
sovereign.  It is often said that in a constitutional state the constitution
not the state is sovereign.

PLURALISM



(including minority participation, community self-determination
"monarchies"and the "volkstaat" issue)

1. The IFP has tabled in this and other Theme Committees a
comprehensive vision of political, social, economic and cultural
pluralism, the main features of which are:

a. the people shall have the "residual" sovereign powers;

b. the people, regarded both as individuals and social, economic, and
cultural formations shall be entitled to a sphere of constitutionally
entrenched autonomy defined by the interests they are able to
administer and regulate by themselves, and in respect to which no
government can show a compelling reason of public interest to regulate
them;

It may be recalled that when in May 1993 Constitutional Principle I was
adopted at the WTC after about three hours of debate on the point, at the
suggestion of Mr. Slovo the words single sovereign state" were substituted
with the words "one sovereign state" specifically to accommodate those who
wanted to ensure that the state would not be "single", i.e. the only entity to the
exclusion of Provinces as separate entities, and that the "one state" could
also be "divided".

c. establishment of a federal system in which the Provinces -- rather than
the central government-- are the primary government of the people and
only powers which cannot be adequately and properly exercised at
provincial level are devolved upward to the central government;

d. protection of political minorities in Parliament by means of adequate
provisions of parliamentary and electoral law;

e. participatory democracy, including necessary participation of affected
interests in legislative and administrative decision-making process,
referenda, right to petition, et cetera;



f.      special human right protection for collective interests; and

g. limitations on the scope and role of all levels of government, with
special regard to economic matters.

2. "Minority participation" shall be adequately catered for within the
parameters of a comprehensive vision of pluralism.  Therefore, in a
properly structured federal system, there is no need for mandatory
power sharing.

3. "Self-determination" may not be reduced to "community self-
determination" but should be the fundamental idea which inspires the
establishment of a federation of provinces based on the principle of
pluralism.  The notions of "community" or "corporate" self-determination
are likely to become the sugar-coating for the bitter pill of a constitution
which repudiates both federalism and pluralism, and as such they should
be rejected.  True and full-fledged self-determination should prevail and
the building-block ideology of a federal and pluralistic constitutional
order.

4. A "monarchy" is a political form of societal organization on a territorial
basis headed or symbolized by a monarch.. A cultural movement does
not exercise "political" powers on a territory and is not a monarchy.  A
person's entitlement to use the name of "king" does not make him a
monarch or anything more than a cultural or ceremonial figure.  It is
only the existence of a Kingdom which makes a monarchy.  Simply put,
a king without a kingdom is not a monarch, while a monarchy and a
kingdom are mutually necessary implications

5. The Kingdom of KwaZulu-Natal exists as a living historical reality, and its
right of self-determination shall be fully recognized and protected.



Because of its right of self-determination the Kingdom of KwaZulu-Natal
is entitled to its autonomy and self-rule within the parameters of a federal
relation with the rest of South Africa, irrespective of what type of
government the rest of South Africa chooses to ordain for itself.  Within
the autonomy of the Kingdom, the position of His Majesty the King of
KwaZulu-Natal shall be recognized as the constitutional monarch of the
Kingdom who reigns but does not govern.

PART 2
EQUALITY

The Principle of "formal" equality shall be entrenched in the constitution.

Usually a reference to the principle of equality can also be found in the
Preamble: This matter will be discussed more completely in our submission
for Block No. I 0. However the following IFP proposed verbiage may show
how equality intertwines with the other fundamental notions which underline
the constitutional order and may be expressed in the Preamble:

WE, the people of South Africa, mindful of our unique and diverse
heritage, inspired by the desire to secure the blessings of
democracy, freedom and pluralism for our and future generations,
respecting the equality of all men and women, recognizing the
right of people to organize themselves in autonomy and
independence at all levels of society, desiring to ensure that
individual rights and liberties are accompanied by obligations of
social solidarity to others, determined to guarantee that the rights
of all people are protected both as individuals and members of
social and cultural formations, do now ordain and establish this
constitution for the Federal Republic of South Africa to provide
the people of South Africa and the member States with a Federal
government to serve their individual and collective needs, wants
and aspirations.

The principle of formal equality may include the following



a. equal protection of law, which historically is its the first formulation
b. equal entitlement to rights provided for in the law, which is a more

advanced formulation of (a)
c. equal dignity or equal social dignity, which is a constitutionally

entrenched political concept with relevant legal implications in
constitutional adjudication

Inherent Rights and Obligations
The Federal Republic of South Africa acknowledges and recognizes that all
individuals have the natural right to life, liberty and the pursuit of happiness,
and to the enjoyment of the rewards of their own industry; that all individuals
are equal and entitled to equal rights, opportunities and protection under the
law, and that all individuals have corresponding obligations to the Federal
State and a general obligation of social responsibility to the people of the
Federal Republic.

Equality
All citizens of the Federal Republic of South Africa have equal social dignity,
shall be equal before the law and shall share an equal right of access to
political, social and economic opportunities irrespective of sex, race, colour,
sexual orientation, language, traditions, creed, religion, political affiliation and
belief, and social and personal status.

The Federal Republic of South Africa shall remove social and economic
hindrances which operate as a factual limitation on the freedom and equality
of all its citizens, prevent their human and social growth and diminish their
equal access to political, economic and social opportunities.  For this purpose
the Federal Republic of South Africa may take measures in favour of
segments of the population requiring special assistance.
[the underlines words refer to formal equality]



In addition to formal equality the Constitution shall entrench the principle of
"substantive" equality.  In order to achieve substantive equality the law may
treat individuals differently, rather than equally, so as to recognize and adjust
to existing social, cultural and economic differences.

For instance, while the principle of formal equality would require that
everybody pays an equal amount of taxes, the principle of substantive
equality justifies the fact that people are taxed differently in "proportion" of
their income or wealth.

It is said that at times formal equality may justify discrimination not " against"
but rather in "favour of" particular individual or collective interests.  This
formulation has gained recognition and support and has become
constitutionally accepted even is not logically tenable, for rarely does a
differentiation in favour of some not detract from the position of others, and is
not therefore accompanied by a differentiation "against".  For instance, once
the tax system is no longer "proportional" but becomes "progressive" those
on the higher tax bracket are discriminated against in favour of those in the
lower tax bracket.

Therefore, substantive equality is usually anchored to a constitutionally
entrenched political goal, such as "removing the social injustice".  The IFP
has suggested that the following goal be stated:

(1) remove social and economic hindrances which operate as a
factual limitation on the freedom and equality of all its citizens,
prevent their human and social growth and diminish their equal
access to political, economic and social opportunities.

This language derives from established and tested European jurisprudence
and has the merit of avoiding the vague and pernicious notion of "social
justice", focusing on the notion of those "hindrances" which make formal
equality insufficient or at times even meaningless.



However, the most salient characteristics of formal equality is the type of
implementing techniques to be used to achieve the goal set out under (1)
above.  There are various options, and different verbiage is used to describe
them.  In synthesis, the following could be used as reference points:

a. promotion of access to equal opportunities
b. entitlement to equal access to socio-economic opportunity
c. entitlement to equal socio-economic opportunities
d. entitlement to equal socio-economic positions, which usually

means mandatory redistribution

The debate seems to be focusing on the alternative between options (b) and
(c).  The difference between the two approaches may be exemplified with
respect to affirmative action programs in public employment.  Under option
(a) the government would merely make a special effort to advertise the job
openings among members of the "protected class".  In terms of option (b) the
government would need to set up special programs for training or provide
other form of assistance to enable the members of the protected class to
qualify and get the jobs, for which they would still need to compete with
everybody else.  Under option (c) the job opportunities would be reserved
only for the members of the protected class irrespective of their qualifications.
Similar distinctions would apply in other fields of social intervention.  At times
it might be difficult to draw a clear distinction between options (b) and (c)
while on other occasions the two options support substantially different
approaches to social problems.

Historically the IFP has abided by the culture of self help and self reliance as
the real path for social growth and liberation of the oppressed people of our
country.  The IFP does not believe that a culture of entitlement will help in
developing sound and long-lasting solutions to our problems.  For this reason
the IFP has always sponsored alternative (b).  The IFP also suggests that the
expression "affirmative action" not be used in the constitution, because, even
if it is highly politically charged, it has less normative value and constitutional



significance than other language, among which the one proposed by the IFP,
whiz:

(2) All citizens shall share an equal right of access to political, social
and economic opportunities

The Republic of South Africa shall remove social and economic
hindrances which operate as a factual limitation on the freedom
and equality of all its citizens, prevent their human and social
growth and diminish their equal access to political, economic and
social opportunities. For this purpose the Republic of South Africa
may take measures in favour of segments of the population
requiring special assistance.

The Combination of (1) and (2) above defines the main characteristics of
substantive equality.  However, the most important aspects in the system of
constitutional equality relates to its enforceability, implementation and
development over time.  Any type of substantive equality is a vague but
constitutionally charged test which cannot be applied by an ordinary judiciary
which operates on the basis of legal syllogisms.  Therefore, there is a
necessary connection between substantive equality and constitutional
adjudication being conducted exclusively by a Constitution Court.  While a
Constitutional Court can be charged with the task of developing constitutional
policies which implement and interpret the Constitution, the ordinary judiciary
shall merely abide by the jurisprudence of the Constitutional Court and by the
law.

The IFP rejects the proposal that substantive equality ought not to be
mentioned in the Constitution and should be left to the political agendas of
political parties.  The IFP also rejects the notion of making substantive
equality part of the text of the constitution but relegating it to a section of the
constitution which from a constitutional viewpoint is not "constitution" but is
merely political directives and enunciation of principles without any force of
law.  Substantive equality is part of the guaranteed constitutional protection of
almost all European countries.



Finally, the last aspect of equality relates to its field of application and it
applies almost identically to both formal and substantive
equality.  The IFP has suggested the following language, which
reflects both commonly used international standards as well as
the language of the interim

Constitution
(3) 1 irrespective of sex, race, colour, sexual orientation,
language, traditions, creed, religion, political affiliation and belief,
and social and personal status.

It is important to stress that no discrimination shall take place on the basis of
"personal status", since this is the field where the most insidious forms of
discrimination are taking place in our country.  It can be noted that this
criterion, as all the aspects of equality, are subject to a rule of reason.  In the
final analysis only discrimination which cannot be reasonably justified are
unconstitutional, as it is stated in world-wide constitutional jurisprudence on
matters of equality.  Depending on the development of Constitutional
jurisprudence, "personal status" might end up also subsuming the guarantee
against discrimination on the basis of "age", which is typical of advanced
democracies, but at this juncture might not be appropriate to be prescribed in
the Constitution.

It should also be noted that the principle of equality may be implemented and
enforced exclusively by the central Govemment, or alternatively by the central
Government and the Provinces in their respective areas of jurisdiction.  The
IFP believes that the principle of equality should be entrenched in the national
constitution but should be implemented by the Provinces with respect to the
matters of their competence (i.e. employment/labor, education, welfare,
family law et cetera).  The Republic might have the power to coordinate this
implementing role of the Provinces.



In the development of a constitution, the principle of equality is usually
explicated in respect to some legal relations which are particularly
constitutionally "sensitive".  Among them:

a. the equal and free exercise of all religions and beliefs in the State
b. equal rights, obligations and dignity of spouses
c. equal access to educational opportunities
d. equal access of women to political, social and economic opportunities
e. equal access to housing opportunities
f. equal right to vote
g.      equal right to access job opportunities



INKATHA FREEDOM PARTY

THEME COMMITTEE SIX
(SUB-COMMITTEE FOUR: SECURITY APPARATUS)

SECOND REPORT: POLICING
(The IFP makes this submission under protest, for the Constitutional Committee should
withhold consideration of the matters covered in this report and further development of the
work programme so as to allow international mediation to take place.)

Constitutional Framework

(i) There shall be established and regulated by an Act of Parliament (National) a South
African Police Service;

(ii) Provinces shall be competent inter alia to adopt legislation to establish and regulate
:

a. Provincial Police Services

b. Public Order Forces

C. Metropolitan or Municipal Police Services.

1. Members of the (national) South African Police Service be responsible for all
aspects of enforcement of national legislation with the exception of frame-work
legislation.

2. Policing will primarily be the responsibility of Provinces in all areas which are not
specifically devolved to the national government.  The Constitution (national) shall
list the areas of competence of the National Police with emphasis on responsibility
for specialised functions.  Framework legislation defining standards, entry
requirements and training requirements may be set by parliament;

The SAPS will be responsible for the following areas :



a. the investigation and prevention of organised crime which requires
investigation in terms of national legislation.

b. international police liaison.

C. central support for the keeping of national data, criminal records and
statistics.

d. assistance to provincial training establishments to service the provincial
services.

e. assistance with forensic laboratory services.

f. the establishment of a special task force for high risk operations related to
crimes of a national nature.

g. such functions related to border, import and export control as may be
assigned to the service by the law.

h. national protection services.

    i.    provision of technical support services and logistical technology in support
of provincial police services.

3. Policing shall be within the residual competence of the Provincial.  Provinces shall
have their own separate and distinct police services which they shall be responsible
to structure, organise and administer in terms of provincial law.  All powers will
accrue to the Province unless specifically stated in terms of the principle of
subsidiarity.

4. Members of the SAPS will make an oath or affirmation to protect and serve the
Constitution.

5. The SAPS shall enforce the law and shall act only as authorised by the law and in
terms of the constitution.

6. National framework legislation related to policing shall leave all administrative
activity to the provinces, and should be sufficiently general to require or allow
implementing legislative action by the provinces.  Such framework legislation will relate
to maintenance of standards, entry requirements and other aspects such as training and
reporting procedures.



7. There shall be National and Provincial Police Services Public Protectors.

8. There shall be Police Service Commissions at both national and provincial levels.

9. Community forums will guide policing at national, provincial and local level.

10.    There shall be a civilian Commissioner of the SAPS.

Control and Oversight of the South African Police Services :

1. Parliamentary committees on policing shall be representative of all political parties
to oversee all aspects related to the service.  For this purpose they may hold
hearings, investigations, take evidence and subpoena witnesses.

2. Parliamentary committees shall also have the power to authorise the submission of
the budgets of the service prior to its inclusion into the national budget.

3. A Joint committee drawn from both the National Assembly and the Senate shall
have oversight over the SAPS and advise the Minister on policy formulation and
strategy.

4. Parliamentary committees shall initiate and consider and make recommendations on
all legislation relating to the service and related matters with such a service.

5. Parliamentary committees will be empowered to review and make recommendations
on regulations pertaining to the service, inter-departmental co- operation,
rationalisation, demarcation of line functions and investigate complaints made
against the service.

6. Parliamentary committees will be empowered to refer any alleged violation of
human rights committed by the service to the Human Rights Commission.

7. Parliamentary committees shall submit to the President and the minister concerned
once a year, a report on the activities of the committee.

8. Parliamentary committees shall have oversight including foresight of all activities of
the SAPS.

Duties and Obligations of members of the SAPS :



1. Members of the police services will be obliged at all times to use minimum force in
the execution of their duties.

2. Members of the police service may hold membership of political parties but may not
hold office in such parties or act in any manner which is prejudicial to the
exercising political rights.

3. Members of the Police services will be bound be a code of conduct which defines
their duties and obligations towards the citizenry.

4. A member of the Police Service shall be obliged to disobey any unlawful command.

5. Members of the Police Services may not be delegated powers which in any manner
exceed the Constitution.

6. The right to strike may be limited by relevant legislation.

7. Members of the Police Services may join unions and are entitled to collective
bargaining.

8. Compulsory labour dispute resolution mechanisms shall be defined by the law.

9. No member of the Police Service may be discriminated against on the basis of
gender, race or conviction.



Inkatha Freedom Party

THEME COMMITTEE 3
RELATIONS BETWEEN LEVELS OF GOVERNMENT

SUBMISSION FOR BLOCK No. 2

PART I
NATIONAL AND PROVINCIAL

LEGISLATIVE, EXECUTIVE AND JUDICIAL COMPETENCIES

1 ALLOCATION OF LEGISLATIVE COMPETENCIES

1.1 The constitution shall only list the legislative competencies of the national government.

1.2 Residual legislative powers shall be located with the Provinces.

1.3 National provincial levels of government shall have exclusive administrative and judicial
powers in all subject matters in which they have legislative competence and in so far as they
have such competence.

1.4 Exclusive competencies of the National Government
The national government shall have exclusive legislative competence on the following subject
matters:
Foreign affairs
Defense against foreign threats
National citizenship
Immigration, emigration, extradition and asylum
Currency, money and coinage, weights and measures
Customs, excise, tariffs and foreign trade
Admiralty and maritime law and regulations
Railways across provincial borders
National public service and other national public servants
Industrial and intellectual property rights
Monetary policy
National public finance, including central government's taxation
Banking, credit, insurance and financial services across provincial boundaries
National statistical services
Civil aviation



Policing with respect to offenses determined by national legislation within the ambit of national
legislative competence; international police liaison; criminal date, records and statistics; special task
force for high-risk security operations in support of Provincial police services; national protection
services; technical support services and logistical technology in support of Provincial police
services;
Technical regulation of equipment of telecommunication and broadcasting Post and interprovincial
telecommunications

1.5 Concurrent competencies
1.5.1 Framework legislation With respect to the following subject matters Provinces shall

exercise their legislative competence within the parameters of national framework
legislation:

toxic waste disposal and migrant pollution
Interstate commerce
Road traffic regulation
Animal diseases and control
Communicable disease control constituting an interprovincial danger to public
health; admission standards for the medical or ancillary professions; as well as
registration of and trade in drugs, medicines, narcotics and poisons.

1.5.2 General principles of legislation With respect to the following subject matters Provinces
shall exercise their legislative competence in harmony with general principle of legislation
set out in national legislative directives:

Nature and soil conservation
National roads
Energy
Tertiary education
Local government
Welfare services

· RELATIONSHIP BETWEEN POWERS

2.1 Both provinces and the National Government shall have exclusive powers.

2.1.1 The relations between the two levels of government shall be regulated by checks and
balances, intended as a predetermined set of mutual interference among the exclusive
powers of each level of government.  These interferences are based on the extension by
relevancy or implication of the exclusive power of the national level of government into the
areas of competence of the Provinces.

2.2 National government shall have no overrides.

2.3     The Constitution shall list concurrent powers of the National and Provincial Governments.



2.3.1 Concurrent powers shall be characterised as either:

· framework legislation, obliging Provinces to legislate against standards established
nationally as defined under 1. 5. 1.

· general principles of legislation, obliging Provinces to legislate norms and standards
in harmony with these principles as defined under 1.5.2.

2.4 Should any Province fail to deliver essential services so as to jeopardises the health, safety
and welfare of citizens in the Province, the National Government may adopt the required
legislative or administrative actions, provided that such actions are consistent with similar
actions adopted in other Provinces and that such actions shall be valid and effective only for
as long as and in so far as the Province concerned has not adopted its own adequate
legislative or administrative measures.

2.5 A Provincial legislature may recommend to Parliament the passing of any law relating to
any matter in respect of which such legislature is not competent.

3. ALLOCATION OF EXCLUSIVE ADMINISTRATIVE COMPETENCE

3.1 The National Government shall have administrative competence in all areas of legislative
competence, save where indicated otherwise.

3.2 The following areas of exclusive national legislative competence shall be administered either
wholly or in part by the Provinces:

Customs, excise and tariffs
Federal taxation
National statistical services
Post and telecommunications

4 ALLOCATION OF JUDICIAL FUNCTIONS

4.1 National provincial levels of government shall have exclusive administrative and judicial
powers in all subject matters in which they have legislative competence and in so far as they
have such competence.

PART 11
LOCAL GOVERNMENT

1 The national constitution should entrench the notion that local government should be
entirely regulated by means of provincial constitutions and legislation.  This is necessary to
allow a system of local government which reflects local administrative needs as well as



the plural nature of South African society.  The local government system will need to reflect
a variety of realities ranging from traditional communities to metropolitan areas.  This calls
for fluidity and suggests the non-advisability of entrenching in the national constitution any
given type of local government system.

· Constitutional Principle XXIV states:

A framework for local government powers, functions and structures shall be set out
in the Constitution.  The comprehensive powers, functions and other features of
local government shall be set out in Parliamentary statutes or in Provincial
legislation or both.

The requirement of this principle would be satisfied by a provision in the national
Constitution prescribing the following framework:

The Provincial Constitution shall set out the general principles of the local
government system, ensuring its coherence and consistence with the principles
underlying the national constitution.  The provisions of the Constitution of each
Province relating to local government shall be implemented by a law of the
provincial legislature.  Each provincial constitution shall be entitled to make specific
provision to provide for each different category of local government as determined
by such provincial constitution and provincial implementing legislation with
appropriate autonomous fiscal powers and functions.

This approach is consistent with an accurate reading of Constitutional Principle XXIV
which that the "framework" for powers, functions and structures of local government be
provided for in the constitution and not local government's actual powers, functions and
structures, including their "different categories", which is a function of the "structure" of
local government.

3 Moreover the second sentence of Constitutional Principle XXV creates an exception to the
broader and more general rules set out in the preceding Principle, requiring greater detail
with respect to local government’s fiscal autonomy, requiring that local government is to
enjoy its "own fiscal powers".  Clearly this reference must be intended as a more specific
part of the same "framework" as indicated by the opening words of the second sentence of
Constitutional Principle XXV.

4 In interpreting the relevant Constitutional Principles, it must be noted that Constitutional
Principle XVIII (2) states that the Constitutional Assembly does not have the discretion to
provide Provinces with less autonomy and fewer powers with respect to local government
than that given to Provinces in terms of Chapter 10 of the interim constitution.  The
"framework" can therefore not be more detailed and specific than the provisions set out in
Chapter 10 of the interim constitution.

PART III



INTERGOVERNMENTAL RELATIONS

I Intergovernmental relations are an essential feature of federalism with respect to relations
between each Province or Provinces as whole and national government, and between and
among Provinces themselves.

· Intergovernmental relations shall not be institutionalised in any type entity, forum, agency or
commission provided for in the Constitution.  In fact, if such entity exercises any type of
executive or advisory power as provided for in the Constitution or in implementing laws, by
definition that would encroach on the autonomy of Provinces in their exercise their powers
concerned, and if such entity does not exercise executive or advisory powers it is useless.

3. Relation between levels of government shall not be institutionalised and shall develop freely
so as to accommodate the changing needs of society.  Federal cooperativism operating in
the United States is a completely voluntary basis and has proven to be extremely effective in
addressing any relevant need for co-ordination and integration when and as required.



FREE MARKET FOUNDATION OF SOUTHERN AFRICA

5. Separation between church and state

Proposal

The South African Constitution should contain articles forbidding the government from
involvement in any religious organisations and religious affairs.  No religion should be given special
treatment by the law.  No state funds should be spent on the promotion of any particular religion.

These articles should complement the freedom enshrined within the Bill of Rights to practice the
religion of one's choice, compatible with the freedom of others to do likewise and compatible with
the common law.  Every person should have the right to freedom of conscience, thought, belief and
opinion, including academic freedom in institutions of higher learning.

Religion in South Africa

South African people subscribe to a wide variety of different religious faiths.  Even within faiths,
forms of worship can differ significantly.  Interference in people's religious lives by the State would
only serve to antagonise them.  Rarely does state interference in religion improve people's moral
and spiritual lives.

Countries with formal church-state links

Only in countries where the population is homogenous can the binding together of Church and
State ever be widely accepted by the people.  It is impossible to force people to believe in a
religion.  The only countries where a system of state religion is workable are those in which the
people would believe in it even if it were not a state religion.  This is the case in Iran, where the
nation as a whole subscribes to the Islamic faith.  Even there, secular and spiritual authorities are
responsible for the administration of strictly defined areas of competence: President Rafsanjani has
secular authority while Ayatollah Khameni is the supreme religious leader.

Other states which formally give a particular religion a protected status within the constitution,
such as the United Kingdom, give it no protection in reality.  Even the Archbishop of Canterbury
has accepted that the links between the Church of England and the State are negligible and that the
establishment of the Church of England arose from a mere 'historical accident’.  Certainly, if the
British government sought to instruct Church leaders how to behave, the clamour for the Church to
be disestablished would become irresistible.  The Church of England has no widespread following
in the United Kingdom, where only 2 million people regularly attend its services from a population
of 55 million, and more people regularly attend Roman Catholic services.  The Church of England
remains established in name only.



The advantages of independent churches

Through the ages, religious organisations have served to act as a check on the ambitions of
overzealous rulers.  By remaining independent of government, churches can protect people's
freedom of conscience from a government which attempts to impose moral, cultural and religious
values.  The Church can act as a bastion of liberty and a haven for the oppressed.  Lord Acton,
writing at the turn of the century, recognised that in Western Europe, where the first seeds of
democracy were sown, 'if the Church had sought to buttress the thrones of the Kings whom they
anointed, then all Europe would have sunk under a Muscovite or Byzantine despotism'.

Brutal and oppressive regimes have been resisted by religious groups operating outside the state
apparatus all over the world.  The Jewish and Christian orthodox churches are credited with
ensuring that hard-line Soviet Communism gave way to a regime which, through 'Glasnost' and
'Perestroika’, took on a greater acceptance of basic human and civil rights.  In South Africa itself,
the work of churchmen such as Archbishop Tutu and Rev Trevor Huddleston was crucial in
fighting the injustice of apartheid.  If the Church had been a part of the State, their freedom of
expression would have been undoubtedly curtailed.

The best way in which religion can be safeguarded is to ensure that it is kept outside all state
affairs.  Where it is practised at state or state-aided institutions, such as in Parliament or at
Universities, state funds should not be spent, since that is tantamount to the state promoting a
particular religion.  If citizens wish to practise religion at state or state-aided institutions, they
should fund it themselves.
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THEME COMMITTEE NO. 6, SUBCOMMITTEE 4 - SECURITY APPARATUS

In reviewing the bound documentation produced by the Constitutional Assembly, I have noted that

the enclosed submissions which the IFP tabled before suspending its participation in the

constitution-making process do not seem to appear in the record.

Please, ensure that the enclosed document is part of the record and is accordingly distributed.

Senator P. Powell

THEME COMMITTEE No. 6

(SUB COMMITTEE 4 - SECURITY APPARATUS)

THIRD REPORT ON PROVISIONS RELATING TO THE DEFENCE FORCE IN THE

CONSTITUTION 1

Constitutional Framework:

1. There shall be established and regulated by an Act of Parliament, adopted by a two thirds

majority, a South African Defence Force.

2. Provinces shall be competent inter alia to adopt legislation to establish and regulate :

a. Reserve Voluntary Forces within the province.

b. Reserve Area Protection Forces within the province.

3. The Defence Force may be divided in subdivisions under different commands.

                                               
1 .  The IFP makes this submission under protest, for the Constitutional Committee should with hold consideration of
the matters covered in this report and further development of the work program so as to allow international
mediation to take place.



4. The supreme command of the Defence Force shall vest in an executive body chaired by the

President which shall consist of an equal number of members of civil society and of the

Defence Force.

5. Citizens shall not be compelled to perform compulsory military service.

6. The Defence Force must operate within the constitution, including the Bill of Rights.

7. The constitution must bind the Defence Force to defending the territorial integrity of the

RSA against external aggression and the protection of South African citizens and property

abroad.

8. The constitution shall bind the Defence Force to the implementation and execution of

statutory, constitutional and relevant international conventions and law on armed conflict.

9. The Defence Force shall be excluded from any involvement in political activity.

10. Parliament shall appoint an Ombudsman for the Defence Force.

11. There shall be a civilian secretariat for defence which shall ensure civilian control over the

defence force.

12.    Parliament shall establish a Security Forces Commission.

Parliamentary Oversight:

1. National Assembly and Senate parliamentary defence committees shall be representative of

all political parties and shall have special functions to oversee all aspects related to these

agencies.  For this purpose they may hold hearings, investigations, take evidence and

subpoena witnesses.

2. Parliamentary defence committees shall also have the power to authorise the submission of

the budgets of the Defence Force prior to its inclusion into the national budget.

3. A Joint Standing Committee drawn from both the National Assembly and the Senate shall

have oversight over defence affairs.



4. Parliamentary defence committees shall consider and make recommendations on all

legislation relating to the services and related matters and initiate legislation connected with

such a service.

5. Parliamentary committees will be empowered to review and make recommendations on

regulations pertaining to services, inter-departmental cooperation, rationalisation,

demarcation of line functions and investigate complaints made against the Defence Force.

6. Parliamentary committees will be empowered to refer any alleged violation of human rights

committed by the Defence Force to the Human Rights Commission.

7. Parliamentary committees shall submit to the Speaker or the President of the Senate a

report on the activities of the committee within two months of the opening of parliament.

Declaration of a National State of Defence

1. South African troops may be employed in possible combat situations outside the country

only on the basis of a declaration of a National State of Defence or hostility, the latter

including so called peace-keeping exercises or in the protection of South African citizens or

property abroad.

2. The constitution must state that South Africa shall strive to respect and maintain all its

international law obligations, and shall reject the use of war or international violence as

means to resolve international conflicts.

3. The Head of State in consultation with the Head of Government may declare a national

State of Defence or the status of international hostility.  The declaration of a State of

Defence or hostility shall provide a general indication of the type of military and logistical

resources to be employed and effects of the declaration on the Government of the Republic,

the Provinces and the citizenry.  The declaration must indicate for how long the status of

war or hostility is expected to last and the measures which the Government is undertaking

to try to solve by diplomatic means the underlying international crisis.

4. Within twenty four hours the Head of State shall summon Parliament to a joint session to

ratify the Declaration war or hostility.  Parliament may modify the declaration of a State of

Defence or hostility.  If the situation is such that Parliament may not be summoned into

session, the declaration shall be submitted to the Constitutional Court for approval.  Should



this not be possible the declaration shall be submitted for approval to the President of the

Constitutional Court or the President of the Senate or the Speaker of the National Assembly

in this order.

5. Parliament may terminate or modify the terms of the declaration of a national State of

Defence or hostility at any time.  The President may require that Parliament meets behind

closed doors to discuss any matter related to war, and that the contents of the declaration of

war or hostility be kept secret.

6. Any government's action taken within the Republic during a situation of national defence

shall respect to the fullest extent possible under the circumstances the rights and liberties of

the citizens of the State recognized and guaranteed in the constitution.

Relationships between levels of command and control:

National :

1. The Defence Force shall be a voluntary professional body recruited without discrimination

on the basis race, gender or religious conviction.

2 . The national parliament may introduce framework legislation regarding the establishment

and organisation of provincial voluntary defence structures.

3.     Regular units of the Navy and Air force shall fall within national competence.

Provincial :

1. Defence Force units present in a province shall consist of the following:

a. Units and formations of the National Defence Force. (Regular forces)

b. Voluntary Reserve units and formations. (Regiments).

c. Area-bound Voluntary Reserve formations. (Area Protection Units)

2. Regular Units of the Defence Force shall be stationed or deployed in a province with the

consent of the Premier.



3. Voluntary Reserve formations (Regiments) shall be based in provinces in divisional

formations under the administrative command and control of a Provincial Military

Committee chaired by the Premier and consisting of an equal number of members of civil

society and of the Provincial Voluntary Reserve Forces.

4. A Voluntary Reserve forces board representative of all provincial structures will advise the

Secretary of Defence on matters relating to voluntary reserve forces.

5. Subject to the declaration of a State of National Defence, command and control of such

Provincial Voluntary Reserve Forces shall be exercised by the executive body chaired by the

President of the Republic.

a. The Voluntary Reserve Forces of a province may only be deployed in another

province with the permission of the legislature of that province.

b. Training of Voluntary Reserve Forces within the framework of divisional structures

shall be financed and provided for by the National Defence Force.

c. Voluntary Reserve Forces shall be equipped by the National Defence Force.

d. Standards and minimum requirements for the Voluntary Reserve Forces may be set

by framework legislation.

e. Training exercises for national defence preparedness shall be funded by the national

government.

6.     Area-bound Area Protection Units shall be based in the province and shall not be deployed

outside of their physical localities specified in their establishment under provincial law.

a. Area Protection Units shall be trained, equipped and financed by the province,

assisted by the Defence Force in such areas of national defence preparedness as

determined in consultation with the provincial executive command committee..

b. Subsequent to the declaration of a State of National Defence, the National Defence

Committee may exercise command over Area Protection Units for purposes of

defending the territorial integrity of the Republic of South Africa.



Duties and Obligations of Members of  the Defence Force:

1 . Members of the Defence Force may hold membership of political parties but may not hold

office in such parties or act in any manner which is prejudicial to the exercising political

rights.

2. Members of the Defence Force shall be bound be a code of conduct which defines their

duties and responsibilities towards the citizenry.

3. A member of the Defence Force shall be obliged to disobey any manifestly unlawful

command.

4. Members of the Defence Force may not be delegated powers which in any manner exceed

the Constitution.

5. The right to strike may be denied by relevant legislation.

6. Members of the Defence Force may join unions and are entitled to collective bargaining.

7. Compulsory labour dispute resolution mechanisms shall be defined by the law.

8. No member of the Defence Force may be discriminated against on the basis of gender, race

or religious conviction.

April 1995

THEME COMMITTEE No. 6

(SUB COMMITTEE 4 - SECURITY APPARATUS)

FOURTH REPORT ON PROVISIONS RELATING TO INTELLIGENCE

SERVICES IN THE CONSTITUTION 1

                                               
1 .  The IFP makes this submission under protest, for the Constitutional Committee should with hold consideration of
the matters covered in this report and further development of the work program so as to allow international
mediation to take place.



Constitutional Framework:

1. There shall be established and regulated by an Act of Parliament adopted by a two thirds

majority, an external and internal intelligence service.

2. The Intelligence Services shall be under civilian command and control and responsibility for

them shall rest with a member of the executive appointed by the President.

3. The intelligence services must operate within the constitution, including the bill of rights.

4. The constitution shall bind the intelligence services to the implementation and execution of

statutory and constitutional law.

5. The intelligence services shall be excluded from any involvement in political activity.

6. Members of the intelligence services shall not recruit informers paid from state funds within

political parties unless this is linked to a specific criminal investigation and with the

oversight of a competent panel of judges.

7. Any violation of the Bill of Rights by an intelligence service shall be subject to approval by a

competent panel of judges.

8. There shall be established an Ombudsman for the intelligence services.

9. Covert military intelligence operations shall be limited to the monitoring of external military

threats to the territorial integrity of the RSA.

10. Covert police intelligence activities shall be restricted to the investigation of criminal

dockets.

11. Authority for the clandestine monitoring of individuals and search and seizure of private

property shall be subject to approval by a panel of competent judges.

Parliamentary Oversight:



1. A  Joint Standing Committee of the National Assembly and Senate on intelligence shall be

representative of all political parties and shall reflect the composition of both houses in its

make up.

2. The committee shall have special functions to oversee all aspects related to these agencies.

For this purpose it may hold hearings, investigations, take evidence and subpoena witnesses.

3. The committee shall have oversight over all matters relating to intelligence activities.

4. The Joint Parliamentary Intelligence committee shall also have the power to authorise the

submission of the budgets of the intelligence services prior to its inclusion into the national

budget.

5. The Joint Parliamentary intelligence services committee shall consider and make

recommendations on all legislation relating to the services and related matters and initiate

legislation connection with such a service.

6. The Joint committee will be empowered to review and make recommendations on regulations

pertaining to services, inter-departmental co-operation, rationalisation, demarcation of fine

functions and investigate complaints made against the intelligence services.

7. The joint committee will be empowered to refer any alleged violation of human rights

committed by the intelligence services to the Human Rights Commission.

8. The joint committee shall submit to the Speaker or the President of the Senate a report on the

activities of the committee within two months of the opening of parliament,

9. Members of the committee shall be required to swear an oath of secrecy.

10. Intelligence information may not be classified as secret information without clearly

demonstrating the sensitivity of such information  with respect to national security.

Duties and Obligations of members of the Intelligence Services :

1. Members of the intelligence services may hold membership of political parties but may not

hold office in such parties or act in any manner which is prejudicial to the exercising

political rights.



2. Members of the intelligence services shall be bound be a code of conduct which defines

their duties and responsibilities towards the citizenry.

3. A member of the intelligence services shall be obliged to disobey any unlawful command.

4. Members of the intelligence services may not be delegated powers which in any manner

exceed the Constitution.

5. The right to strike may be denied by relevant legislation.

6. Members of the intelligence services may join unions and are entitled to collective

bargaining.

7. Compulsory labour dispute resolution mechanisms to resolve labour disputes within the

intelligence services shall be defined by law.

8. No member of the intelligence services may be discriminated against on the basis of gender,

race or religious conviction.

April 1995



SECTION 9 OF THE INTERIM CONSTITUTION

A foetus, from the time of conception, should be regarded as a human being because it has been
made by human beings and, therefore, it is alive.  Otherwise, it would not grow.  That child
deserves the right to live like everybody else.  The sanctity of life should be protected at all times.
We should not deviate from civilised standards that govern the lives of all human beings.

I strongly recommend that the Constitutional Assembly should amend section 9 of the Interim
Constitution to read as follows:

All human beings, from the time of conception to the end of their natural lives, have the right to
live.

JOHANNA LICHABA (plus 225 signatures)
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