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THE PROCESS OF DRAFTING A NEW CONSTITUTION

SUBMISSION BY THE DEMOCRATIC PARTY

General

This submission on "The Process of Drafting a new Constitution" must be read in the context of the
"Process and Framework for the drafting of the new Constitutional Text" agreed to by the
Constitutional Assembly on 5 September, 1994.

2 .    Sequence of steps in the process

The steps outlined below will have to be taken in an integrated way by the various structures forming
the constitution-making process i.e., the Theme Committees, the Constitutional Committee and the
Constitutional Assembly

2.1. Analysis and evaluation of the detailed themes referred to the six Theme Committees.

2.2. Gathering of information and of inviting inputs on the content of the various theme issues.

2.3. Discussion and evaluation of the information and inputs received.

2.4. Formulation of drafts on specific elements for furthering discussion.

2.5. Obtaining of further inputs in relation to draft proposals.

2.6. Evaluation of these further inputs.

2.7. Co-ordination of drafts on various themes into a single comprehensive draft constitutional text.

2.8. Final decision on new Constitutional Text.

Note: In following the above sequence cognisance must be taken of the fact that the present
constitution requires the following:

161 (1) "The development of a system of provincial government shall receive the priority
attention of the Constitutional Assembly, and in this regard it shall take into
consideration any recommendations of the Commission on Provincial
Government and any comments thereon by the respective provincial government.



164(1) "The object of the Commission is to facilitate the establishment of provincial
government, and the Commission shall for the achievement of that object be
competent -

(a) to advise the Constitutional Assembly on the development of a constitutional
dispensation with regard to provincial systems of government; 11

3             More detailed development of steps (2.1.) and (2.2.)

3.1. "Analysis and evaluation of the detailed themes referred to the six Theme
Committees" (2.1.)

This will involve determining, inter alia:

3.1.1 Whether any sub-themes should be dealt with on a priority basis,

3.1.2. Whether any sub-themes overlap with those referred to other Theme Committees, and, if
so , how these sub-themes should be dealt with in collaboration with the other relevant
Theme Committee(s).

3.1.3. Whether any sub-themes should be referred to Commissions for detailed information
gathering.

3.1.4. Which statutory bodies should be consulted for an input on specific sub-themes at this
stage,
e.g.: - Commission on Provincial Government,
- Provincial Governments,
- Local Authorities,
- Volkstaatraad,
- Council of Traditional Leaders,
- other Statutory Bodies functioning in terms of the present Constitution.

3.2. "Gathering of information and of inviting inputs on the content of the various theme Issues"
(2.2.)

3.2.1. Information and/or inputs will have to be obtained from the
following:
- the public, including relevant N.G.O's and specialist interest
groups,'
- the political parties
- Commissions (see 3.1.3.)
- Statutory bodies (see 3.1.4.)



3.2.2. - To avoid overlapping of work and duplication of effort the Management Committee/
Constitutional Committee in conjunction with the Theme Committees will have to
determine an overall programme and timetable including in particular a media campaign
and procedures for involving the public.

(Refer to attached memorandum headed: "Proposals on Public Participation in the Constitution-making
process")

4. Timetable for above processes:

4.1. The objective should be to complete the information and initial input gathering phase by
30 June 1995.

4.2. This does not preclude the reality of elements of this phase taking longer, nor the
appropriateness of Theme Committees// Constitutional Committee/ Constitutional
Assembly proceeding with elements of
(2.3.) discussion and evaluation of the information and inputs received prior to 30
June 1995.

4.3. It will be extraordinarily difficult, and, indeed, for certain reasons undesirable, to
complete the whole process and adopt a new Constitutional Text by 9 May 1996, the
date set in the present constitution.

4.4. Factors relevant to the above are:

- the need to involve the public at all phases in the constitutional making process,

- the current view of the Constitutional Committee that the text of the current Constitution should not
be used as an initial draft or as source material for the Constitutional Text means that this new
Constitutional Text will have to be drafted de novo.

- the fact that members of the Theme Committees, Constitutional Committee and Constitutional
Assembly are all members of the National Assembly or the Senate and as such will be engaged,
concurrently with the constitution-making process, with their legislative duties in parliament and its
more than forty select committees, will result in them having limited time available for the work of the
constitution-making process.

- some key structures and processes embodied in the present constitution will not be functioning fully or
long enough for the Constitutional Assembly to be able to evaluate their merits or demerits and thus
determine whether these structures and procedures should be discarded or incorporated in their present
or amended form in the new Constitution.



4.5. Time pressures caused by a rigid time-table, should not dominate over the need for the
next Constitution to be drawn up through a proper and thorough constitution-making
process.

4.6. Accordingly, the time-table set for the adoption of the new Constitutional Text should be
re-assessed before the end of 1994 and certainly not later that 30 June 1995.

CAPE TOWN
28 SEPTEMBER 1994

PROPOSALS ON PUBLIC PARTICIPATION IN

CONSTITUTION-MAKING PROCESS

(Prepared by Dene Smuts on behalf of the Democratic Party)

1.1. The public must be drawn into the process, however, it is impossible to quantify public
response during participative consultative processes and the duly elected members of the
Constitutional Assembly are ultimately responsible for decisions.

1.2. It serves the democratic ideal to consult as widely as possible and it is a healthy fact of
democratic life that politicians' antennae  will pick up discernable trends: it is their job to
"hear" silent majorities and articulate minorities and to compute views against their
consciences and convictions.

1.3. It may prove to be desirable to hold a referendum the one quantifiable mechanism - on a
few very specific questions such as abortion and capital punishment.

2. Consideration should be given to creating or commissioning a structure separate from
the current Constitution~making bodies by the CA/CC for this purpose.

2.1. If the C.C. or the Theme Committees took on this additional task, fragmentation would
result.  It is in the nature of the process that a constitution does not unfold
chronologically or even, superficially seen, logically.  If we wish to establish a Rechtstaat
and rights-based order in the minds of the people and not only on paper, skilled
communication will be necessary to create the context of discussion an any given issue.



2.2. Those engaged in negotiation (as well as legislative and Ministerial Work) cannot hope
to         do justice to the task by way of media invitations/ releases/ appearances and
occasional forum appearances.

2.3. Two options exist:

2.3.1 The creation of a communications branch: the C.C. could set up a Communications arm
comprising communications and constitutional experts whose task it would be to drive
media campaigns (especially radio to reach illiterate people) and convene and address
forums.  There may be a role for the panel of constitutional experts, who will be duly
appointed by the C.A. but may not be fully employed if difficulties never arise.

2.3.2. The commissioning of SACS: SACS is already engaged in participative processes on the
RDP, has performed communications functions with the interim Constitution and could
use a constitution-making campaign as a logical basis of experience for its future work,
which in terms of its new mission comprises the involvement of the public in the process
of governance, and not just an information function.  Much of the policy and legislation
at present and in future will flow from the constitution.  If a special communications arm
is set up by the CA/CC, its experience could go to waste in future.  Constitutional
experts could be employed on a consultancy basis, and should liaise with
constitutional experts could play a role.

3. The organised informed lobbies will submit their views without encouragement.  It is the
broad public that must be reached.  Real expertise will be required for constitutional
concepts to take root, and to produce fruitful debate not on general political desires, but
on the constitutional concepts that will regulate their realisation.

3.1. It is common cause that citizens want the essentials of life.  This does not mean there is a
majority in
favour of justiciable 2nd generation rights.  The subject of participative discussion would
therefore be, for example: should a given township be able to go to court if a local
authority cuts off its water as a result of non-payment?  What happened in India?  It is
clearly desirable that all sides of an argument should be aired.

3.2. It would be desirable to create some mechanism whereby feedback, although
unquantifiable is received by the
CA. Media coverage, especially by means of radio phone-in discussions on (hopefully) all
eleven language stations wit doubtless reach political parties; but coverage cannot be
expected in the case of fora, in the non-metropolitan areas where the demand (according
to SACS) is greatest.  Report-back sessions with the Constitutional consultants who act
as and workshop-leaders may be necessary.



18 January 1995

Democratic Party: Initial Submission on the New Constitution - January 1995

1. In response to the Constitutional Assembly’s' invitation to the public to make initial submissions on
the new Constitution, the Democratic Party has pleasure in submitting the following:-

2. The Democratic Party believes that a Constitution that is liberal, democratic and federal is best
suited to meet the needs of our people and :reflect the realities of our country.

3. Many of the features associated with this form of Constitution are itemised in the Constitution
Principles which are binding on the Constitutional Assembly.  Others, to a greater or lesser extent,
are given effect to in the present interim Constitution.

4. The Democratic Party submits that

(i) the Constitution Principles and
(ii)    the present interim Constitution, shorn of its transitional and interim features,

provide a useful starting point for the Constitutional Asserribly when it considers and drafts the new
Constitutional Text.

5. Against this background the Democratic Party believes that the following priorities should be born in
mind when drafting the new Constitutional Text.

5.1 The new Constitution must bring government closer to the people - and the people closer to
government.  Wherever possible people must be empowered to make decisions on matters
directly affecting their lives and their communities.

This can be done by strengthening the Provincial System - allocating more original powers
to the Provincial Governments and ensuring their financial and fiscal viability.  In addition
there must be effective people-driven Local Governments in both the urban and rural areas
through which communities can exercise a considerable degree of local autonomy.

5.2 The new Constitution must maximise openness and accountability at all levels of government.

This can be done by introducing strong checks on the executive government and on the
decisions of bureaucrats, and by introducing direct constituency accountability for elected
public representatives.  The public must have the right of access to information relating to
executive and administrative decisions.

5.3 The Bill of Rights in the new Constitution must guarantee to all the people of our country
fundamental human rights, civil liberties and equality before the law.

The Bill of Rights must be written in a language that can be understood by and be
meaningful to the individual citizens of our country.



5.4 If the new Constitution with its Bill of Rights is to provide the legal framework within which our
society will function and governance can take place, it is essential that there should be a strong and
independent judiciary.

The courts as well as the legal system should be readily accessible to the ordinary citizens of
our country.

5.5 The new Constitution should reject totally all forms of racial discrimination.  It must also provide for
the cultural, religious and language diversity that is part of our country's rich heritage.

Each South African, whether acting as in an individual or acting together with others with
whom he or she shares a common heritage, must feel comfortable and secure under the new
Constitution.

The new Constitution must encourage our people to say "In spite of our diversity, we are all
South Africans.  Because the Constitution respects our rights, we respect the Constitution.  "

5.6 Representativity and accountability makes it necessary for South Africa to have a range of
legislative, executive and judicial structures.  However, a developing country like ours must take the
cost factor into account.

Accordingly, the government structures under the new Constitution should
be as small and as cost effective as possible.

6. The Democratic Partv will make further detailed sumissions on specific aspects of the new
Constitutional text as the work schedule for the various Theme Committee 'Blocks"
unfolds.

Colin Eglin MP
Democratic Party



26/01/95

THEME COMMITTEE ONE

DEMOCRACY AND THE CHARACTER OF THE DEMOCRATIC STATE

Submission by the Democratic Party

The Democratic Party believes that the hallmark of the democratic state is the existence of a

representative system of government which makes possible the reasonably regular alternation of

government, or the realistic possibi1ity of this through f ree and fair elections at regular intervals.

In our deeply divided society, in which voting along racial lines was a characteristic of our first free

election, the problem is very much that of how will democracy prove compatible with the racially

based voting that seems likely to continue?  Put another way, how does one avoid the tyranny of

the majority which has so characterized other deeply divided societies in Africa and elsewhere?  In

these societies the nationalist party wins the founding election, further entrenches itself in power in

future elections and forms a mutually parasitical relationship with the state until removed by a coup

or, after long decades, by a convulsive election.

The PP believes that 50% + 1 gives a party the right to govern (because that is democracy), but

50% + 1 does not give a party exclusive right to unfettered power.  In any democratic state worthy

of the name there have to be checks on the executive.

Examples of these include regular free and fair elections, freedom of the media and information,

and the protection of Human Rights.

In terms of constitutional principle XIV of Schedule 4 of the interim Constitution, the final

Constitution is obliged to provide for the "participation of minority political parties in the legislative

process in a manner consistent with democracy".  The Democratic Party believes that this

constitutional injuncture will be best furthered by a constitution containing the following provisions:
(1) Supremacy of the Constitution over the ordinary law. (The Interim Constitution
(I.C.) provides that the constitution shall be the supreme law - Sec.4 and principle 4) (2)



The maximum devolution of power.  For this reason the DP supports federalism,
since it distributes power, brings

government closer to the people, is a defence againsttyranny and accommodates pluralism.
(The I.C. makes

provision for the establishment of provinces and localgovernment with provincial legislative
and executive

authorities with exclusive and coordinate powers principles- 16, 18, 19, 20, 22.)

(3) The power of the Federal Government and the States to be specially defined and

entrenched. (The I.C. lays down the powers of the provinces in Schedule 6 of the

Constitution Sec 61 provides for limited entrenchment.)

(4) A system of voting based on Proportional Representation

(P.R. ) . (The I.C. makes provision for P.R. in Sec. 40 principle 8.)

(5) Protection of all basic human rights of each citizen under

a justiciable Bill of Rights. (The I.C. makes provision for the protection of Fundamental
Rights in Chap 3 principle 2).

(6) A separation of powers between the legislature, executive and judiciary, with appropriate
checks and balances to ensure accountability, responsiveness and openness. (This is provided
for in Schedule 4 (VI) of the I.C.)

(7) The creation of the office of Public Protector and a Commission to safeguard Human Rights
and gender rights. (The I.C. makes provision for both of these under Chap. 8)



25 January 1995

DEMOCRATIC PARTY: SUBMISSION TO THEME COMMITTEE 2
ON "SEPARATION OF POWERS"

(Ref T.C. 2 no 1)

1. In respect of the heading "Separation of Powers' the Constitutional Assembly is required to
give effect to the following Constitutional Principle.

Schedule 4
vi

"There shall be a separation of powers between the legislature, executive and judiciary, with
appropriate checks and balances to ensure accountability, responsiveness and openness."

2. To achieve the above in respect of the separation of powers, the Constitution must contain
specific provisions in which the separate powers are allocated.  The DP proposes the following
provisions:

2.1 Legislative authority of Republic

"The legislative authority of the Republic shall, subject to this Constitution, vest in Parliament,
which shall have the power to make laws for the Republic in accordance with this
Constitution.' (See interim Constitution Section 37)

2.2 Executive Authority of the Republic

"The executive authority of the Republic with regard to all matters falling within the legislative
competence of Parliament shall vest in the President, who shall exercise and perform his or her
powers and functions subject to and

in accordance with this Constitution.'                       (See I. C. Sect 75)

'On being elected, the President shall vacate his or her seat in the National
Assembly.'                                                (See I. C. Sect 77 (4))



2.3 Judicial Authority

"(I) The judicial authority of the Republic shall vest in the courts established
by this constitution and any other law.

(2) The judiciary shall be independent, impartial and subject only to this
Constitution and the law.

(3) No person and no organ of state shall interfere with judicial officers
in the performance of their functions.'                  (See I.C. Sect 96)

3. There are a number of mechanisms/structures that should be included in the
Constitution to ensure "accountability, responsibleness and openness.'

e. g. certain provisions in a Bill of Rights, a Human Rights Commission, an Auditor
General, a Public Protector, regular elections, accountability at Provincial and
Local level etc.

However, the most important 'checks and balances' are to be found in the
relationship between the President and his Cabinet on the one hand and Parliament
on the other.

4. There should be no ambiguity about the Executives accountability to Parliament.
Accordingly, the Democratic Party proposes, inter alia, the following provisions:

4.1 Accountability of Ministers and Cabinet

'A Minister shall be accountable individually both to the President and to
Parliament for the administration of the portfolio entrusted to him or her, and all
members of the Cabinet shall correspondingly be accountable collectively for the
performance of the functions of the national government and for its

policies.'                                                  (See I. C. Sect 92 (1))

4.2 Votes of no confidence

"(I) If Parliament passes a vote of no confidence in the Cabinet, including
the President, the President shall, unless he or she resigns, dissolve
Parliament and call an election in accordance with section 39.



(2) If Parliament passes a vote of no confidence in the President, but not
in the other members of the Cabinet, the President shall resign.

(3) If Parliament passes a vote of no confidence in the Cabinet, excluding
the President, the President may -

(a) resign;
(b) reconstitute the Cabinet in accordance with section 88(4); or
(c) dissolve Parliament and call an election in accordance with

section 39.

(4) The President shall where required, or where he or she elects, to do so
in terms of this section, dissolve Parliament by proclamation in the
Gazette within 14 days of the relevant vote of no confidence.'

(See I. C. Sect 93)

4.3 National Revenue Fund

'(I) There is hereby established a National Revenue Fund, into which shall
be paid all revenues, as may be defined by an Act of Parliament, raised
or received by the national government, and from which appropriations
shall be made by Parliament in accordance with this Constitution of any
applicable Act of Parliament, and subject to the charges imposed
thereby.

(2) No money shall be withdrawn from the National Revenue Fund, except
under appropriation made by an Act of Parliament in accordance with
this Constitution: Provided that revenue to which a province is entitled in
terms of section 155(2)(a), (b), (c) and (d) shall from a direct charge
against the National Revenue Fund to be credited to the
respective Provincial Revenue Funds.'                   (See I.C.Sect 185)

4.4 Annual budget

'The Minister responsible for national financial affairs shall in respect of every
financial year cause to be laid before the National Assembly an annual budget
reflecting the estimates of revenue and expenditure, which shall, inter alia, reflect
capital and current expenditure of the government for that year.'

(See I.C. Sect 186)



5. This submission is made without knowing which structure of government the
Constitutional Assembly will decide on.  The provisions may have to be adjusted
dependant upon the nature and details of such structure of Government.

Colin Eglin MP
Democratic Party



Democratic Party

27 January 1995

DEMOCRATIC PARTY: SUBMISSION TO THEME COMMITTEE 3
ON "THE NATURE OF THE PROVINCIAL SYSTEM

AND LOCAL GOVERNMENT
(Ref T.C. 3 no 1)

1. The Democratic Party attaches great importance to both Provincial and Local Government.  It is
at these levels in a three-tiered structure of government that government with its accountability
can be taken closest to the people, and where the people with the democratic responsibility can
be taken closest to government.

2. Subject only to consideration of the essential national interest decisions, both legislative and
executive, should be taken at the level that is closest to the people who will be affected by such
decisions.

3. The Constitution Principles most relevant to the issue of Provincial and Local Government are
the following:

"Government shall be structured at national, provincial and local levels.'

xvii
"At each level of government there shall be democratic representation.  This principle

shall not derogate from the provisions of Principle Xlll.'

               xviii

2.    "The powers and functions of the provinces defined in the Constitution,
including the competence of a provincial legislature to adopt a constitution for its

province, shall not be substantially less than or substantially inferior to those provided
for in this Constitution.

"A framework for local government powers, functions and structures shall be set
out in the Constitution.  The comprehensive powers, functions and other features



of local government shall be set out in parliamentary statues or in provincial
legislation or in both.

xx

'Each level of government shall have appropriate and adequate legislative and
executive powers and functions that will enable each level to function effectively.
The allocation of powers between different levels of government shall be made on
a basis which is conducive to financial viability at each level of government and to
effective public administration, and which recognises the need for and promotes
national unity and legitimate provincial autonomy and acknowledges cultural
diversity.  '

xxv

'The national government and provincial governments shall have fiscal powers and
functions which will be defined in the Constitution.  The framework for local
government referred to in Principle XXIV shall make provision for appropriate
fiscal powers and functions for different categories of local government.'

xxvi

"Each level of government shall have a constitutional right to an equitable share of
revenue collected nationally so as to ensure that provinces and local governments
are able to provide basic services and execute the functions allocated to them.'

xxu

'The national government shall not exercise its powers (exclusive or concurrent) so
as to encroach upon the geographical, functional or institutional integrity of the
provinces.'

4. The Constitutional Principles in XXI also sets out 'the criteria to be applied in the
allocation of powers to the national government and the provincial governments.'

5. What emerges from the above is that the Constitution must make specific provision
for the following:

i) The structuring of government at national, provincial and local levels.



ii) The powers and functions including fiscal powers and functions of the
national and provincial governments.

iii)   The boundaries of the Provinces.

iv) A framework for the powers, functions and structures including fiscal powers
and functions of Local Governments.

v) The constitutional right of each level of government to an equitable share of
Revenue collected nationally.

6. The DP will submit detailed proposals on these issues as the work of the Theme
Committee in terms of the "Blocks' in the work programme unfolds.

7. What is however of critical importance to the DP is that the powers and functions
of each of the levels of Government must be defined in the constitution in a manner
that will allow for cooperation, but not encroachment, between the respective
levels.

Colin Eglin MP
27 January 1995



DEMOCRATIC PARTY (DP)

NEW DRAFT SUBMISSION TO REPLACE EXISTING

DEMOCRATIC PARTY PROPOSAL ON CRIMINAL JUSTICE RIGHTS

1. Section 25 of the interim Constitution reads as follows:

"(1) Every person who is detained, including every sentenced prisoner, shall have
the right -

(a) to be informed promptly in a language which he or she understands of the
reason for his or her detention;

(b) to be detained under conditions consonant with human dignity, which shall
include at least the provision of adequate nutrition, reading material and
medical treatment at state expense;

(c) to consult with a legal practitioner of his or her choice, to be informed of this
right promptly and, where substantial injustice would otherwise result, to be
provided with the services of a legal practitioner by the state;

(d) to be given the opportunity to communicate with, and to be visited by, his or
her spouse or partner, next-of-kin, religious counsellor and a medical
practitioner of his or her choice; and

(e) to challenge the lawfulness of his or her detention in person before a court of
law and to be released if such detention is unlawful.

2. Every person arrested for the alleged commission of an offence shall , in addition to the
rights which he or she has as a detained person, have the right -

(a) promptly to be informed, in a language which he or she understands, that he or
she has the right to remain silent and to be warned of the consequences of
making any statement;

(b) as soon as it is reasonably possible, but not later than 48 hours after the arrest
or, if the said period of 48 hours expires outside ordinary court hours or on a
day which is not a court day, the first court day after such expiry, to be brought
before an ordinary court of law and to be charged or to be informed of the
reason for his or her further detention, failing which he or she shall be entitled
to be released;



(c) not to be compelled to make a confession or admission which could be used in
evidence against him or her; and

(d) to be released from detention with or without bail, unless the interests of justice
require otherwise.

(3) Every accused person shall have the right to a fair trail, which shall include the right -

(a) to a public trail before an ordinary court of law within a reasonable time after
having been charged;

(b) to be informed with sufficient particularity of the charge;

(c) to be presumed innocent and to remain silent during plea proceedings or trial
and not to testify during trial;

(d) to adduce and challenge evidence, and not to be a compellable witness against
himself or herself;

(e) to be represented by a legal practitioner of his or her choice or, where
substantial injustice would otherwise result, to be provided with legal
representation at state expense, and to be informed of these rights;

(f) not to be convicted of an offence in respect of any act or omission which was
not an offence at the time it was committed, and not to be sentenced to a more
severe punishment than that which was applicable when the offence was
committed;

(g) not to be tried again for any offence of which he or she has previously been
convicted or acquitted;

(h) to have recourse by way of appeal or review to a higher court than the court of
first instance;

(i) to be tried in a language which he or she understands or, failing this, to have
the proceedings interpreted to him or her; and

(j) to be sentenced within a reasonable time after conviction.

2 . There are two obvious deficiencies in the formulation of this section.  The first is that
the adherence to the categories of detained, arrested and accused persons constitutes
an impoverished rendering of the rights here in issue and leads also to unnecessary



ambiguity, some of which has already occupied the attention of the Constitutional
Court.

3. In this regard, the Democratic Party makes two proposals.  The first is to state plainly
the right to a fair trial, both civil and criminal.  The right to a fair civil trial is not
expressly dealt with in the interim Constitution.  Secondly, the present section is
deficient in that it gives inadequate recognition to the procedural rights that are a
necessary part of the process of having disputes determined by courts of law in a fair
fashion.  What is required is a clause that recognises that a fair trial is the outcome of
fair procedures leading up to the trial, and is not simply concerned with fairness in the
courtroom itself.  The following additions to the existing s 25 of the interim
Constitution are proposed:

“(l) Every person shall have the right to a fair trial

(2) Every person shall have the right to due process of law

(3) Every person shall have the right to the privilege against self-incrimination.”

4 . APPLICATION OF THE RIGHT

The duties contemplated by the proposal rest upon the State and its organs of
Government in its widest sense which would include, for example, insolvency inquiries.

5. APPLICATION OF COMMON LAW AND CUSTOMARY LAW

In so far as civil and criminal procedure has a common law foundation as does the
inherent jurisdiction of the Supreme Court, the rights proposed confirm the common
law position.

6. BEARERS OF THE RIGHTS

The bearers of the rights contained in this provision are natural persons and juristic 
persons.

7. LIMITATION OF THE RIGHTS

The rights fall for consideration and the general provision of the limitation
clause.





DEMOCRATIC PARTY:       SUBMISSION TO THEME COMMITTEE 1 ON
(a) SINGLE SOVEREIGN STATE AND
(b) SUPREMACY OF THE CONSTITUTION

In respect of (a), a single Sovereign State, the Constitutional Assembly is required  to
give effect to the following constitutional principle:

Schedule 4 (1): "The Constitution of South Africa shall provide for the
establishment of one sovereign state, a common South
African citizenship and a democratic system of government
committed to achieving a equality between men and women
and people of all races".

The Democratic Party is committed to the creation of a single Sovereign State as
required in terms of the above principle.  We shall argue for the creation of a strongly
federal system of government within this single State, but this argument will in no
way detract from our commitment to the creation of a single South African nation.

In respect of (b) Supremacy of the Constitution, the C.A. is required to give effect to
the following constitutional principle.

Schedule 4 (iv): "The Constitution shall be the supreme
law of the land.  It shall be binding on all organs of state at
all levels of government".

The DP accepts this provision.  It accepts that any law or act inconsistent with the
provisions of the Constitution shall be of no force or effect.  It accepts that the
Constitution must bind all legislative, executive and judicial organs of state at all
levels of government.

The DP believes that the Constitution should be the supreme law with which all
executive actions and legislative measures should have to conform.  The Constitution
should also describe the architecture of government and the relationships which exist
between various levels and different institutions of government.  Critically, it should
lay down powers, duties, responsibilities and entitlements of the levels and



institutions of government, procedures for adhering to these, and avenues to resolve
disputes which may arise between various levels or institutions of government.



20.04.1995

CONSTITUTIONAL ASSEMBLY
THEME COMMITTEE 4

FUNDAMENTAL RIGHTS

DEMOCRATIC PARTY SUBMISSION ON:

3.1: FREEDOM OF RELIGION

 3.2:   FREEDOM  OF ASSOCIATION

     3.3:       FREEDOM OF DEMONSTRATION

FREEDOM OF RELIGION, BELIEF AND OPINION

1. Content of the Right

1.1 Section 14 of the Constitution reads:

"(1) Every person shall have the right to freedom of conscience, thought, belief
and opinion, which shall include academic freedom in institutions of higher
learning.

(2) Without derogating from the generality of subsection (1), religious
observances may be conducted at state or state-aided institutions under
rules established by an appropriate authority for that purpose, provided that
such religious observances are conducted on an equitable basis and
attendance at them is free and voluntary.

(3) Nothing in this Chapter shall preclude legislation recognising-

(a) a system of personal and family law adhered to by persons professing
a particular religion; and

(b) the validity of marriages concluded under a system of religious law
subject to specified procedures.  "

The Democratic Party supports the broad nature of the rights entailed in the
provisions of Section 14.  However, we believe that they need to be rearranged
fundamentally.



For example, we are of the view that freedom of conscience and religion, thought,
belief and opinion should appear together with the provisions of free expression
and speech.  Likewise, we believe that the right to freedom of peaceful and
unarmed assembly and to peaceful association could all be contained under a
similar right, in other words, the right to fundamental freedoms.

In place of the current formulations of Section 14 (freedom of religion, etc),
Section 17 (freedom of association) and Section 18 (freedom of demonstration,
we would propose the following:

1.2 Right to Fundamental Freedoms

 Every person shall have the right to:-

(1) Freedom of conscience and religion, and consequently, the State shall not
favour one religion over another:

(2) Freedom of speech, thought, belief, opinion and expression, including
freedom of the press and the other media of communication.  In respect of the
excise of its control, if any, over any public media, the State shall ensure
diversity of expression and opinion:

(3) Freedom of peaceful and unarmed assembly:

(4) Freedom of peaceful association, subject, however, to the provisions of (the
equality clause):

We strongly believe, in addition, that the provisions in Section 14, as currently
worded, protecting academic freedom are extremely valid and important.  However,
we question whether they would not be better placed together with the rights to
education contained in Section 32 of the Interim Constitution.

Wherever the academic freedom clause is placed in the final constitution, we
strongly believe that the right to academic freedom needs to be contained in the
Charter of Rights.  We believe a formulation, slightly expanded on the present one,
could read as follows:

(1) The freedom to study, learn and teach shall be guaranteed.

(2) The state shall not try to shape education or culture in accordance with any
particular political or ideological commitment.

(3) The academic freedom of every university and similar institution of higher
learning shall be guaranteed.



As regards the right to education, South Africa has a multitude of religious faiths
and beliefs.  One of the fortunate aspects of our history and tradition as a nation
has been the presence of a great deal of religious tolerance.

However, freedom of conscience, religion and belief must be interpreted in the
light of all the provisions of the Bill of Rights, and especially the limitation and
equality clauses.

The Democratic Party supports a broad general formulation and believes it is the
role of the courts to give practical effect and content to the right.  We would,
therefore, propose that instead of the somewhat tortuous formulation in the
Interim Constitution that a broadly based right of religious freedom, together with
its companion rights be formulated, along the lines suggested above.

As regards the necessity for a specific clause enshrining the right to academic
freedom, we regard the light of learning as the torch of democracy.  True learning,
independent of political control is the nemesis of tyranny.  Recognizing that, the
authors of apartheid twisted education into a means of repression.  Never again
can that be permitted.  Democracy means that decisions are taken by persuasion,
rather than coercion.  True persuasion can only take place in a culture which
respects learning.  Unless learning flourishes, therefore, democracy cannot be
attained.  And without freedom, learning cannot flourish.  The Bill of Rights should
seek to guarantee the freedom and independence of learning.

During apartheid, among those who most constantly kept alive the idea of
democracy, and indeed the values affirmed by any future Bill of Rights, were the
independent universities.  They became, in consequence targets for oppression.
The Bill of Rights should seek to put them, and all institutions of higher learning
like them, beyond further interference.

The formulation of the rights proposed in respect of freedom of peaceful and
unarmed assembly and association will be dealt with separately below.

1.3. Application of the Right

A positive duty is imposed upon the State to adhere to the rights contained herein and
not to interfere with either the belief of religious freedom, the belief and practice and
propagation of religious viewpoints, nor the rights of academic freedom.

1.4 Constitutional Duty on Other Actors

Clearly, these rights would be appropriate for horizontal application, subject to suitable
limitation in the appropriate clause.



1.5 Bearers of the Right

Clearly, a meaningful right to religious freedom should exist for both individual citizens
and to institutions which practice both the expression of religious viewpoints (churches,
synagogues, mosques and temples) and related juristic persons.  In respect of the right
to academic freedom, we believe that institutions, such as universities and technikons,
should be able to enforce the right against individuals or the State itself.

1.6 Limitations

The right to freedom of religious expression and belief and opinion and academic
freedom should be subject to reasonable limitations in a properly formulated limitations
clause, such as that provided for in the Interim Constitution in terms of Section 33.

2.      FREEDOM OF ASSOCIATION

Section 17 of the Interim Constitution provides:

"Every person shall have the right to freedom of association".

2.2 Content of the Right

Freedom of association is a general capacity of citizens to join, without interference from
the State or others, in associations, in order to attain various ends.  This is an
uncontroversial right which should be supported.  For the reasons stated under 3. 1
(freedom of religion) we believe this more properly belongs together with citizens rights
to fundamental freedom and that would be the proper place for the right to appear.

In order to allay any, fears, whether legally founded or not, that freedom of association
could be used as a shield behind which privatised racism or discrimination can take
place, we have proposed that freedom of peaceful association should be made subject
to the provisions of the equality clause.  In any event this is probably unnecessary since
the constitution will be read as a whole (in other words, the equality clause will be read
together with all other clauses such as that providing guaranteed right to association).  It
might be as well to dispel any fears on this count by making such provision explicit.

2.3 Application of the Right

A positive duty is imposed on the State which is apparent from the wording of the clause.

2.4 Application of the Right to Common/Customary Law



We believe that freedom of association is a fundamental democratic right which should,
subject to resolution on the debate on the horizontal application of the Bill, be made
applicable to the common law and customary law as well.

2.5 Bearers of the Right

Both natural and juristic persons should enjoy the right to freedom of association
primarily because the rights of association itself implies a collectivisation of individual
rights, such as the formation of organisations and associations to advance a particular
cause.  It would be unduly limiting and ineffectual if the right were to be confined to
natural persons only.

3. FREEDOM OF DEMONSTRATION

Section 16 of the Interim Constitution provides:

"Every person shall have the right to assemble and demonstrate with
others peacefully and unarmed, and to present petitions.

3.1 Content of the Right

The Democratic Party regards the right to demonstrate, subject to the limitations
contained in the above clause as being fundamental and of social value to our
democratic society.  This is particularly true in South Africa, with our long history of
public demonstrations against oppressive rule.  However, like all rights, the right to
demonstrate is subject to limitation.  Aside from reasonable restrictions which the
government would be able to place on demonstrations in order to maintain public order,
which are provided for in terms of the general limitation clause of the Interim Constitution
(Section 33), we particularly approve of the constitutional requirement (in terms of the
current formulation) that any assembly or demonstration be both "peaceful" and
"unarmed".  Since a lawless or armed assembly of persons would completely negate the
democratic and constitutional rights of others, and all too unfortunately in the recent
history of South Africa has often become the norm of public demonstrations, we believe
these limitations to be both necessary and democratic.  These limitations are also
consistent with similar provisions in other human rights instruments.

3.2 Application of the Right

The bearers of the right should be natural persons and juristic persons (collectivised
associations of persons who are likely to demonstrate with a common objective in mind).

3.3 Limitation of the Right by the Legislators

This matter has been dealt with under the Content of the Right.



3.4 Application of the Right to Common/Customary Law

The Democratic Party believes that this right should be applicable in terms of both the
common law and customary law.



CONSTITUTIONAL ASSEMBLY THEME COMMITTEE 4

FUNDAMENTAL RIGHTS

SUBMISSION BY THE DEMOCRATIC PARTY ON BLOCK 3:
RIGHT TO EQUALITY

3(a)           CONTENT OF THE RIGHT

For democracy to flourish, equality is fundamental.  Racial discrimination

predominated in the South African social order in the past.  The Bill of Rights needs

to set its face against discrimination.

What is discrimination?  A successful society must distinguish between the

meritorious and unmeritorious, the just and the unjust, the productive and

unproductive.  When is differentiation permissible and when not?  The Bill of Rights

should provide the answer that differentiation is permissible when it is justified and

impermissible when it is not.  Only when differentiation is not justified does it merit

the pejorative 'discrimination'.

The effect of this is that the court that enforces the Bill is permitted to condemn as

discrimination, an arbitrary exercise of power thought to fall outside the 'best'

categories of differentiation, such as racism or sexism, e.g. a court can outlaw a

particular differentiation made on the ground of pregnancy.  If differentiation on the

ground of pregnancy is unjustified it is discrimination and therefore unconstitutional.

The court need not go so far as to engage in complex debates about whether

differentiation that prejudices only women, but not all women, discriminates against

women.



Despite the generality of this approach, the Bill of Rights should recognise that

differentiation on the specific grounds of race, ethnic origin, colour, gender, sexual

orientation, age, disability, religion, creed and conscience are generally arbitrary and

therefore generally unjustified.  But discrimination has created pervasive inequality in

this country, and if we are to take the commitment to equality seriously, we have to

acknowledge the need for reasonably drawn and rationally justifiable affirmative

action programmes to undo existing inequalities.

However unpalatable it may be, we have to acknowledge too that if such programmes

are to benefit the legitimate beneficiaries, they will have to use the same criteria for

differentiation as those which brought about the inequality.  The clause which

authorises such programmes must provide that such programmes are reasonable and

rational.  A programme would not be rational if it was not focused to reach its

intended beneficiaries or if it continued to operate after it had done its work.  It

should also, on proper interpretation, outlaw fixed race/gender quotas.

The Bill should also recognise that although differentiation on any of the grounds

listed in the equality clause, unless it is part of a reasonably and narrowly focused

affirmative programme intended to undo inequality, is usually abhorrent, sometimes it

may be desirable, e.g. to educate members of different religious persuasions

separately about their religions and for that reason it may be necessary to differentiate

on the ground of religion.  Or it may be necessary to segregate lodgings by gender in

order to protect women residents from sexual harassment or assault.

These are justified differentiations and not discrimination.  The Bill of Rights should

consequently recognise that differentiation even on one of the grounds listed and not

for the sake of countering inequality, may be justified.  It is for this reason that



differentiation on one of the grounds listed should be presumed unjustified.  The

presumption can be rebutted by demonstrating a justification of the Idnd outlined

above.  This formulation should be flexible enough to permit a court to require a more

compelling justification to legitimise some types of differentiation (e.g. racial) than

others (e.g. religion).

Some favour a constitution which seeks to outlaw discrimination only when the state

may be considered responsible for the discrimination.  But there is an important sense

in which the state is always responsible for discrimination: it can always legislate to

outlaw it (unless the constitution forbids it to legislate, in which case the state is

responsible because of the constitution).

Despite that, few would argue for state intervention against all discrimination

anywhere.  Almost everyone recognises the need for some sphere of privacy in which

the choices that individuals make can be made on any ground, however arbitrary,

without any liability to justify them, e.g. the choice of whom to invite into one's

home, whom to favour with one's charity, whom to marry - these fall into that

category.

Rather than confining equality to the area in which the state is responsible it is better

to recognise that there is a sphere of privacy within which decisions to differentiate

need not be justified.  The Bill of Rights should recognise that the constitutional

commitment against discrimination should not intrude into the sphere of privacy.

This recognition could invite racists and other discriminators to take shelter therein;

many will try improperly to expand the need to protect privacy to further

discriminatory ends: immunity invites abuse.  To guard against this danger the Bill of



Rights should confine immunity to decisions made in the exercise of private choice

necessary to preserve personal autonomy.

There are perhaps some in South Africa anxious to retain the privileges bestowed by

apartheid.  Many hope to remove activities hitherto in the public domain, to the

private, expecting that those activities will be insulated from the commitment of the

new social order to root out discrimination.

Neither the constitution nor the Bill of Rights must be party to those efforts.  Its

recognition of a sphere of privacy immune from any need for justification, something

essential to protect against Orwellian state intervention, cannot be permitted to

become a shield for private apartheid.  The relevant provision should be drawn

narrowly to guard against that possibility.

What society considers to belong within the sphere of privacy, changes with time.  At

one stage it was commonly accepted that the terms of private employment were a

matter for employer and employee, and the state should not intrude.  Today, legal

regulation of private employment is pervasive and commonplace.  And it was

generally accepted that when social clubs fell into the sphere of privacy and chose to

exclude Jews, blacks or women, that was their prerogative.  There is now a growing

body of opinion that clubs often supply public goods such as business opportunities,

to which all should enjoy equal access.

The boundaries of privacy are constantly shifting and the constitution or the Bill of

Rights cannot finally define them.  The court entrusted with interpreting the Bill of

Rights will have to define and redefine the boundaries of privacy as society's

conception of that ideas matures and develops.



The prohibition on discrimination in the Bill of Rights should outlaw both direct and

indirect discrimination.  Direct discrimination is overt discrimination.  The concept of

indirect discrimination hits at apparently neutral practices which have differential

impact, e.g. a recruitment policy requiring all mathematics teachers to be six feet tall.

Such a policy, although it makes no reference to race or sex, would favour men over

women and some races over others.  Since the policy would not be justified in

fostering good mathematics teaching, it would be discriminatory.

The prohibition on discrimination should be expressed to be a consequence of the

right to equal treatment; it cannot exhaust the content of that right.  It can be as much

of a denial of equal treatment to fail to differentiate as to differentiate.

It has been observed for instance, that some of the most serious denials of equality to

women take the form of expecting women to be the same as men, or treating them as

though they were.  The relevant provision should be framed widely enough to strike

at inequality in that shape.

The Bill of Rights must demand of government, rational, honest justifications for

policy decisions providing entitlements such as equality or affirmative action.

Rationality and reasonableness should be the standards of justification provided for in

the Bill of Rights.

3(b)           JURISTIC PERSONS

The Democratic Party reiterates submissions made under Block 1 and 2 on the
question of juristic persons, and the horizontal application of the Bill of Rights.  With
specific reference to applying the equality clause to juristic persons and individuals,



the Democratic Party believes the following sub-clause should be added to the
general equality (and prohibition of discrimination) clause:

"Differentiation (discrimination) shall be considered justified when it is the result
of a decision made in the exercise of the type of private choice which preserves
personal autonomy".
(For explanation see P3-4 hereof)

3(c) PROHIBITED GROUNDS FOR DISCRIMINATION - (Section 8 of the
Interim Constitution)

The Democratic Party supports the provisions of these sections, subject to the
reservations it expresses in respect of S. 8(3) which will be elaborated under the
section on affirmative action, and further subject to the amendment detailed above
under 3(b) (Juristic Persons).

The purpose of S.8(2) would appear to ensure that there should be no differentiated
treatment on the grounds or elements which are vital to the nature of human identity.
The words 'without derogating from the generality of this provision' would allow a
court to take account of a range of elements of the human personality which have
hitherto not been considered in the express words.  Thus, groups affected by poverty,
unemployment and lack of access to power, can be considered under S. 8(2).

Among the designated criteria are gender and sex.  The inclusion of gender implies

that the constitution acknowledges that significant differences between men and

women in respect of skills and social roles cannot be explained by biological

differences, but must be located in social and political origins.  The inclusion of

gender as a designated prohibition allows a court to examine those social forces and

power relationships which promote discrimination between men and women.

The concept of unfair discrimination doubtless represents an attempt to distinguish

between a process of benign and malign distinction.  It presupposes that

discrimination itself can be freed from a pejorative content.  To an extent the policy



of affirmative action could be construed to be a form of positive treatment which

would therefore fall within the concept of fair discrimination.

The Democratic Party believes discrimination means unjustified differentiation.

Differentiation on the ground of race, ethnic origin, colour, gender, sexual orientation,

age, disability, religion, creed or conscience, shall be presumed unjustified unless it is

part of a rational programme intended to remedy substantial inequality.

Differentiation shall be justified when it is the result of a decision made in the

exercise of the type of private choice which preserves personal autonomy.

In its General Comment 18, the Human Rights Committee established under the

International Covenant on Civil and Political Rights noted: "The term 'discrimination'

is used in the Covenant and should be understood to imply any distinction, exclusion,

restriction or reference which is based on any ground such as race, colour sex,

language, religion, political or other opinion, national or social origin, property, birth

or other status, which has the purpose or effect of nullifying or impairing the

recognition, enjoyment or exercise by all persons and on equal footing of all rights

and freedoms.  Not every differentiation or treatment will constitute discrimination.

If the criteria for such differentiation are reasonable and objective and if their aim is

to achieve a purpose which is legitimate under the Covenant." General comment

18(37) (UN.  N York 1989) para.7. The Democratic Party supports this reasoning.

Article 14 of the European Convention on Human Rights provides: 'The enjoyment of

the rights and freedoms set forth in this Convention shall be secured without

discrimination on any ground such as sex, race, colour, religion, political or other

opinion, national minority, property, birth or other status'.



In general, the European Court of Human Rights has found that a violation of Article

14 arises if there is differential treatment in circumstances where there is no objective

and reasonable justification, or in the event that there is such justification,

proportionality is lacking between the aims sought and the means employed.

In the US, the justification for differentiation has been fundamental to anti-

discrimination jurisprudence.  Classifications based on racial criteria are considered

suspect and the doctrine of strict scrutiny has been applied to them.  The

classification must be shown to be a necessary means to the promotion of a

'compelling and overriding' state interest.

3(d)           AFFIRMATIVE ACTION

The Democratic Party agrees that the Bill of Rights should have a clause protecting

affirmative action programmes from challenge under the Equality Clause.  This is

because we believe that, properly drafted and subject to certain key limitations,

affirmative action need not conflict with the notion of equality . The Democratic Party

believes that affirmative action must aspire to deliver equality by undoing inequality.

This requires that affirmative action programmes should be explicit authorised by the

constitution.  Section 8(3) of the interim constitution, insulates from challenge

"measures aimed at the adequate protection and advancement of persons

disadvantaged by discrimination in order to enable full and equal enjoyment of all

rights and freedoms.  "

The Democratic Party believes that clause 8(3) is deficiently drafted.  Its most

conspicuous flaw is its reliance on the vacuous notion of "adequate protection and

advancement.  " The clearest thing about "adequacy", is its inadequacy as a criterion

for decision-making.



Less conspicuous, but more important, is the inadequacy of the word "aimed" which

makes the validity of an affirmative action programme depend solely on the intentions

of its designers to the exclusion of its effects.

Many such programmes, because they are poorly focused or misconceived or badly

executed, can do nothing but squander resources or destroy productivity or aggravate

inequality or comprehensively apply a non-authoritarianism in the form of so-called

"reverse discrimination" programmes.

To avoid these consequences, an affirmative action clause has to empower the court

that applies it, to review not only the aims of the programme, but also the means by

which it seeks to realise those aims.  It has to empower the court to ask whether the

programme is in fact one reasonably likely to achieve its goal of undoing

disadvantage.

To avoid the legislature imposing group based reverse discrimination measures which

do not necessarily advantage excluded individuals from previously disadvantaged

groups, the Democratic Party proposes that S. 8(3) of the interim constitution be

amended by the interposition of the word 'reasonable' in the following context:-

3(a) This section shall not preclude reasonable measures designed to achieve
the adequate protection and advancement of persons or groups or
categories of persons disadvantaged by unfair discrimination, or to enable
them full and equal enjoyment of all rights and freedoms.



"Reasonableness" as a standard of justification will allow the courts to enquire into -

and ensure - that affirmative action programmes do not become limitless,

discriminatory or oppressive.

3(e) CUSTOMARY LAW, INCLUDING THE RULES AND CUSTOMS OF

RELIGIOUS AND TRADITIONAL COMMUNITIES

The Democratic Party reserves its rights to make a detailed submission on this

provision at the appropriate stage when this matter is to be debated.



THEME COMMITTEE 5

SUBMISSION FOR BLOCK 5 - TRADITIONAL LEADERS
& CUSTOMARY LAW

Introduction

The guiding principles of DP policy in respect of traditional leaders and customary law are: 1) to
ensure that members of traditional communities have equal access to justice; and 2) that any
provision for traditional courts are consistent with and subject to the Bill of Rights.

The DP believes room can and should be made in the South African judicial system for customary
law.  Customary law, just like Roman-Dutch law, is not be definition static.  Traditional leaders and
customary law will have to adapt to the new order.  We envision a marriage of tradition and
modernity which will be to the benefit of all.

An interesting case in point is the election Of chiefs in Botswana.  Nothing could preclude
the election of chiefs, nor the possibility of a female chief, in South Africa.

1. Relevant Constitutional Principles

Principle V; and specifically the first sentence thereof:

"The legal system shall ensure the equality of all before the law and equitable legal
process ......”

Principle VII:

"The judiciary shall be appropriately qualified, independent and impartial and shall
have the power and jurisdiction to safeguard and enforce the Constitution and all
fundamental rights.  "

Principle XIII:



"The institution, status and role of traditional leadership, according to indigenous law, shall
be recognised and protected in the Constitution.  Indigenous law, like common law, shall be
recognised and applied by the courts, subject to the fundamental rights contained in the
Constitution and to legislation dealing specifically therewith.  "

Proposal

The DP supports Professor T. Nhlap's recommendation that traditional courts be recognised and
incorporated in to the existing court system.  Traditional courts should be at the bottom of the
hierarchy, below the magistrates courts.  Traditional courts should deal only with customary law.
Applicants should have the right to appeal.

Traditional courts could be accommodated in S. 103 of the Constitution.

Provision should be made granting to Parliament the authority to monitor and regulate these
courts.

Issues such as the training and accountability of officers of traditional courts should be addressed
by appropriate Parliamentary legislation, and not in the Constitution.

DEMOCRATIC  PARTY (DP)



DEMOCRATIC PARTY SUBMISSION: BLOCK 2

THEME COMMITTEE 4

1. INTRODUCTION

It is unclear to the Democratic Party the precise meaning of the phrase "the nature of Bill of Rights
and Application".  However insofar as we understand the terminology employed we wish to make a
preliminary submission as follows:

2. NATURE OF THE BILL OF RIGHTS

2.1 Potentially this covers the spectrum of so-called first, second and third generation rights.

Since the question of the second and third generation (socioeconomic) rights and their place,

meaning and content in a future Bill of Rights is to be dealt with separately by the Theme

Committee we do not intend to comment specifically until this topic is debated thoroughly at

the relevant time.

The other implication of the nature of the Bill of Rights is the question of which rights are

universally accepted as being "fundamental"?  In our view the interim constitution adequately

answers this question by insisting that the entire constitution adequately answers this question

by insisting that the entire constitution, especially chapter 3, be interpreted so as to promote

the concept of "liberty and equality".  In our view those rights which promote liberty and

equality are the universal norms.

2.2 Little purpose will be served by doing a comparative survey of the constitutions of the

world in order to give meaning and content to this principle.  Certainly, in respect of the



first category of rights, an irreducible core already exists in the Constitution of the Republic

of South Africa, 1993 (Act 200 of 1993).  To a large extent these are not even discretionary

since the Constitutional Assembly is bound, in terms of, especially constitutional principles 1

1 1, V, VIII, IX, XI, XII to enshrine this irreducible core in the final constitution.

2.3 Without necessarily agreeing with the exact wording and specific content of each and every

right contained in chapter 3 of the constitution we indicate below that the following sections

of chapter 3 would certainly form part of the irreducible core of rights which should enjoy

universal application:

8: Commitment to Equality;

9: Commitment to Life;
10: Right to dignity;

ll: Freedom and security of person, including right against detention without
trial;

12: Right against servitude;

13: Right to privacy;

14: Freedom of belief (including religion);

15: Freedom of expression;

16: Right of free movement;

17: Right of voluntary association;

18: Right of peaceful assembly;

19: Right of choice of residence;

20: Rights of citizenship;

21: Right of franchise and political activity;



22: Right of access to independent courts/tribunals;

23: Right of access to information;

24: Right to fairness in respect of administrative acts;

25: Right to criminal justice i.e. due process;

26: Right to free economic activity;

28: Right to property;

31:     Right to language and culture.

2.4       There certainly can be argument about the inclusion of further rights, but we believe that

the aforementioned irreducible core of universally accepted norms are the minimum

requirement consistent with a free society enjoying a culture of human rights.

3. APPLICATION OF BILL OF RIGHTS

3.1 The meaning and content of the application of Bill of Rights must, in the final analysis,

answer the question "who is bound by the Bill of Rights"?  Obviously the state, in all its

emanations and organs is bound by the Bill of Rights.  To the extent that this concept is

established and codified by section 7(1) of the constitution, the Democratic Party agrees with

it.

3.2 A problematic issue arises in respect of the judiciary itself.  Is the judiciary understood to

form part of the "state at all levels of government"?  Section 7(1) of the Constitution suggests

it does not, for the simple reason that it is excluded from the provisions of that section.

However, section 35(3), dealing with the interpretation of the Bill of Rights, states -



"in the interpretation of any law and the application and development of the common law and

customary law, a court shall have due regard to the spirit, purport and objects of this

chapter".

This suggests that, by necessary implication via the common law, the judiciary is bound by

the Bill of Rights.

3.3 The entire question of application cannot be determined until the issue of horizontality and

verticality is resolved.  The essence of the common law deals with private relations in society.

To the extent that this has already been debated under block 1 it is worth restating the

Democratic Party proposition is that there is no reason why, subject to the proper safeguards,

the Bill of Rights should not apply horizontally.  The private law should be made congruent

to laws applying to state action.  One may illustrate this by use of two simple examples:-

0      1.      The University can be construed as forming part of the state.

Its actions and disciplinary procedures will be bound therefore by the due process

provisions of the Bill of Rights.  But if we contrast this position against that of a major

corporation, vastly more powerful than a university administration, we could find that the

private corporation is not bound to conduct its disciplinary or ordinary procedures in

accordance with the Bill of Rights.  This anomaly is obviously unacceptable.



0      ii.               When it comes to a defamation action by, for example, a local municipal

councillor, who is a member of the organs of state, he will be in a completely

different position because of the vertical application of the Bill of Rights than, for

example, a company director involved in a similar defamation action who is not

bound by the Bill of Rights because it has no horizontal application.  This anomaly,

too, cannot be justified.

3.4 It is the contention of the Democratic Party that if we are at all concerned with the principles

of justification and the use of power, which we should be, then the Bill of Rights should not

be a party to drawing an arbitrary line in the sand between state power and social power.

Generally speaking, children’s' rights, labour rights and rights to free speech will not really

have much meaning or impact if they are solely confined to conferring obligations on the

state.  Obviously they should have wider implication.  However, we reiterate our view,

contained in the report on block 1, that such application has to be very carefully considered

and an audit will have to be undertaken of all the provisions of the Bill of Rights to ensure

that its horizontal applicability does not lead to gross injustices, impractical anomalies, or

absurd consequences.  We believe such an audit is both practical and necessary.

4. THE BILL OF RIGHTS AND THE DUTIES AND OBLIGATIONS OF THE STATE

4.2 We understand this topic to be largely redundant because insofar as we are dealing with the

vertical application of the Bill of Rights to a core of universally accepted fundamental

freedoms it is trite to observe that such rights are essentially defensive or negative in

character and form.  They constrain the state from doing certain things i.e. the state shall

not do X or Y.



4.3 The crucial point here, however, concerns second and third generation rights which are

positive in nature and oblige the state to take actions and incur expenditure in the interests

of the holder of the right.  The difficulty here is that this leads to confusion in the role of the

judiciary with that of the legislature.

There are certain more subtle arguments which also require consideration.  However, we

believe that this is more properly discussed, for the reasons stated above, when the Theme

Committee and the Constitutional Assembly considers the nature, place and purpose of so-

called second and third generation rights.

5. THE BILL OF RIGHTS AND THE DUTIES AND OBLIGATIONS OF THE CITIZEN

5.1 The Democratic Party fully subscribes to the view that the citizen has rights and obligations.

However, it is the purpose, primarily, of statute law to regulate the obligations of citizens to

the state and to his or her fellow citizens.  It is quite clear that obligations of citizens towards

each other will only come into play when the Constitutional Assembly has resolved the

question of the horizontal application of this bill.  We need comment no further on this issue

beyond that which is contained in the aforegoing paragraphs and in our previous submissions

to the Constitutional Theme Committee.

5.2 However, the immediate issue to be disposed of is whether the Bill of Rights should create

citizen's obligations towards the state.  In our view this is pre-eminently a question to be

disposed of by legislation on a wide variety of fields.  The core fundamental of a democracy

remains the rights which citizens obtain from the state and not the other way around.  What



obligations are we to cast on the individual beyond the presumption that he or she has to

obey the law and the constitution itself'?  On this there should be no debate whatsoever and

it is up to the legislature and the executive to ensure compliance therewith.  However, if it is

proposed to cast obligations on citizens, in rigid terms, in a Bill of Rights then the

Democratic Party believes we are creating a significant problem.  If the bill attempts to

enumerate a set of rights against the citizen, held by the state, then we in fact will limit

essentially the citizen's obligation to those which are codified in the Bill of Rights.  In fact

the state has almost limitless theoretical rights against the citizen constrained essentially by

two factors:-

(i) Regular Elections; and

(ii)           The Constitution itself, especially the Bill of Rights.

For these reasons we do not believe this issue requires further consideration.

A J LEON MP
DEMOCRATIC PARTY
16.02.95
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CONSTITUTIONAL ASSEMBLY: THEME COMMITTEE I

CHARACTER OF DEMOCRATIC STATE

SUBMISSION BY THE DEMOCRATIC PARTY ON BLOCK 2 AGENDA ITEM 2

EQUALITY

CONTENT OF THE RIGHT

For democracy to flourish, equality is fundamental.  Racial discrimination predominated
in the South African social order in the past.  The Bill of Rights needs to set its face
against discrimination.

What is discrimination?  A successful society must distinguish between the meritorious
and  unmeritorious, the just and the unjust, the productive and unproductive.  When is
differentiation permissible and when not?  The Bill of Rights should provide the answer
that differentiation is permissible when it is justified and impermissible when it is not.
Only when differentiation is not justified does it merit the pejorative 'discrimination'.

The effect of this is that the court that enforces the Bill is permitted to condemn as
discrimination, an arbitrary exercise of power thought to fall outside the 'best' categories
of differentiation, such as racism or sexism, e.g. a court can outlaw a particular
differentiation made on the ground of pregnancy.  If differentiation on the ground of
pregnancy is unjustified it is discrimination and therefore unconstitutional.  The court
need not go so far as to engage in complex debates about whether differentiation that
prejudices only women, but not all women, discriminates against women.

Despite the generality of this approach, the Bill of Rights should recognise that
differentiation on the specific grounds of race, ethnic origin, colour, gender, sexual
orientation, age, disability, religion, creed and conscience are generally arbitrary and
therefore generally unjustified.  But discrimination has created pervasive inequality in
this country, and if we are to take the commitment to equality seriously, we have to
acknowledge the need for reasonably drawn and rationally justifiable affirtnative action
programmes to undo existing inequalities.



However unpalatable it may be, we have to acknowledge too that if such programmes
are to benefit the legitimate beneficiaries, they will have to use the same criteria for
differentiation as those which brought about the inequality.  The clause which authorises
such programmes must provide that such programmes are reasonable and rational.  A
programme would not be rational if it was not focused to reach its intended beneficiaries
or if it continued to operate after it had done its work.  It should also, on proper
interpretation, outlaw fixed race/gender quotas.

The Bill should also recognise that although differentiation on any of the grounds listed
in the equality clause, unless it is part of a reasonably and narrowly focused affirmative
programme intended to undo inequality, is usually abhorrent, sometimes it may be
desirable, e.g. to educate members of different religious persuasions separately about
their religions and for that reason it may be necessary to differentiate on the ground of
religion.  Or it may be necessary to segregate lodgings by gender in order to protect
women residents from sexual harassment or assault.

These are justified differentiations and not discrimination.  The Bill of Rights should
consequently recognise that differentiation even on one of the grounds listed and not for
the sake of countering inequality, may be justified.  It is for this reason that differentiation
on one of the grounds listed should be presumed unjustified.  The presumption can be
rebutted by demonstrating a justification of the kind outlined above.  This formulation
should be flexible enough to PERMIT a court to require a more compelling justification to
legitimise some types of differentiation (e. g. racial) than others (e. g. religion).
Some favour a constitution which seeks to outlaw discrimination only when the state may
be considered responsible for the discrimination.  But there is an important sense in
which  the state is always responsible for discrimination: it can always legislate to outlaw
it  (unless the constitution forbids it to legislate, in which case the state is responsible
because  of the constitution).

Despite that, few would argue for state intervention against all discrimination anywhere.
Almost everyone recognises the need for some sphere of privacy in which the choices
that individuals make can be made on any ground, however arbitrary, without any liability
to justify them, e.g. the choice of whom to invite into one's home, whom to favour with
one's charity, whom to marry - these fall into that category.

Rather than confining equality to the area in which the state is responsible it is better to
recognise that there is a sphere of privacy within which decisions to differentiate need
not be justified.  The Bill of Rights should recognise that the constitutional commitment
against discrimination should not intrude into the sphere of privacy.

This recognition could invite racists and other discriminators to take shelter therein;
many will try improperly to expand the need to protect privacy to further discriminatory
ends: immunity invites abuse.  To guard against this danger the Bill of Rights should
confine immunity to decisions made in the exercise of private choice necessary to
preserve personal autonomy.



There are perhaps some in South Africa anxious to retain the privileges bestowed by
apartheid.  Many hope to remove activities hitherto in the public domain, to the private,
expecting that those activities will be insulated from the conunitment of the new social
order to root out discrimination.

Neither the constitution nor the Bill of Rights must be party to those efforts.  Its
recognition of a sphere of privacy immune from any need for justification, something
essential to protect against Orwellian state intervention, cannot be permitted to become
a shield for private apartheid.  The relevant provision should be drawn narrowly to guard
against that possibility.

What society considers to belong within the sphere of privacy, changes with time.  At
one stage it was commonly accepted that the terms of private employment were a matter
for employer and employee, and the state should not intrude.  Today, legal regulation of
private employment is pervasive and commonplace.  And it was generally accepted that
when social clubs fell into the sphere of privacy and chose to exclude Jews, blacks or
women, that was their prerogative.  There is now a growing body of opinion that clubs
often supply public goods such as business opportunities, to which all should enjoy
equal access.
The boundaries of privacy are constantly shifting and the constitution or the Bill of Rights
cannot finally define them.  The court entrusted with interpreting the Bill of Rights will
have to define and redefine the boundaries of privacy as society's conception of that
ideas matures and develops.

The prohibition on discrimination in the Bill of Rights should outlaw both direct and
indirect discrimination.  Direct discrimination is overt discrimination.  The concept of
indirect discrimination hits at apparently neutral practices which have differential impact,
e.g. a recruitment policy requiring all mathematics teachers to be six feet tall.  Such a
policy, although it makes no reference to race or sex, would favour men over women and
some races over others.  Since the policy would not be justified in fostering good
mathematics teaching, it would be discriminatory.

The prohibition on discrimination should be expressed to be a consequence of the right
to equal treatment; it cannot exhaust the content of that right.  It can be as much of a
denial of equal treatment to fail to differentiate as to differentiate.
It has been observed for instance, that some of the most serious denials of equality to
women take the form of expecting women to be the same as men, or treating them as
though they were.  The relevant provision should be framed widely enough to strike at
inequality in that shape.

The Bill of Rights must demand of government, rational, honest justifications for policy
decisions providing entitlements such as equality or affirtnative action.  Rationality and
reasonableness should be the standards of justification provided for in the Bill of Rights.



JURISTIC PERSONS

The Democratic Party reiterates submissions made under Block 1 and 2 on the question
of juristic persons, and the horizontal application of the Bill of Rights.  With specific
reference to applying the equality clause to juristic persons and individuals, the
Democratic Party believes the following sub-clause should be added to the general
equality (and prohibition of discrimination) clause:

"Differentiation (discrimination) shall be considered justified when it is the result  of a
decision made in the exercise of the type of private choice which preserves personal
autonomy".

(For explanation see P3-4 hereof)

PROHIBITED GROUNDS FOR DISCRIMINATION - (Section 8 of the Interim
Constitution)

The Democratic Party supports the provisions of these sections, subject to the
reservations it expresses in respect of S.8(3) which will be elaborated under the section
on affirmative action, and further subject to the amendment detailed above under 3(b)
(Juristic Persons).

The purpose of S.8(2) would appear to ensure that there should be no differentiated
treatment on the grounds or elements which are vital to the nature of human identity.
The words 'without derogating from the generality of this provision' would allow a court to
take account of a range of elements of the human personality which have hitherto not
been considered in the express words.  Thus, groups affected by poverty, unemployment
and lack of access to power, can be considered under S.8(2).

Among the designated criteria are gender and sex.  The inclusion of gender implies that
the constitution acknowledges that significant differences between men and women in
respect of skills and social roles cannot be explained by biological differences, but must
be located in social and political origins.  The inclusion of gender as a designated
prohibition allows a court to examine those social forces and power relationships which
promote discrimination between men and women.
The concept of unfair discrimination doubtless represents an attempt to distinguish
between a process of benign and malign distinction.  It presupposes that discrimination
itself can be freed from a pejorative content.  To an extent the policy of affirmative action
could be construed to be a form of positive treatment which would therefore fall within
the concept of fair discrimination.

The Democratic Party believes discrimination means unjustified differentiation.
Differentiation on the ground of race, ethnic origin, colour, gender, sexual orientation,



age, disability, religion, creed or conscience, shall be presumed unjustified unless it is
part of a rational programme intended to remedy substantial inequality.
Differentiation shall be justified when it is the result of a decision made in the exercise of
the type of private choice which preserves personal autonomy.

In its General Comment 18, the Human Rights Committee established under the
International Covenant on Civil and Political Rights noted: "The term 'discrimination' is
used in the Covenant and should be understood to imply any distinction, exclusion,
restriction or reference which is based on any ground such as race, colour sex,
language, religion, political or other opinion, national or social origin, property, birth or
other status, which has the purpose or effect of nullifying or impairing the recognition,
enjoyment or exercise by all persons and on equal footing of all rights and freedoms.
Not every differentiation or treatment will constitute discrimination.  If the criteria for such
differentiation are reasonable and objective and if their aim is to achieve a purpose
which is legitimate under the Covenant.  " General comment 18(37) (UN.  N York 1989)
para.7. The Democratic Party supports this reasoning.
Article 14 of the European Convention on Human Rights provides: 'The enjoyment of the
rights and freedoms set forth in this Convention shall be secured without discrimination
on any ground such as sex, race, colour, religion, political or other opinion, national
minority, property, birth or other status'.

In general, the European Court of Human Rights has found that a violation of Article 14
arises if there is differential treatment in circumstances where there is no objective and
reasonable justification, or in the event that there is such justification, proportionality is
lacking between the aims sought and the means employed.
In the US, the justification for differentiation has been fundamental to anti-discrimination
jurisprudence.  Classifications based on racial criteria are considered suspect and the
doctrine of strict scrutiny has been applied to them.  The classification must be shown to
be a necessary means to the promotion of a 'compelling and overriding' state interest.

AFFIRMATIVE ACTION

The Democratic Party agrees that the Bill of Rights should have a clause protecting
affirmative action programmes from challenge under the Equality Clause.  This is
because we believe that, properly drafted and subject to certain key limitations,
affirmative action need not conflict with the notion of equality.  The Democratic Party
believes that affirmative action must aspire to deliver equality by undoing inequality.
This requires that affirmative action programmes should be explicit authorised by the
constitution.  Section 8(3) of the interim constitution, insulates from challenge "measures
aimed at the adequate protection and advancement of persons disadvantaged by
discrimination in order to enable full and equal enjoyment of all rights and freedoms.  "

The Democratic Party believes that clause 8(3) is deficiently drafted.  Its most
conspicuous flaw is its reliance on the vacuous notion of "adequate protection and



advancement.  " The clearest thing about "adequacy", is its inadequacy as a criterion for
decision-making.

Less conspicuous, but more important, is the inadequacy of the word "aimed" which
makes the validity of an affirtnative action programme depend solely on the intentions of
its designers to the exclusion of its effects.
Many such programmes, because they are poorly focused or misconceived or badly
executed, can do nothing but squander resources or destroy productivity or aggravate
inequality or comprehensively apply a non-authoritarianism in the form of so-called
"reverse discrimination" programmes.

To avoid these consequences, an affirmative action clause has to empower the court
that applies it, to review not only the aims of the programme, but also the means by
which it seeks to realise those aims.  It has to empower the court to ask whether the
programme is in fact one reasonably likely to achieve its goal of undoing disadvantage.
To avoid the legislature imposing group based reverse discrimination measures which
do not necessarily advantage excluded individuals from previously disadvantaged
groups, the Democratic Party proposes that S.8(3) of the interim constitution be
amended by the interposition of the word 'reasonable' in the following context:-
3(a) This section shall not preclude reasonable measures designed to achieve the
adequate protection and advancement of persons or groups or categories of persons
disadvantaged by unfair discrimination, or to enable them full and equal enjoyment of all
rights and freedoms.

"Reasonableness" as a standard of justification will allow the courts to inquire into - and
ensure  that affirmative action programmes do not become limitless, discriminatory or
oppressive.



Democratic Party.
Agenda Item 3. "One, sovereign state."

In respect of (a) a single, Sovereign State, its Constitutional Assembly is required to give
effect to the following constitutional principle:

Schedule 4 (1): "The Constitution of South Africa shall provide for the establishment
of one sovereign state, a common South African citizenship and a democratic system of
government committed to achieving equality between men and women and people of all
races"

The Democratic Party is committed to the creation of a single Sovereign State as
required in terms of the above principle.

(a) Provincial autonomy.
The D.P. will argue strongly in favour of a federal system of government because it
believes in the maximum devolution of power.  The D.P. believes that the people must
govern and that there is no more effective way of giving this expression than for the
constitution to provide for a variety of sites of power in which the people themselves can
participate in making decisions affecting them.  By providing a variety of different sites of
power, federalism enables more people to take part in the process of
government.  It brings government closer to the people.  This promotes accountability of
political office-bearers to their constituents, and promotes the establishment of a
democratic culture.  It can also reduce the intensity of the struggle for power at the
central government level as it ceases to be a 'winner take all' contest.

The Democratic Party believes that an overconcentration of power in central government
leads to the retention of power for its own sake, and the use of power and patronage for
the advantage of the party or group which is in power.  South Africa's history is littered
with examples of the use of the monopoly of centralized political power to impose an
oppressive philosophy on the entire country.  A federal structure makes this very much
more difficult, and the system also provides a variety of sites of power in which more
people can exercise power, making the retention  of central government power relatively
less important.  The Democratic Party accepts the cultural, linguistic,  geographic and
political diversity of South Africa.  This diversity is a national asset which needs to be
developed in a spirit of mutual respect, tolerance and conciliation.  Federalism helps to
accommodate this diversity by multiplying the sites of power.
Moreover, by multiplying sites of power and competition, new and transcending alliances
based on regional or common interests can be forged, which can lead to the resolution
of problems and issues at a localized level.  This will certainly make the resolution of
seemingly intractable problems far easier.



(b) Minority participation

In terms of constitutional principle XIV of Schedule 4 of the interim Constitution, the final
constitution is obliged to provide for the "participation process of minority political parties
in the legislative process in a manner consistent with democracy." The D.P. fully
supports this principle and suggests that it can best be served by introducing a number
of constitutional devices.  These are:-

(i) A federal system of government  ( as discussed above)
(ii) A system of voting based on proportional representation as provided for in
Section 40, principle B of the interim constitution.
(iii) The protection of all basic human rights in a justiciable Bill of Rights as provided
for in chapter 3 principle 2 of the I.C.

(c) Community self determination.

The D. P. would be opposed to any notion of self determination which was based on
race.  It would need to be convinced that the "Volkstaat" issue contained no element of
racial discrimination before debating it.

(d) Traditional Monarchies.

Because of the, important position which traditional leaders occupy amongst some
communities, in some parts of the country, and in some areas of customary law and
procedure, it becomes necessary to create an institution through which the views of and
leaders an be ascertained.  This should take the form of councils organised on a
regional basis and remain  geographic and political diversity of South Africa.  This
diversity is a national asset which needs to be developed in a spirit of mutual respect,
tolerance and conciliation.  Federalism helps to accommodate this diversity by
multiplying the sites of power.
Moreover, by multiplying sites of power and competition, new and transcending alliances
based on regional or common interests can be forged, which can lead to the resolution
of problems and issues at a localized level.  This will certainly make the resolution of
seemingly intractable problems far easier.

(b) Minority participation

In terms of constitutional principle XIV of Schedule 4 of the interim Constitution, the final
constitution is obliged to provide for the "participation process of minority political parties
in the legislative process in a manner consistent with democracy." The D.P. fully
supports this principle and suggests that it can best be served by introducing a number
of constitutional devices.  These are:-

(i) A federal system of government  ( as discussed above)



(ii) A system of voting based on proportional representation as provided for in
Section 40, principle B of the interim constitution.
(iii) The protection of all basic human rights in a justiciable Bill of Rights as provided
for in chapter 3 principle 2 of the I.C.

(c) Community self determination.

The D. P. would be opposed to any notion of self determination which was based on
race.  It would need to be convinced that the "Volkstaat" issue contained no element of
racial discrimination before debating it.

(d) Traditional Monarchies.

Because of the important position which traditional leaders occupy amongst some
communities, in some parts of the country, and in some areas of customary law and
procedure, it becomes necessary to create an institution through which the views of such
leaders can  be ascertained.  This should take the form of councils organised on a
regional basis.
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DEMOCRATIC PARTY SUBMISSION TO SUBTHEME COMMITTEE 6.1

AN  INDEPENDENT ELECTORAL COMMISSION

Introductory Comments

The delivery of free and fair elections at regular intervals is at the core of
democracy.  In order for the electorate to trust the electoral process, and indeed for
the government of the day to enjoy legitimacy, the electoral process must be as
impartial as possible.  For this reason the Democratic Party proposes a constitutional
provision establishing an Independent Electoral Commission.

An impartial electoral commission is one which has no stake in who wins or loses an
election, and which is not susceptible to improper influence.  Its main objective is to
create a level playing field on which all political players may compete on an equal
basis.  Should a department of government control the electoral process, the
Democratic Party feels the delivery of free and fair elections could be severely
compromised.  Government departments at national or provincial level should
perform the bulk of the work around an election, but control must vest in an
independent body.

Composition of the Commission

The DP advocates that the Commission be chaired by a judge and comprised of
individuals with relevant experience and expertise who also have a reputation for
independence and integrity.  No person who has been a public representative or
office bearer for a political party or organisation during the previous three years
should be eligible.  A transparent appointment procedure, at arm's length from the
executive, should be specified (as in the case of the Human Rights Commission).

Privileges and Authority

The members of an independent commission should be afforded various privileges
and immunities.  The status of commission members could be equivalent to judges.
In order to ensure their independence, they should only be removed for gross



dereliction of duty and for financial improprieties.  Procedures for their removal
from office should be specified.     They must not be
eligible for appointment to public office, or to the public service, for a specified
period after completing service.  It is essential that the appointment, terms of office
and removal procedure be specified in the Constitution.  The working procedures
and powers of the commission can be fleshed out by an appropriate Electoral Act.

Funding

In light of the huge amount of monies unaccounted for by the 1994 Independent
Electoral Commission, the Democratic Party feels that the commission's accounts
should be subject to audit by the Auditor-General.

Responsibilities

Given the divisions in our society, the DP believes the commission ought to have
authority over the following functions and powers; some of which it may delegate to
sub-committees or other persons:

interpreting the electoral law and adopting regulations; designating and training of
provincial election officials; certification of candidates and registered parties;
demarcation of constituencies; investigating and adjudicating complaints, including
those presented directly to the commission and appeals from subordinate bodies.



22 February 1995

Democratic Party Submission to Sub-Theme Committee Two of Theme Committee Six

A. Auditor-General

The Democratic Party proposes the following amendments to Sections 191 to 194 of the
1993 Constitution.  Some of these "proposals" are included to indicate support for points
raised by others.

1 . Section 191(2)
The President should fill a vacancy within eight months.

2. Section 191(4)
Delete "Unless the new constitutional text provides otherwise".

3. Section 191(5)
Change terminology to "most senior officer present" from "highest ranking
member".

4. Section 191(9)
Removal should be subject to some two-thirds majority as with appointment.

5. Section 192(1)
Persons appointed under s 194(1) should also be independent and impartial.

6. Section 192(2)
Delete and substitute:
"The Auditor-General and the persons appointed under section 194(1) shall not be
liable to any civil or criminal proceedings, arrest, imprisonment or damages by
reason of anything which he or she has said, produced or submitted in or before or
to Parliament or any committee thereof or by reason of anything which may have
been revealed as a result of what he or she has said, produced or submitted in or
before or to Parliament or any committee thereof in respect of anything said,
produced or submitted in good faith in the performance of any duty or the exercise
of any power imposed or conferred upon him or her in terms of this Act or any other
law.  "

7. Section 193(2)
The Auditor-General should be required to audit the accounts and financial
statements of all enterprises owned or controlled by any level of government.

8. Section 193(3)



Provincial and local governments should also be entitled to request performance
audits.

9. Section 193(6)
All persons involved with entities which are subject to audit by the Auditor-General
should be obliged to supply any information or explanation reasonably required by
the Auditor-General and persons appointed under section 194(1) in the exercise and
performance of their powers and functions.

10. Section 193(7)
Delete and substitute:
a) The Auditor-General shall report on the accounts examined by him or her

and submit such report to the controlling body or accounting officer
concerned and to the legislature under whose jurisdiction such body or
accounting officer falls.

b) Such reports or a report by the Auditor-General or on any other matter shall
be submitted to the appropriate legislature within seven days after receipt
thereof by such controlling body or accounting officer.

c) The Auditor-General shall report unresolved problems at local government
level to the appropriate provincial government and unresolved problems at
provincial level to Parliament.

11. New Section 193(9)
"The Auditor-General shall in respect of regulatory audits report whether accounts
and financial statements represent a true and fair reflection of the finances of the
entity being audited.”

12. New Section 193(10)
The Auditor-General shall report on any entity which does not have its accounts
ready for audit within twelve months of the end of its financial year or such shorter
period as may be prescribed by law.

13. Section 194(1)
"Such persons" should include private audit firms if it does not already do so.

14. Section 194(3)
In the second line, after "money" insert "which shall be".

B. South African Reserve Bank

1.    Section 197
Add: "Provided that such Act shall not derogate from the primary objectives and
independence of the South African Reserve Bank as provided for in section 196.  "



2. New Section 197(2)
The South African Reserve Bank shall submit an annual report to Parliament and
authorise senior officers to give evidence before a joint committee of both Houses of
Parliament on the policies and activities of the South African Reserve Bank.

C. Conclusion

1. Objective
The objective of these amendments is to ensure that the Auditor-General and the
South African Reserve Bank are independent, impartial and accountable.

2. Drafting
While many of these proposals are couched in "quasi-legal" terminology, they are
not intended to convey the final, precise wording required in the Constitution.



DP SUBMISSION ON HUMAN RIGHTS COMMISSION
TO SUBTHEME COMMITTEE 6.3

19 April 1995

1. Constitutionalisation

The DP believes a HRC should be constitutionalised for the same reason an Ombudsman or Public Protector
should be constitutionally required: no future government should be able to succumb to the temptation to
avoid appointing watchdogs or guardians.
The Ombudsman protects the public against maladministration and corruption, dishonesty and
discourteousness in government and the public service.  A HRC is the guardian of the human rights
enshrined in the chapter or charter of rights.

2. Mode of Constitutionalisation

Implicit in 1. above is the assumption that the HRC has a vertical role to play vis A vis the government of the
day in both its executive and legislative functions.
For example: the way in which laws or action implement or interpret the rights to freedom of expression,
information, culture are all bound to encounter controversy from time to time.
However, the HRC may need to perform a horizontal role at times; or roles that have yet to arise.
Clearly it would be undesirable to limit the scope of a HRC by being overspecific.  Broad provision, leaving
copious legislative leeway without sacrificing the essential role of guardian would appear to be the sensible
course.

3. "Horizontal' role

If the thrust of the argument is that the HRC should be a forum for discrimination complaints as per the
Canadian model, with its tribunals, then our answer is that such an institution is certainly necessary.
However, an Equal Opportunity Commission functioning specifically in the fields of employment, education
and the like may be a more appropriate forum.  We do not think (see 2 above) that so specific a function
should be constitutionalised.
It would be advisable however to add to the present constitutional provision reference to, although not a
peremptory requirement for , an enforcement function.  A HRC which keeps an eye on rights practice in our
society, and which occasionally launches full scale investigations, will frequently refer any offences
discovered to other authorities, or assist complainants to get relief from the courts.
To use an example of a possible area of investigation suggested by Prof Dirk van Zyl Smit: problems
associated with witchcraft.  These will seldom be capable of resolution by a HRC.  Rather, the HRC would
be perfectly placed to consider the phenomenon in all its aspects cultural, etc - and make recommendations to
government.  Nevertheless, we would support a broad enabling reference to tribunals or an
enforcement/conciliation/adjudication role.

4. Composition and structures



We suggest the maximum leeway should be left.  While a small HRC has obvious appeal, it must be pointed
out that representivity by language, religion, provinces, race and sex in addition to the obvious requirement
of impartiality are all desirable in our society - and this cannot be achieved by 3 people.
Provincial offices offer only a partial answer.
A phrasing like 'not fewer than 3 and not more than 11” may be appropriate, or this matter may be left to
legislation.  In the same vein, we would caution against stipulation of structures.  It is enough to refer to the
broad functions:

· Education/promotion of observance
· Law reform and recommendation of progressive measures
· A possible enforcement role

On the fourth suggested function: public enquiries into
socioeconomic functions, we suggest the present provision for studies could be expanded to "and
enquiries".
If socioeconomic rights are included in the final chapter 3, it goes without saying that they fall within
the scope of the HRC's work.  Much depends of course on how they are included.  Again, we would
caution against casting in stone too detailed a role.

A final note: we believe the role and importance of the HRC in establishing a rights culture; and its
role in relaying to government the researched views of the public on matters ranging from censorship
to culture the core rights in relation to the limitations clause can be enormous.
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DEMOCRATIC PARTY: SUBMISSION TO THEME COMMITTEE 2
BLOCKS 2 & 3 ON
"THE STRUCTURE AND FUNCTIONING OF THE GOVERNMENT AT NATIONAL
LEVEL, INCLUDING CHECKS AND BALANCES TO ENSURE ACCOUNTABILITY,
RESPONSIVENESS AND OPENNESS”
(Ref T.C. 2 no 2)

INTRODUCTION

This submission by the Democratic Party should be considered in the context of the DP's
overall approach to the character and content of a new Constitution best suited to the
needs of our people and our country.

This approach - identified by the words 'liberal, democratic, federal' - has been set out in
"Initial Submission on the new Constitution - January 1995' and in the submissions that
the DP has already made to the Block One of the Work Programmes of the various
Theme Comittees.

THE LEGISLATURE

1. The legislature (Parliament) shall consist of a National Assembly and a Senate.

2. The National Assembly

2.1 The National Assembly shall consist of 300 members elected by all adult citizens
at intervals of four years unless it is dissolved prior to four years as a consequence of a
vote of no confidence in the Government.

2.2 240 members of the National Assembly will be elected on the basis of multi-
member constituencies; 60 members will be elected on the basis of national lists
provided by political parties in such a matter that the total composition of the National
Assembly reflects the proportionality of the votes cast for each party.

2.3 The NA will make decisions by a simple majority except in relation to amendments
to the constitution where a special majority will be required.

3. The Senate

3.1 The Senate shall consist of from 7 members from each Province.

3.2 The members shall be elected by members of the Provincial Legislatures through
a system of proportional representation at intervals of four years following upon the
election of the provincial legislature concerned.



3.3 The Senate will make decisions by a simple majority except in

1) relation to amendments to the constitution
2) legislation affecting the powers, functions and boundaries of provinces, where
special majorities will be required.

4. Powers and Functions

4.1 Legislature authority in terms of the Constitution shall be vested in Parliament.

4.2 The NA and the Senate shall have co-equal legislative powers except

1) in respect of the budget and money bills, other than money bills relating to the
allocation of financial resources between the provinces and the central governments,
where the NA will have overriding powers and 2) in respect of legislation affecting the
powers, functions and boundaries of the provinces.

4.3 The NA shall be primarily, but not exclusively, the house where legislation is
initiated.

4.4 The Senate shall be primarily, but not exclusively, the house where

1) legislation which has been initiated in the NA is reviewed and
2) which has a special responsibility for representing the interests of the Provinces
in
the Parliament.

For this latter purpose the Senate shall set up Standing Consultative Committees with
the Provinces.

4.5 Parliament shall have the right to hold the Executive accountable for its policies
and actions and in respect of this may establish Portfolio Committees and draw up rules
relating to their powers and functions.

4.6 Parliament through Joint Parliamentary Committees of the NA and the Senate
shall ratify inter alia

1) Treaties
2) International Agreements
3) The Appointment of Ambassador and High Commissioners
4)        The Appointment of key personal in the Security Services.

THE EXECUTIVE



1. The President shall combine the functions of Head of State and Head of
Government.

1.1 The President shall be elected by all adult citizens at an election that will take
place on the same day(s) as the election of members of the National Assembly, ie at
intervals of four years unless the National Assembly is dissolved prior to four years as
the consquence of a vote of no confidence in the Government.

1.2 No person shall be elected unless he has received more than fifty percent of the
votes cast, and the necessary number ballots shall be conducted until such a result is
obtained.

1.3 Upon being elected, the President will cease to be a member of any National,
Provincial or Local Government legislature.

1.4 A person may not hold office as President for more than two terms.

1.5 The President may be impeached for misconduct by a resolution adopted by a 2/3
majority of each of the National Assembly and the Senate.

2. Head of State

2.1 The powers, duties and prerogatives normally associated with the office of Head
of State shall be entrusted to the President.

2.2 In the execution of his duties as Head of State the President shall be assisted by
a Vice President nominated by the President and endorsed by a majority of the members
of the N. A. and the Senate at a joint sitting.

3. Head of Government

3.1 Executive authority in terms of the Constitution shall be vested in the President
and the Cabinet.

3.2 The President shall preside at meetings of the Cabinet.

3.3 Except where otherwise provided in the Constitution, the President shall act on
the advice of the cabinet.

3.4 The President shall appoint a Prime Minister to assist him in the execution of the
functions of Government.



3.5 The Prime Minister shall be the leader of Government business in Parliament;
he/she shall coordinate the work of the Cabinet and, in the absence of the President
he/she shall preside at meetings of the Cabinet.

4. The Cabinet

4.1 The Cabinet shall consist of the President, and the Prime Minister and Cabinet
Ministers, appointed by the President from amongst the members of the National
Assembly and/or the Senate.

4.2 All ministers shall be accountable individually for the administration of their own
ministries and collectively for the performance of the functions of the Cabinet, both to the
President and to Parliament.

4.3 Should the National Assembly express its no confidence in the Government i.e. in
the Prime Minister and the Cabinet Ministers, the President shall terminate their office
and either

1) Appoint a new Prime Minister and Cabinet Ministers who enjoy the confidence of
the National Assembly or
2)      Dissolve the National Assembly and proclaim a general election.

CHECKS AND BALANCES TO ENSURE ACCOUNTABILITY
RESPONSIVENESS AND OPENNESS

1. General

1.1 All organs of state, including the legislatures and executives at all levels, are
subject to the provisions of the constitution, including the Bill of Rights and, to the
jurisdiction of the Constitutional Court.

1.2 The provisions in the 1993 Constitution which relate to structures e.g. a Human
Rights Commission, a Public Protector etc, designed ensure accountability,
responsiveness and openness, provide a sound base from which to develop further
the concept of checks and balances.

2. Parliament

2.1 The most important "check and balance to ensure accountability etc' is the
holding of regular free and fair elections.



2.2 To ensure that the elections are free and fair and comply with the criteria of
openness and transparency, an Independent Electoral Commission will monitor
and adjudicate on the conduct of the election.

2.3 The accountability of members of parliament to the voters on a continuing
basis between elections will be made more effective by having MP's directly
elected on a constituency basis.

2.4 Vital to the concept of "accountability” is the public's right of access to
information, freedom of expression and the media.

2.5 A vigorous civil society including, inter alia, an effective party political
system should be encouraged as an additional instrument for strengthening grass
roots accountability.

3. The Executive

3.1 Apart from the matters referred to in 1. 1 and 1.2 above, the most important
"checks and balances" are to be found in the relationship between the Executive,
ie the President and his Cabinet, and the Legislature, ie Parliament.

3.2 The Executive must be accountable to Parliament (see inter alia 4.2 and 4.3

4.2 All ministers shall be accountable individually for the administration of their
own ministries and collectively for the performance of the functions of the Cabinet,
both to the President and to Parliament.

4.3 Should the National Assembly express its no confidence in the Government i.e. in
the Prime Minister and the Cabinet Ministers, the President shall terminate their office
and either
1) Appoint a new Prime Minister and Cabinet Ministers who enjoy the confidence of
the National Assembly or
2) Dissolve the National Assembly and proclaim a general election.

3.3 Parliament shall have the right to discuss, amend, approve or reject the annual
budget.

3.4 No money shall be withdrawn from the National Revenue Fund except under
appropriation made by an Act of Parliament.

3.5 The President shall appoint a person nominated and approved by Parliament to
serve as Auditor General.  The Auditor General will report directly to parliament on the
work that he has carried out.



3.6 There shall be a South African Reserve Bank, which shall be the central bank of
the Republic, whose primary objectives shall be to protect the internal and external value
of the currency in the interest of balanced and sustainable economic growth in the
Republic.

Colin Eglin MP
Democratic Party



Democratic Party: Submission to Theme Committee 3

Intergovernmental Relations

1. Introduction

In a country with three levels of government it is inevitable that tensions will arise between
different governments from time to time.  This in itself is not unhealthy however, one
wants those tensions to be creative, dynamic and constructive, not negative, sterile and
destructive.

Intergovernmental relations are therefore of critical importance.  The promotion of
consultation, co-operation and co-ordination between national and provincial, provincial
and local, and between provincial government themselves should enjoy a high priority.

These relations are generally best left to the development of a network of voluntary
arrangements and mechanisms, although there is scope for some constitutional provisions.

Evolving voluntary and largely informal arrangements will be most conducive to the
promotion of a culture of mutual respect and co-operation, and a tolerance of diversity
and experimentation.

2. Current Constitutional Structures

These include the Financial and Fiscal Commission, the Commission on Provincial
Government, the Police Board of Commissioners and the Committee of the Minister and
MEC'S, and the Senate.

All of these bodies should in some form be provided for in the new constitution.  The
precise role of the Senate is being considered by Theme Committee 2, so no further
comment is included in this submission.

Some form of commission on provincial government should be retained for a period of 10
years to mediate and, if necessary, adjudicate disputes between the national and any
provincial government as to whether that province has the capacity to assume a particular
power or function allocated to provinces in the constitution.  After 10 years all provinces
would be entitled to assume all such powers and functions.

3. Other Intergovernmental Structures

In addition to those mentioned above, there should be a Premier's Forum or Council, which
should meet at least twice each year, and provision should be made for the Provinces to be
empowered to establish "Inter-Governmental Consultative Councils" to assist in achieving



the necessary co-operation and agreement between the Provinces on matters of mutual
interest.

Other structures should evolve and develop from these Councils and from the existing
intergovernmental structures which have already come into being.  Attempting to
constitutionalise these fora, committees and councils is more likely to stifle their
development than promote it.  One cannot force unwilling people to co-operate without
encroaching on their constitutionally prescribed autonomy.

In the sections on Provincial Finance, provision should be made to give the provinces the
right to be heard by the Finance and Fiscal Commission, and by the national Minister of
Finance, before the budget for any year is finalised - but no formal structure need be
created to achieve this.

Ken Andrew MP
7 June 1995
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DEMOCRATIC PARTY: SUBMISSION TO THEME COMMITTEE 2
BLOCKS 2 & 3 ON

"THE STRUCTURE AND FUNCTIONING OF THE
GOVERNMENT AT NATIONAL LEVEL, INCLUDING CHECKS

AND BALANCES TO ENSURE ACCOUNTABILITY,
RESPONSIVENESS AND OPENNESS

(Ref T. C. 2 no 2)

INTRODUCTION

This submission by the Democratic Party should be considered in the context of the DP's overall
approach to the character and content of a new Constitution best suited to the needs of our people
and our country.

This approach - identified by the words "liberal, democratic, federal" - has been set out in "Initial
Submission on the new Constitution - January 1995 " and in the submissions that the DP has
already made to the Block One of the Work Programmes of the various Theme Committees.

THE LEGISLATURE

1. The legislature (Parliament) shall consist of a National Assembly and a Senate.

2. The National Assembly

2.1 The National Assembly shall consist of 300 members elected by all adult citizens at intervals
of four years unless it is dissolved prior to four years as a consequence of a vote of no
confidence in the Government.

2.2 240 members of the National Assembly will be elected on the basis of multi-member
constituencies; 60 members will be elected on the basis of national lists provided by political
parties in such a matter that the total composition of the National Assembly reflects the
proportionality of the votes cast for each party.

2.3 The NA will make decisions by a simple majority except in relation to amendments to the
constitution where a special majority will be required.

3. The Senate

3.1 The Senate shall consist of from 7 members from each Province.

3.2 The members shall be elected by members of the Provincial Legislatures through a system
of proportional representation at intervals of four years following upon the election of the
provincial legislature concerned.



3.3 The Senate will make decisions by a simple majority except in

1) relation to amendments to the constitution
2) legislation affecting the powers, functions and boundaries of provinces, where

special majorities will be required.

4. Powers and Functions

4.1 Legislature authority in terms of the Constitution shall be vested in Parliament.

4.2 The NA and the Senate shall have co-equal legislative powers except

1) in respect of the budget and money bills, other than money bills relating to the
allocation of financial resources between the provinces and the central governments, where
the NA will have overriding powers and 2) in respect of legislation affecting the powers,
functions and boundaries of the provinces.

4.3 The NA shall be primarily, but not exclusively, the house where legislation is initiated.

4.4 The Senate shall be primarily, but not exclusively, the house where

1) legislation which has been initiated in the NA is reviewed and
2) which has a special responsibility for representing the interests of the Provinces in
the Parliament.

For this latter purpose the Senate shall set up Standing Consultative Committees with the

Provinces.

4.5 Parliament shall have the right to hold the Executive accountable for its policies and actions
and in respect of this may establish Portfolio committees and draw up rules relating to their
powers and functions.

4.6 Parliament through Joint Parliamentary Committees of the NA and the Senate shall ratify
inter alia

1) Treaties
2) International Agreements
3) The Appointment of Ambassador and High Commissioners
4)           The Appointment of key personal in the Security Services.



THE EXECUTIVE

I      The President shall combine the functions of Head of State and Head of Government.

1.1 The President shall be elected by all adult citizens at an election that will take place on the
same day(s) as the election of members of the National Assembly, ie at intervals of four
years unless the National Assembly is dissolved prior to four years as the consequence of a
vote of no confidence in the Government.

1.2 No person shall be elected unless he has received more than fifty percent of the votes cast,
and the necessary number ballots shall be conducted until such a result is obtained.

1.3 Upon being elected, the President will cease to be a member of any National, Provincial or
Local Government legislature.

1.4 A person may not hold office as President for more than two terms.

1.5 The President may be impeached for misconduct by a resolution adopted by a 2/3 majority of
each of the National Assembly and the Senate.

2. Head of State

2.1 The powers, duties and prerogatives normally associated with the office of Head of State
shall be entrusted to the President.

2.2 In the execution of his duties as Head of State the President shall be assisted by a Vice
President nominated by the President and endorsed by a majority of the members of the N.
A. and the Senate at a joint sitting.

3. Head of Government

3.1 Executive authority in tern,, of the Constitution shall be vested in the President and the
Cabinet.

3.2 The President shall preside at meetings of the Cabinet.

3.3 Except where otherwise provided in the Constitution, the president shall act on the advice
of the cabinet.



3.4 The President shall appoint a Prime Minister to assist him in the execution  of the functions
of Government

3.5 The Prime Minister shall be the leader  of Government business in Parliament; he/she shall
coordinate the work of the Cabinet and,  in the absence of the President shall preside at
meetings of the Cabinet.

4. The Cabinet

4.1 The Cabinet shall consist of the President, and the Prime Minister and Cabinet Ministers,
appointed by the President from amongst the members of the National Assembly and/or the
Senate.

4.2 All ministers shall be accountable individually for the administration of their own ministries
and collectively for the performance of the functions of the Cabinet, both to the President
and to Parliament.

4.3 Should the National Assembly express its no confidence in the Government i.e. in the Prime
Minister and the Cabinet Ministers, the President shall terminate their office and either

1) Appoint a new Prime Minister and Cabinet Ministers who enjoy the confidence of
the National Assembly or

2)           Dissolve the National Assembly and proclaim a general election.

CHECKS AND BALANCES TO ENSURE ACCOUNTABILITY
RESPONSIVENESS AND OPENNESS

1. General

1.1 All organs of state, including the legislatures and executives at all levels, are subject to the
provisions of the constitution, including the Bill of Rights and, to the jurisdiction of the
Constitutional Court.

1.2 The provisions in the 1993 Constitution which relate to structures e.g. a Human Rights
Commission, a Public Protector etc, designed ensure accountability, responsiveness and
openness, provide a sound base from which to develop further the concept of checks and
balances.

2. Parliament



2.1 The most important "check and balance to ensure accountability etc" is the holding of
regular free and fair elections.

2.2 To ensure that the elections are free and fair and comply with the criteria of openness and
transparency, an Independent Electoral Commission will monitor and adjudicate on the
conduct of the election.

2.3 The accountability of members of parliament to the voters on a continuing basis between
elections will be made more effective by having MP's directly elected on a constituency
basis.

2.4 Vital to the concept of "accountability" is the public's right of access to information,
freedom of expression and the media.

2.5 A vigorous civil society including, inter alia, an effective party political system should be
encouraged as an additional instrument for strengthening grass roots accountability.

3. The Executive

3.1 Apart from  the matters referred to in 1. 1 and 1.2 above, the most important “checks and
balances are to be found in the relationship between the Executive, ie. President and his
Cabinet, and the Legislature, ie Parliament

3.2 The Executive must be accountable to Parliament (see inter alia 4.2 and 4.3)

               4,2    All ministers shall be accountable individually for the administration of their own
ministries and collectively for the performance of the functions of the Cabinet, both to the
President and to Parliament.

4.3 Should the National Assembly express its no confidence in the Government i. e. in the
Prime Minister and the Cabinet Ministers, the President shall terminate their office
and either

1) Appoint a new Prime Minister and Cabinet Ministers who enjoy the confidence of the
National Assembly or

    2) Dissolve the National Assembly and proclaim a general election.

3.3 Parliament shall have the right to discuss, amend, approve or reject the annual budget.

3.4 No money shall be withdrawn from the National Revenue Fund except under appropriation
made by an Act of Parliament.

3.5 The President shall appoint a person nominated and approved by Parliament to serve as
Auditor General.  The Auditor General will report directly to parliament on the work that
he has carried out.



3.6 There shall be a South African Reserve Bank, which shall be the central bank of the
Republic, whose primary objectives shall be to protect the internal and external value of the
currency in the interest of balanced and sustainable economic growth in the Republic.

Colin Eglin MP
Democratic Party



DRAFT MINUTES OF THE MEETING OF THE AD HOC COMMITTEE
ON THE INDEPENDENT ELECTORAL COMMISSION ACT HELD AT
08H10 ON TUESDAY 27 JULY 1993 AT THE WORLD TRADE CENTRE.

PRESENT: KM Andrew (Convenor)
D Schutte
P Maduna
B Desai
SG Mothibe

M Hynd (Minutes)

1. Welcome

All members were welcomed.

2. Agenda

The following Agenda was agreed:

Apologies
Minutes
Matters arising out of the Minutes Electoral Act
Areas of Dispute

3. Minutes

The Minutes of the Meeting of the Committee held on 21 July 1993 were
approved.

4. Matters Arising

It was noted that an excerpt of the Minutes of the Negotiating Council of 22 June
1993, dealing with the mandate given to the Technical Committee (Item 4.4.4) had
been attached to the Minutes of the 21st instant, for information.

5. Electoral Act

It was recognised that there is a close relationship between the IEC Act and an
Electoral Act.  In addition, there is concern about the need to make rapid progress
in finalising both these Acts.

It was therefore decided to RECOMMEND TO THE PLANNING COMMITTEE



5. 1. That the request to the IEC Technical Committee to draft an Electoral Act
be confirmed.

5.2. That in view of the additional work involve([, the IEC Technical
Committee be enlarged and that Professor Dion Basson and Mr A Tredoux
be invited to join the committee.

5.3. That to facilitate this work an ad hoc committee of the Planning Committee
be charged with liaising with the Technical.  Committee on a more or less
continuous basis.

5.4. That the ad hoc committee report to the Planning Committee on a regular
basis identifying progress made and, inter alia, any problems that may have
arisen.

5.5. That the Technical Committee be requested to present a draft Electoral Bill
and a revised draft IEC Bill to the Negotiating Council on or before Friday,
6 August 1993.

6. Meetings of This Committee

It was agreed that this committee should meet on a regular basis until it has
completed its work.

7. Involvement of International Community

A discussion on the nature of the involvement of .,he international community was
commenced but not completed.

8. Next Meeting

The next meeting of the committee will take place at 13h40 on Tuesday, 27 July
1993 to consider these minutes and arrange its next meeting.



MINUTES OF THE MEETING OF THE AD HOC COMMITTEE ON THE
INDEPENDENT ELECTORAL COMMISSION ACT HELD AT 15H15 ON
TUESDAY 3 AUGUST 1993 AT THE WORLD TRADE CENTRE.

PRESENT: KM Andrew (Convenor)
D Schutte
P Maduna
SG Mothibe
B Desai

M Hynd (Minutes)

1. Welcome

All members were welcomed.

2. Minutes

The Minutes of the Meeting of the Committee held at 0810 on 27 July had been
ratified at an informal meeting of the Committee held at 13h40 on the same day.

3. Matters Arising

3.1 Further to the meeting of 27 July, it was reported that the Planning Committee had
not yet had the opportunity to consider the five recommendations put forward by
this Ad Hoc Committee, but that these were on the Planning Committee Agenda
for 3 August.

3.2 It had been suggested by the Chairman of the Technical Committee that prior to
the submission of proposals to the Planning Committee, that discussion take place
between the Ad Hoc Committee and the Technical Committee to avoid and resolve
any potential problems inherent in such proposal/s.

3.3 Copies of the Government's Draft Bill had been distributed to the Committee
members.

4. Independent Electoral Act (second Draft)

4.1 Section 21 - Jurisdiction: After discussion it was proposed that consideration be
given to the establishment of an Independent Appeals Tribunal, made up of legally
qualified persons who would act as an 'Appeal Court' in respect of certain disputes
relating to the IEC, as well as disputes arising from the TEC.

In respect of IEC matters the Electoral Appeals Tribunal would be empowered to
appoint, on an ad hoc basis, persons at regional or local level to address regional



or local disputes.  This may well be facilitated by panels nominated by local legal
bodies such as bar councils or law societies from which members may be drawn
from time to time to hear and adjudicate upon disputes.

The IEC itself would have an Adjudication Directorate with branches throughout
the country that will hear disputes, mediate and resolve them where possible.  The
Adjudication Directorate’s decision in certain instances would be final, but appeals
to either the IEC itself and/or the Electoral Appeals Tribunal would be permitted in
respect of others.

Jurisdiction of each of these bodies (i.e. the Adjudication Directorate, IEC and
Electoral Appeals Tribunal) needs to be defined, but this should await further
development of the Electoral Act and Code of Conduct.

The Adjudication Directorate, where unable to resolve a dispute, would refer such
dispute to the IEC and/or the Electoral Appeals Tribunal.

It was agreed that appeals on certain decision of the IEC, (still to be detailed and
finalised) would be possible, and that these appeals would be addressed to the
Tribunal.

It was suggested among the highly qualified persons making up the Electoral
Appeals Tribunal, a number of judges be included.  There shall be no appeal from
any decision of the Electoral Appeals Tribunal.

4.2 Section 18: Subsection 18.3

It was agreed that a more appropriate wording would be:

"the investigation and institution of proceedings before the Adjudication
Directorate, the courts, and any such electoral tribunals as may be established, in
order to deal with alleged infringements of the said Code of Conduct or of the
Electoral Act.

5 General

5.1 It was reported that a representative from the United Nations would be meeting
with the Technical Committee later in the week when no doubt an indication of
their degree of willingness to participate would be made known.

5.2 It was agreed that a request to meet with the Technical Committee to discuss
certain items of the Ad Hoc Committee's brief be made to the Planning Committee.

6 Next Meetings



It was agreed that the next meeting of the Committee would take place during the
Negotiating Council luncheon recess on Wednesday, 4 August, and again during
the same period on Thursday, 5 August.

7 Closure

The meeting was closed at 17h00



DEMOCRATIC PARTY (DP)

23 OCTOBER 1995

DP SUBMISSION ON ACCESS TO AND PROCEDURES OF THE
CONSTITUTIONAL COURT

In terms of the decision of the Constitutional Committee as its meeting on 19 and 20 October
1995, I submit the attached submission based on work of Theme Committee 5.  I’d be grateful
if you would ensure that this submission is transmitted to the appropriate task group/drafting
committee.

Colin Eglin

ACCESS TO AND PROCEDURES OF THE CONSTITUTIONAL COURT

(1) A matter within its jurisdiction may be brought before the Constitutional Court

(a) by way of an appeal from the Supreme Court of Appeal with leave of that court
or with special leave of the President of the Constitutional Court;

(b) by way of direct appeal from any other court presided over by a judge only
with special leave of the President of the Constitutional Court;

(c) by way of direct access where it is within the exclusive jurisdiction of the
Constitutional Court or where the interests of justice so require but only with
special leave of the President of the Constitutional Court;

(d) at the request of the Speaker of the National Assembly, the President of the
Senate, or the Speaker of a provincial legislature acting on the request of not
less than 20% of each of the Assembly or Senate, or legislature, as the case
may be, or all the members of all parties not constituting the majority party in
such body, and with the special leave of the President of the Constitutional
Court.

(2) The granting to special leave to appeal and direct access to the Constitutional Court
shall be regulated by a national law or the rules of that Court.



DEMOCRATIC PARTY

 SUBMISSION TO THEME COMMITTEE 2
BLOCKS 2 & 3 ON

"THE STRUCTURE AND FUNCTIONING OF THE

GOVERNMENT AT PROVINCIAL LEVEL, INCLUDING CHECKS

AND BALANCES TO ENSURE ACCOUNTABILITY,

RESPONSIVENESS AND OPENNESS"

(Ref T.C. 2 no 3)

INTRODUCTION

1. The Constitution must make provision for the following:

(a) A general constitutional framework for those Provinces who do not wish to draw up
their own provincial constitutions, and

(b) the procedures by and the framework within which Provinces who wish to can draw 
up their own constitutions.

2. The relevant provisions contained in Chapter 9 - PROVINCIAL GOVERNMENT of the
present (1993) Constitution, excluding the transition provisions, provide a basis for I (a) and
1 (b) above.

PROVINCIAL LEGISLATIVE AUTHORITY
Reference 1993 Constitution Sections 125 to 143

The Democratic Party proposes the following substantive amendments to the above:



Section 126 See submissions submitted to Theme Committee 3.

Section 127 (a) The number of members should be the same as the number of constituency
members' elected to the National Assembly from each Province plus another
twenty five percent more in number.

(b) The constituency numbers shall be elected on the basis of multimember
constituencies and the balance proportionately on a party list system, the two
sets of members combined to result in the proportional representation of the
various parties in the provincial legislature.

(c) Where the above results in a legislature having fewer than 25 members, the
number of "constituency' and 'list' numbers shall be increased so that the
legislature will have a minimum of 25 members.

Section 128    The term of office of legislature should be four years.

Section 133 A candidate for election to the legislature must be a registered voter in the Province
concerned.

Section 133 Subsection 133(b) stating that a member shall vacate his or her seat should he or she
cease to be a member of the party which nominated him or her as a member of the
legislature should be deleted.

PROVINCIAL EXECUTIVE AUTHORITY
Reference 1993 Constitution Sections 144 - 154

Section 149 (a) The Executive Council should consist of between 5 to 10 members providing
the number of members of the Executive Council do not exceed one fifth, (20
percent) of the number of members of the Provincial Legislature.

(b) Sub sections requiring a "government of national unity' type of Executive
Council should be deleted.



New Section Provision should be made for the Provinces to be empowered to establish
"Inter Government Consultative Councils" to assist in achieving the necessary co-
operation and agreement between the Provinces on matters of mutual interest.

PROVINCIAL CONSTITUTIONS
Reference 1993 Constitution Sections 160 - 162

Section 160    Subsection (3) requires that "A provincial constitution shall not be inconsistent
with this Constitution, including the Constitutional Principles set out in
Schedule 4: Provided......  (DP underlining)

Once the new constitutional text has been adopted the Constitutional Principles set out in Schedule
4 could fall away unless specifically included as stated principles in the new constitutional text.

Should the Constitutional Principles fall away there would be no stated Constitutional Principles
with which a future new provincial constitution would have to be consistent.

The apparent void requires that the Constitutional Assembly considers including in the new
constitutional text those of the Constitutional Principles which have a direct bearing on the drafting
and adopting of future provincial constitutions.

Constitution Principles that should be considered for inclusion in terms of the above mentioned
comments are, inter alia, the following:

VI

“There shall be a separation of powers between the legislature, executive and judiciary, with
appropriate checks and balances to ensure accountability, responsiveness and openness.  "

VIII



"There shall be representative government embracing multi-party democracy, regular elections,
universal adult suffrage, a common voters' roll, and, in general, proportional representation.  "

IX

'Provision shall be made for freedom of information so that there can be open and accountable
administration at all levels of government.'

X

"Formal legislative procedures shall be adhered to by legislative organs at all
levels of government.”

XI

"The diversity of language and culture shall be acknowledged and protected,
and conditions for their promotion shall be encouraged.  "

XII

"Collective rights of self-determination in forming, joining and maintaining organs of civil society,
including linguistic, cultural and religious associations, shall, on the basis of non-discrimination and
free association, be recognised and protected.”

    XIV

"Provision shall be made for participation of minority political parties in the
legislative process in a manner consistent with democracy."

XVI

"Government shall be structured at national, provincial and local levels."



   XVII

"At each level of government there shall be democratic representation.  This principle shall not
derogate from the provisions of Principle XIII.  "

FORMAT OF NEW CONSTITUTIONAL TEXT IN RESPECT OF
PROVINCIAL STRUCTURES AND THE ADOPTION OF

PROVINCIAL CONSTITUTIONS

It would be appropriate to deal with the above issue in the following way:

The first matter to be dealt with should be "the adoption of Provincial Constitution." This
would include:

(a) an amended Section 160 giving Provinces the authority to adopt new provincial constitutions.

(b) the parameters within which new constitutional constitutions may be drawn up and adopted.

(c)    the Constitutional Principles with which new Constitutions must comply.

Colin Eglin
Democratic Party



DEMOCRATIC PARTY SUBMISSION TO THEME COMMITTEE ONE
ON ACCOUNTABLE GOVERNMENT

In respect of Accountable Government, the Constitutional Assembly is required to give effect
to the following Constitutional Principle.

Schedule 4
IX

"Provision shall be made for freedom of information so that there can be open
and accountable administration at all levels of government".

By "Accountable Government" the DP understands the right of every citizen to hold the
government to account for the manner in which it discharges its responsibility towards the
powers which have been vested in it.  These powers include the capacity which a government
might have to influence an individual's rights to life, equality, human dignity, freedom, security,
privacy, religion, belief, opinion, expression, association, movement, demonstration, residence
and any other right generally contained in the category known as "fundamental human rights".

Accountability also includes the right of any individual to hold the government to account for
the manner in which it has discharged its duties towards the administration of the Department
of State for which it is responsible.  This particular right is exercised through granting an
individual the right to vote in a free and fair election.

Constitutional provision for accountable government should be made by binding all legislative
and executive organs of state at all levels of government to certain fundamental rights as
contained in the constitution.

The DP proposes that this might best be effected by devoting a chapter of the Constitution to
fundamental rights and then making provision for the application of these rights to
government.

Accessibility to government information is an indispensable adjunct to accountability and
should be provided for, except in exceptional cases where the security of the state would be
placed in jeopardy by disclosure.



DEMOCRATIC PARTY

SUBMISSION ON THE NATIONAL DEFENCE FORCE

1. INTRODUCTION

1.1 As with other submissions on the security services, this submission should be read
in conjunction with the first submission of the DP on accountability of the forces.  It is
central to the Party's philosophy that all security services should be fully accountable to the
legislature (at the level which establishes them and votes them funds) and subject to the
Constitution, to the Bill of Rights, to the legislation governs them and to an appropriate
Code of Conduct.

1.2 As a democratic state and a member of the UN, OAU, SADCC and international
organizations, South Africa is now a full and respected participant In the “global village”.
As such, South Africa has duties and obligations in the field of defence which transcend
traditional concepts of the pure defence of the territorial integrity of our nation.
Moreover, with the increasing currency of the “new world order” which has supplanted
the sterile stand-off which characterized the Cold War, South Africa can and will be
asked to shoulder its share of responsibility for the collective security the sub-region, the
African continent, and the world at large.

1.3 The implication of this, from the point of view of the constitution, is that it will be
virtually impossible to define within our new constitution a satisfactory definition of
“national security” which will cover all eventualities to which the National Defence Force
might be asked to respond.  Assuming the constitution to be sovereign, the last thing the
executive needs when it is required to deploy the SANDF  rapidly is a legal constitutional
challenge as to the constitutionality of such a deployment.  To the extent that such a
definition is necessary, its place is in a reformulated Defence Act, and not within the
constitution. What is necessary in the constitution is that when the SANDF is deployed,
the legislature is constitutionally obliged to be convened within as short a period of time
as is practical to pass a political judgement on the advisability of such a deployment.

2. THE SANDF AND THE EXECUTIVE

2.1 The President should be the commander-in-chief of the SANDF.  He or she should



have the power to declare a state of war/national defence and a state of emergency subject
to the constitution and Bill of Rights and in terms of relevant legislation, and should then
be competent to deploy the SANDF, both regular and part-time forces, Such a declaration
should be made on the advice of the Cabinet, and should be subject to confirmation by a
resolution of Parliament within 14 days.  The Constitution should require Parliament to
be convened within this period to consider such a resolution, and this provision should
itself be entrenched by special amending procedures.  Should Parliament fail to support
the declaration by resolution, the state of war or state of emergency would lapse.

2.2 The President should appoint a person in the executive responsible for the
management of the SANDF, and this person would be accountable to Parliament for the
effectiveness of the Force.  Each year, this Minister would be required to account to
Parliament for the activities of the Force via his or her budget vote.  In the event of
Parliament being dissatisfied with his or her management Parliament could pass a motion
of censure, after which the President would be obliged to replace the Minister.

2.3 The President should be competent to nominate the Chief of the SANDF and the
Secretary for Defence after consultation with the Cabinet.  Such appointments would be
subject to confirmation by the Joint Select Committee on Defence.  Each year the
Secretary for Defence should be obliged to present to Parliament a report the activities of
the Department and the SANDF.

3. THE SANDF  AND  THE  LEGISLATURE

3.1 Apart from the powers referred to above, Parliament shall appointed  a Joint Select
Committee on Defence from both Houses and all parties represented in Parliament.  This
Committee should have prior and oversight in respect of all aspects of the management
deployment, preparedness, training and armaments of the SANDF.

3.2 Parliament should appoint a Defence Commissioner for a fixed period of seven
years.  The role of the Defence Commissioner should be to investigate complaints and to
conduct any other investigations he or she may deem fit, regarding abuses of power and/or
infringements of the Code of Conduct.  The Defence Commissioner shall, whenever he or
she deems fit, and at least once a year lay before Parliament a report on either specific
investigations or on his or her observations during the year in question.

3.3 Apart from confirming states of war or emergency, Parliament should have the
power to confirm any continuous deployment of SANDF troops engaged in active service
for more than 14 days.  Moreover, no member of the SANDF should be deployed in active
service beyond the borders of South Africa without parliamentary approval.



3.4 Parliament shall have the power to confirm, amend or vary any regulation relating to
the disciplinary code applicable to members of the SANDF.

4. THE SANDF AND THE BILL OF RIGHTS

4.1 Serving members of the SANDF shall not enjoy all the rights guaranteed under the
Bill of Rights, and specifically shall not be allowed to stand for election to public office,
strike, or take any action which threatens military discipline.  Because these rights have
been diminished, serving members of the SANDF will enjoy the protection of a Code of
Conduct, and shall be entitled to register complaints with the Defence Commissioner in the
event of infringements of the Code.  In addition, all members of the SANDF will be
entitled to approach Members of Parliament and/or the Courts.

4.2 Because of the uniquely dangerous and destructive nature of the business of the
SANDF it may be necessary to vary provisions of the Bill of Rights guaranteeing gender
equality.

5.      THE SANDF AND THE PROVINCES

5.1 Both for practical reasons of efficiency and because it is easier to recruit this way,
provinces may be delegated specific functions relating to the management of the parttime
forces.  Specifically, provinces should be charged with the administration of Military
Veterans Affairs (which is chiefly a welfare function).

5.2 Provincial governments may approach the Minister of Defence requesting the
assistance of the SANDF in the event of natural disasters or when safety and security in a
particular province is threatened.  Any such deployment for more than 14 days would be
subject to parliamentary approval.

5.3 Whatever functions may be delegated to the provinces, the control over armaments
would remain with the central government.
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THEME COMMITTEE 4
FUNDAMENTAL RIGHTS

DEMOCRATIC PARTY SUBMISSION ON :

ITEM 12 : CHILDREN’S RIGHTS
ITEM 13 : LIFE

CHILDREN’S RIGHTS

1. Content of the Right

Section 30 of the Constitution reads:
(1) Every child shall have the right -

(a) to a name and nationality as from birth;
(b) to parental care;
(c) to security, basic nutrition and basic health and social services
(d) not to be subject to neglect or abuse; and
(e) not to be subject to exploitative labour practices nor to be required or permitted to

perform work which is hazardous  or harmful to his or her education, health or well-
being.

(2) Every child who is in detention shall, in addition to the rights which he or she has in terms of
section 25, have the right to be detained under conditions and to be treated in a manner that
takes account of his or her age.

(3) For the purpose of this section a child shall mean a person under the age of 18 years and in all
matters concerning such child his or her best interest shall be paramount.  "

The Democratic Party has no objection to any of the rights contained in the above formulation;
indeed we accept the proposition of the United Nations Children's Fund (UNICEF) that children
are especially vulnerable.  However, we would prefer a holistic approach to the rights which are
granted to the child in respect of the above formulation: In other words, we believe that to specify
special rights for children, as opposed to including children among all people who are subject to the
constitution, could lead to unforeseen and unfortunate consequences.



The Democratic Party is of the view that with the exception of the rights formulated in terms of
30(2) above, i.e. the special protection against juvenile incarceration, all the aforementioned rights
(name, nationality, security, basic nutrition, basic health and social services) should be extended
properly to cover all citizens of the Republic of South Africa, including children.  Likewise, the
Democratic Party is of the view that a clause in the final constitution dealing with labour rights will,
by obvious implication, cover children as well and will, in any judicial interpretation, prevent
exploitative labour practices (section 30(1)(e).

The South Africa Law Commission final report on Group and Human Rights (October 1994) notes
at 4.213 -

"It is true - and this matter is fully debated in the Commission's Interim Report - that in view of our
approach and all the other provisions of a Bill of Rights, it may be unnecessary to refer to the rights
of children specifically.  "

While the Democratic Party does not object to the inclusion of children's rights and indeed regards
the provisions contained in section 30(2) as being necessary, we do not believe that the rights
enumerated in section 30 should be confined to children per se.  They should be extended to all
natural persons.

We also doubt whether the "right to parental care" can be enforced effectively via the constitutional
mechanism.

2. Application of the Right

A positive duty is imposed upon the state and on other actors, including especially parents, and
other persons acting in loci parentis or those exercising temporary or custodial control over
children.

3. Bearers of the Right

            Children



4. Limitations

The provisions of section 33 should apply to this right, with the higher form of protection accorded
to section 30 maintained in the final constitution.

LIFE

1. Content of the Right

Section 9 of the Constitution provides -

"Every person shall have the right to life."

The right to life is a core fundamental of the Bill of Rights together with equality, liberty and
democracy itself.  Its retention is, therefore, utterly central to a meaningful Bill of Rights.

In addition to the above formulation the Democratic Party believes the clause should be amended to
read as follows:-

"Every person shall have the right to life, and no person shall be  deprived arbitrarily of his or her
life.”

The Democratic Party believes that this formulation recognises the right to life as fundamental and,
in addition, prevents the arbitrary or capricious termination of life except in carefully and
considered circumstances such as those with which the appropriate court (the Constitutional Court
in our instance) will be seized.

The formulation of the right leaves it to the court to deliver (in the words of the SA Law
Commission: 1991 at 277) "a finely balanced judgement in the light of, inter alia, empirical
evidence.  "



The General Council of the Bar of South Africa has also, recently, endorsed this  approach (May
1993).

Parliament will therefore be able to legislate on the issue of capital punishment and it will be for the
Constitutional Court to determine whether such an enactment complies with, or infringes, this Bill
of Rights.

Consistent with this approach, the legality of abortion (and any limitations thereon) and any
provisions regarding euthanasia will also be the province of the courts as a final determinator.  The
courts will then have to adjudicate upon the constitutionality of such measures with due regard to
other provisions in the Bill of Rights which will include a balancing of the various rights provided in
it and the demands of society at the time of judgement.  These include the right to equality (section
8): life (section 9): human dignity (section 10), and privacy (section 13).

However, for the reasons elaborated upon below, we would prefer to deal with the question of
abortion under block 15 (i.e. reproductive rights).

2. Application of the Right

A positive duty is imposed on the State and other persons to respect the right to life.  In application
of the right to life to common/customary law, it is clear that this right must trump any contrary
provisions in common law and customary law as well.

3. Bearers of the Right

This right obviously applies only to natural, and not juristic, persons.  As to whether a foetus is
protected by the right to life, this matter will be dealt with in respect of reproductive rights.

4. Limitations of the Right

The normal limitations contained in section 33 shall apply.



DEMOCRATIC PARTY

HUMAN DIGNITY

Section 10 of the Interim Constitution reads:-

"Every person shall have the right to respect for and protection of his or her dignity.  "

The Democratic Party agrees with the provision of this right in the Constitution.  Generally national

instruments protecting human rights do not expressly provide for such a provision.  However,

Article 1 of the German Basic Law does.  Given the importance of dignity it should be emphasised

in the preamble to the Constitution that human dignity is a basic cornerstone of the Constitution as

expressly provided for in Article 1 of the German Basic Law.  We believe that the new Constitution

requires a properly drafted clause which will join together the concepts of dignity and privacy.

To deal with the relevant questions posed by the Secretariat: -

1.1 Nature of the duty to be imposed on the state.

The approach here suggests the protection of this historically vulnerable area of individual

and social freedom against state interference.

In the German Basic Law the right to dignity is protected in Article 1 of the Basic Law

which is indicative of its paramountcy in the context of the constitution.  The Article states

that the dignity of man is inviolable and must be respected and protected by all state

authorities.

We believe the concept of dignity should have a central place in the new constitution

(together with the right to personal privacy) and should be interpreted as guaranteeing to

each citizen an inviolable sphere of privacy beyond the reach of public authority.

1.2 Application of the right to common law and customary law.

The free development of the human personality and its dignity in the social community will

be the leitmotif of the approach in respect of the common law.

The right to human dignity embodied in the new constitution will become an important

measure and criterion in regard to realising the other aims of the constitution in respect of

human freedom and equality.  The right to dignity should be a cornerstone of society and its

protection should permeate the common law and customary law.



1.3 Should the right under discussion impose a constitutional duty on actors other than the 

state?

Yes.  All members of society and all juristic persons, and not merely those who wield formal

authority in society, should respect the dignity of others.  The infringement of the dignity of

one's fellow citizens should result in criminal sanctions.  Natural persons bear this right

more convincingly than others.  But this will be a matter for judicial interpretation.

1.4 Who should be the bearers of the right?

Once again, the Constitutional Assembly will have to resolve the question of the

applicability of the Bill of Rights to juristic persons.  However, we note that the concept of

"dignitas" generally will involve its application by, and use for, human beings, rather than

corporations.  However, juristic persons, community organisations and corporations

probably have limited rights to dignity, particularly in the realm of expression.  The dignity

clause will be useful as an adjunct to more fundamental and substantive sections dealing

with freedom of expression and the right to equality.

1.5 Should the right under discussion be capable of limitation by the legislature?  Most rights

are subject to the general limitation clause but we do not believe that the right to dignity per

se should be specifically limited, although aspects of the right might well be capable of

limitation.

2. SERVITUDE AND FORCED LABOUR

Section 12 - No person shall be subject to servitude or forced labour.

Application of the right

2.1 Nature of the duty to be imposed on the state

This should be self-evident and requires no elaboration.

2.2 Application of the right to common law and customary law



Clearly the provisions against servitude and forced labour should apply in all sectors of

society and should override any contrary provisions in customary law.  We are not aware of

any precepts in the common law which provide for either servitude or forced labour.

2.3 Should the right under discussion impose a constitutional duty on actors other than the 

state?

Clearly this right has to permeate all sections of the community and should be horizontally

interpreted as well.

2.4 Who should be the bearers of the right?  Clearly, the right only applies to natural persons.

2.5 Should the right under discussion be capable of limitation by the legislature?  Save to the

extent necessary to carry out the proper purposes of court ordered punishment and

imprisonment, no person should be deprived of the right contained under this section.

3. RIGHT TO PRIVACY

Section 13 of the Interim Constitution reads as follows:-

"Every person shall have the right to his or her personal privacy, which shall include the

right not to be subject to searches of his or her person, home or property, the seizure of

private possessions or the violation of private communications."

We believe that this right has to be reformulated and reconsidered.  We consider that the

specific provisions dealing with searches and seizures of the home, as contained in section

13, above, should be separated from the general protection of privacy and should be

included in a general clause dealing with liberty.  The present draft forces the entire question

of the constitutionality of searches and seizures to be dealt with in terms of the limitation

clause (section 33).  There is no reason why only one element of privacy should be singled

out as is done in section 13.  In other words, we would prefer to see a generally worded

privacy clause under this heading, and a separate and detailed right against search and

seizure contained in a clause dealing with the liberty of the individual.

We are of this view because the constitutional protection of privacy has been critical in

dealing with, for example, the question of abortion.  In Roe v Wade 410 US 113 (1973) the

US Supreme Court held that a pregnant woman's right to decide whether or not to

terminate her pregnancy could be justified by means of a right to privacy (in this case the

Court developed this right from the right to liberty in the 14th Amendment).



In Morgentaler, Smoling and Scott v The Oueen 44 DLR (411) (385) the concept of dignity

and liberty were used by at least two judges of the Canadian Supreme Court to justify

setting aside restrictive abortion legislation on the basis that the autonomy of the woman

was infringed.  The right to personal autonomy in decisions of a private and intimate nature

was recognized by the court as a constitutional right to privacy.

The Constitutional Assembly must decide whether section 13 should confer general

protection of autonomy of the individual and leave it to the courts to determine whether or

not this entitles a woman to use the provision in order to achieve a more liberalised regime

for abortions, or whether the constitution itself should provide for a right to an abortion in a

separate provision in the Bill of Rights.

3.1 Nature of the duty to be imposed on the state

We believe that Justice Brandeis has summed up the position admirably:-

"The makers of our constitution conferred as against the government, the right to be let

alone... the most comprehensive of rights and the right most valued by civilised men. "

In South Africa the right to privacy has, in the absence of a Bill of Rights, often been

violated by the legislature and the executive through, for example, laws conferring wide

powers of search and seizure on the police, the prohibition of interracial sexual intercourse

and marriage and interference of professional correspondence without court authorisation.

Clearly, these require the strongest protection in the Bill of Rights.

It is for the courts, and not for the constitution, to determine the equitable balance which

society requires between the protection of the private sphere of the individual on the one

hand and the public interest on the other.

This further requires that the means adopted by the state to infringe a basic right in pursuit

of a legitimate purpose must be strictly curtailed and must be suitable, necessary and

proportional to the objective being pursued.

We concur with the approach of the American courts which have struck down various

statutes because they infringe substantive privacy rights in the absence of “a compelling

state interest".



3.2 Application of the right to privacy to common law and customary law

A broad and benevolent interpretation, giving full scope to the protection of the right to

privacy should be the aim of the new constitution.  Precisely because section 33(1) as a

general limitation clause, applies to all fundamental rights safeguarded in chapter 3, the right

to privacy clause should be invoked in order to determine whether a limitation to the right

to privacy is justified and whether arbitrary limitations not envisaged by the constitution

itself, will ever be countenanced.

The right to privacy is guaranteed explicitly in the Universal Declaration of Human Rights,

the International Covenant on Civil and Political Rights, the European Convention on

Human Rights and the American Convention on Human Rights.  It is also entrenched in

most domestic bills of rights across the world.

In determining whether a particular privacy right ought to be recognized, the US Supreme

Court usually asks itself the question whether such a right is "implicit in the concept of

ordered liberty. "

To give exact meaning to the protection of the right to liberty in our own constitution, we

believe the following considerations should be the guidelines:-

(1) The constitutional provisions safeguarding human rights and freedoms contained in

chapter 3 of the constitution should be interpreted benevolently (i.e. in favour of those

protected).

(2) A provision guaranteeing a right or a freedom must be read within the context of the

other sections in the chapter on fundamental rights and of the constitution as a whole.

We, therefore, come to the conclusion that the right to personal privacy should be given the

widest protection possible - once again this being a function of the courts rather than the

legislature.

3.3 Should the right under discussion impose a constitutional duty on actors other than the 

state?

Clearly, because of the importance and reach of the right to privacy, this should be applied

to actors other than the state.  Privacy of, for example, communication, should always limit



the ability of others to gain, disseminate and use information against someone on the basis

of violating this right.

In the German Basic Law the relevant articles which create a zone of personal privacy free

from interference or violation, duties are imposed on actors other than the state, to uphold

them.

3.4 Who should be the bearers of the right?

The right to privacy extends to the home, as well as to marriage, procreation,

contraception, motherhood, family relationships, child rearing and education.  These rights

are said to be the substantive privacy rights distinguishable from informational privacy rights

(e.g. privacy of communication).  It is for this reason that we believe a proper separation

should occur between these rights as stated in our introductory remarks on this section.

Substantive privacy rights immunise certain conduct of the person holding them.  Because

of the highly personal, and human nature of substantive privacy rights, the protection they

afford appears to be primarily restricted to natural persons, whereas juristic persons seem to

have a claim to certain informational privacy rights.  The current wording of section 13

seems to restrict the protection of the right to privacy to natural persons.  This is also

implied by phrases such as "searches of his or her person, home or property", "the seizure of

private possessions", and "the violation of private communications".  It also suggests the

exclusion of juristic persons from the operation of this section.

This seems to be further justification for a separation between a general right to privacy and

a separate right (to be contained under the right to liberty to the right against unreasonable

search and seizures, etc).

As currently formulated, the Interim Constitution provides a general limitation in respect of

privacy, but does not impose the stricter limitation test in section 33(1)(a).  The right to

privacy can also be suspended as a consequence of the declaration of a state of emergency,

but then only to the extent necessary to restore peace and order.

This appears to be a sensible approach which should probably be repeated in the final

constitution.  However, in imposing any limitations on the right to privacy, it is to be hoped

that our courts will follow accepted human rights norms and that an interpretation in favour

of individual liberty will always be paramount.



DEMOCRATIC PARTY

SUBMISSION ON CONSTITUTIONAL PRINCIPLE 2 :
FUNDAMENTAL RIGHTS

We do not believe that the policy proposals of a particular political party should be written into the
Bill of Rights.  We do not believe that every, or even most, policy claims qualify as constitutional
rights.  We would, rather, formulate a core of essential rights which attempt to harmonise the quest
for equality, so assiduously denied to our citizenry by apartheid, and the preservation of individual
liberty, which should be the lodestar of a new democratic South Africa.

A Bill of Rights, drawn to be at the heart of a new constitution, should commit our country to
equality, and set its face against discrimination, especially against racial discrimination.  Equally, a
Bill of Rights should recognise and preserve - spheres of individual privacy immune from
encroachment by any government, authority or neighbour.  It should not do so, however, in a
manner which will give legal recognition to attempts to privatise apartheid.

Most of the rights contained in a Bill should be terse and simple, but several need to be elaborate
and detailed.  Such sections must detail, with precision, the civil liberties and procedural safeguards
necessary to secure individual freedom against oppression.

A distinctive feature of a durable Bill of Rights should be its enforceability mechanisms.  These too
need to be detailed in the charter or rights.  We also need major provisions to secure information
from the organs of State, innovative rights to administrative justice and ease of procedures to allow
the poor and inarticulate to approach the courts for relief.  Fundamental to a good Bill of Rights
will be recognition of the fact that without effective means of enforcement, legal rights will become
little more than moral claims, readily ignored when the forces of government find it convenient to
do so.  In every clause, the drafters of the Bill must take heed of the warning of United States
Supreme Court Justice William J Brennan against creating "paper promises whose enforcement
depends wholly on the promisor's goodwill, rarely worth the parchment on which they were inked".

The DP Bill of Rights takes the view that policy formulation - from the detailed provision of health
services to the allocation of housing - is the preserve of parliament, not the constitution.  We hope
that governments - and their policies - will change to meet changing circumstances.  But because
the promises of a Bill of Rights could be empty, cruel words echoing in a wasteland of deprivation



and denial, the Bill must provide for a standard of justification which empowers the citizen to
obtain from government the entitlements to the means of survival.  In our view such a clause,
together with associated provisions relating to equality and affirmative action, must be tightly
drawn.  The Bill of Rights should not, therefore, provide a laundry list offering the panoply of
human happiness or perfection. it must demand of government rational, honest justifications for
policy decisions providing such entitlements.  "Rationality" or "reasonableness" should be the
standards of justification provided for in the Bill of Rights.

The Bill of Rights must also provide the legal building blocks for honest, accountable government
located in the framework of a participatory democracy.  It must be an attempt to foster democratic
decision-making, the surest guarantee of good government.

It is not the province of the Theme Committee to determine the hierarchy of the future court
structure, but we believe the Bill of Rights should be enforceable through the existing Supreme
Court structure, with an appeal lying to the Appellate Division which, in turn, should provide for
disposal of constitutional final appeals to an expert constitutional court.  We do, however, warn of
the significant danger of vesting sole power for constitutional interpretation in one, specially
created court.  Such a device could become too contentious, powerful and politicised.

It is also the Constitution - and not the Bill of Rights itself - which must provide the detailed
mechanisms for entrenching the Bill of Rights (and for crucial companion rights such as the
regularity of elections, the division of legislative competencies and the form of the State itself).
However, the Bill of Rights, itself, merits special protection against easy amendment or
encroachment.  The constitution must specify super-majorities (in various legislatures if necessary)
to inoculate the Bill against interference by a simple parliamentary majority.

SPECIAL NOTE ON EQUALITY

Of the conditions necessary to permit democracy to flourish, equality is one of the most
fundamental.  But the most prominent feature of the South African social order has been
discrimination; most conspicuously, racial discrimination.  The new Constitution must commit itself
to equality, and set its face against discrimination, especially against racial discrimination.  The Bill
of Rights, drawn to be the heart of that Constitution, needs to so commit  itself.

But what is discrimination?  No society can function without making distinctions.  Indeed, it is a
characteristic of successful societies that their means of differentiation are precise; that they
succeed accurately in distinguishing the meritorious from the unmeritorious; the just from the



unjust; the productive from the unproductive. when is differentiation permissible and when ought it
to be outlawed?  The answer is the Bill of Rights should be that differentiation is permissible when
it is justified, and impermissible when it is not.  Only when differentiation is not justified does it
merit the pejorative discrimination'.

The effect of that answer is to permit the court that enforces the Bill to condemn as discrimination
an arbitrary exercise of power which may be thought to fall outside of the best known categories of
discrimination, such as racism or sexism. one effect, for instance, might be to empower a court to
outlaw a particular differentiation made on the ground of pregnancy without reaching the
controversial question whether it constitutes sex discrimination.  If differentiation on the ground of
pregnancy is unjustified, it is discrimination, and therefore unconstitutional.  The court need not
engage in complex debates about whether differentiation that prejudices only women, but not all
women, discriminates against women.

Despite the generality of this approach, the Bill of Rights should recognise that differentiation on
the specific grounds of race, ethnic origin, colour, gender, sexual orientation, age, disability,
religion, creed and conscience are generally arbitrary, and therefore generally unjustified.  But
discrimination has created pervasive inequality in this country, and if we are to take the
commitment to equality seriously, we have to acknowledge the need for reasonably drawn and
rationally justifiable affirmative programmes to undo existing inequalities.

However, unpalatable it may be, we have to acknowledge, too, that if such programmes are to
benefit their legitimate beneficiaries and no one else, they will have to use the same criteria for
differentiation as those which brought about the inequality. But the Clause which authorises such
programmes, must provide  that such programmes are rational.  A programme would not be
rational if, say, it was not focused to reach its intended beneficiaries, or if it continued to operate
after it had done its work.  It should, also, on proper interpretation, outlaw fixed race/gender
quotas.

The Bill should recognise also that, although differentiation on any of the grounds listed in the
Equality Clause, unless it is part of an affirmative programme to undo inequality, is usually
abhorrent, sometimes it may be desirable.  It may be desirable, for instance, to educate members of
different religious persuasions separately about their religions, and for that reason it may be
necessary to differentiate on the ground of religion.  Or it may be necessary to segregate lodgings
by gender, in order to protect women residents from sexual harassment or assault.



These are justified differentiations, and they are not discrimination.  The Bill of Rights should
consequently recognise that differentiation, even on one of the grounds listed and not for the sake
of countering inequality, may be justified.  It is for this reason that differentiation on one of the
grounds listed should be presumed unjustified.  The presumption can be rebutted by demonstrating
a justification of the kind just outlined.  This formulation should be flexible enough to permit a
court to require a more compelling justification to legitimise some types of differentiation (e.g.
racial differentiation) than others (e.g. religious differentiation).

Some favour a Constitution which seeks to outlaw discrimination only in the public sector: only
when the State may be considered responsible for the discrimination.  But there is an important
sense in which the State is always responsible for discrimination: it can always legislate to outlaw
discrimination (unless the Constitution forbids it to legislate, in which case the State is responsible
because of the Constitution).

Despite that, it remains true that few would argue for State intervention against all discrimination
anywhere.  Almost everyone recognises the need for some sphere of privacy in which the choices
that individuals make can be made on any ground whatever, however arbitrary, without any liability
to justify them.  The choice of whom to invite into one's home, for instance, falls into that category.
So does the choice of whom to favour with one's charity, and so does the choice of whom to
marry.

Rather than trying to confine equality to the public sector, understood as the area in which the State
is responsible, it seems better to recognise that there is a sphere of privacy within which decisions
to differentiate need not be justified.  The Bill of Rights should recognise that the constitutional
commitment against discrimination should not intrude into the sphere of privacy.

But to recognise a sphere immune from intervention against discrimination is to invite racists and
other discriminators to take shelter there.  Many will try improperly to expand the shelter given to
discrimination by the need to protect privacy; immunity invites abuse.  To guard against this
danger, the Bill should confine immunity to decisions made in the exercise of the kind of private
choice necessary to preserve personal autonomy.

There are perhaps some in this country now who are anxious to retain the privileges bestowed by
apartheid.  Many of them hope to achieve that goal by removing activities hitherto in the public



domain to the private, expecting that there those activities will be insulated from the commitment of
the new social order to root out discrimination.

The Constitution must not be party to those efforts, and the Bill of Rights must not be.  Its
recognition of a sphere of privacy immune from any need for justification, something essential to
protect against Orwellian State intervention cannot be permitted to become a shield for private
apartheid.  The relevant provision should be drawn narrowly to guard against that possibility.

What society considers to belong within the sphere of privacy, of course, changes with time.  At
one stage it was commonly accepted that the terms of private employment were a matter for the
employer and the employee, and that the State should not intrude.  Now the legal regulation of
private employment is pervasive and commonplace.  At one stage it was generally accepted that
social clubs fell into the core of the sphere of privacy, and that if such clubs chose to exclude blacks
or Jews or women, that was their prerogative.  There is now a growing body of opinion that such
clubs often supply public goods - such as business opportunities - to which all should enjoy equal
access.

These development require us to recognize that the boundaries of privacy are constantly shifting,
and that the Constitution, or its Bill of Rights, cannot, therefore, finally define them.  The court
entrusted with interpreting the Bill of Rights will have to define and redefine the boundaries of
privacy from time to time, as society's conception of that idea matures and develops.

The prohibition on discrimination in the Bill of Rights should outlaw both direct and indirect
discrimination.  Direct discrimination is overt discrimination.  The concept of indirect discrimination
hits at apparently neutral practices which have differential impact; for instance, a recruitment policy
which requires all mathematics teachers to be six feet tall.  Such a policy, although it made no
reference to race or sex, would favour men over women and some races over others.  Since the
policy would not be justified as fostering good mathematics teaching, it would be discriminatory.

The prohibition on discrimination should be expressed to be a consequence of the right to equal
treatment; it cannot exhaust the content of that right.  It can be as much of a denial of equal
treatment to fail to differentiate as to differentiate.  It has been observed, for instance, that some of
the most serious denials of equality to women take the form of expecting women to be the same as
men, or treating them as though they were.  The  relevant provision should be framed widely
enough to strike at inequality in that shape.
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DEMOCRATIC PARTY SUBMISSION ON:

SOCIO-ECONOMIC RIGHTS

Property
Education
Environment
Economic Activity
Labour Relations
Freedom of Language and Culture
Other Socio-Economic Rights

PROPERTY RIGHTS

Content of the Right

Section 28 of the Constitution provides:

" (1) Every person shall have the right to acquire and hold rights in property and, to the extent that
the nature of the rights permits, to dispose of such rights.

(2) No deprivation of any rights in property shall be permitted otherwise than in accordance with
a law.

(3) Where any rights in property are expropriated pursuant to a law referred to in subsection (2),
such expropriation shall be permissible for public purposes only and shall be subject to the

payment of agreed compensation or, failing agreement, to the payment of such compensation and
within such period as may be determined by a court of law as just and equitable, taking into account
all relevant factors, including, in the case of the determination of compensation, the use to which



the property is being put, the history of its acquisition, its market value, the value of the
investments in it by those affected and the interests of those affected.  "

The Democratic Party regards the provision of a property rights clause in the constitution as
essential.  It is one of the pillars of a democratic order.  The debate on the inclusion of a property
rights clause should not be confused with the apartheid legal orders deprivation of certain groups'
ability to acquire property, or indeed their wrongful dispossession of property.  The fact that
section 28 of the Constitution is accompanied, elsewhere in the Constitution by a land restoration
provision, should be noted.  All discriminatory impediments to the acquisition, retention, ownership
of property and means of production of any kind are explicitly outlawed by other provisions in the
Bill, such as the equality clause.

The right to property is a universal fundamental right which is to be found in, for example, article
17 of the Universal Declaration of Human Rights: Articles XXIII and XXXVI of the American
Declaration of Rights and the Duties of
Man: Article I of the First Protocol of the European Convention of Human
Rights: Article 21 of the American Convention of Human Rights: Articles 14 and 29(6) of the
African Charter on Human and Peoples' Rights.

We also believe the argument advanced by the SA Law Commission (October
1994) at 147, is persuasive.  It states:-

"A third argument in favour of the inclusion of property rights in the Bill of Rights sees a
constitutional right to property as a way of protecting the propertyless.  There must be a right to
property to live an adequate human life.  A right to property, properly conceived, would provide
for those who do not own property rather than protecting the assets owned by those who currently
do have property.  This is the argument which seems to undermine the property clause in the ANC
draft Bill of Rights.  "

There is also nothing in the property clause in the Bill of Rights, per se, which protects the concept
in absolutely inalienable terms.  The current clause, as with other rights-based jurisdictional
systems, makes provision for routine restrictions by the legislature, provided that the right as such
is not vitiated.



The fundamental amendment which the Democratic Party would propose to the existing property
clause (section 21) is in respect of section 28(2) which we believe should be amended to read.-

"No deprivation of any rights and property shall be permitted
otherwise than in accordance with the law of general application.  "

The reason for this proposed amendment is that it will prevent any arbitrary, capricious or partial
enactment of a law and will oblige the legislators to apply general considerations when imposing
any limitations on property rights.

2. Application of the Right

The Democratic Party believes that the right to property should be applicable to the common law
and customary law as well, particularly where women are disqualified, according to certain
customary norms, from acquiring or owning property.

3. Bearers of the Right

Both natural and juristic persons should enjoy property rights because properties are often acquired
by corporate entities, such as closed corporations, companies or other juristic persons.

4. Limitations of the Right

The property right is limited by the provisions of section 28(3) which limitation is supported, as
well as by the overall limitation clause (section 33).

(ii) EDUCATION RIGHTS

(iii) ENVIRONMENT RIGHTS

(vii) OTHER SOCIO-ECONOMIC RIGHTS



1 . Content of the Right

Section 32 of the Constitution provides:-

"Every person shall have the right -

(a) to basic education and to equal access to educational institutions;

(b) to instruction in the language of his or her choice where this is reasonably practicable; and

(c) to establish, where practicable, educational institutions based on a common culture, language
or religion, provided that there shall be no discrimination on the ground of race.  "

Section 29 of the Constitution provides: -

"Every person shall have the right to acquire and hold rights in property and, to the extent
that the nature of the rights permits, to dispose of such rights.  "

The above mentioned rights to education and environment are in our view the essential
socioeconomic rights currently provided for in the Interim Constitution.  The argument advanced,
at the time of enactment, was that any substantial elaboration upon socioeconomic rights should
await the drawing of a final constitution.

The Democratic Party believes that the aforementioned right to education and environmental rights
should be replaced by a clause which provides a basic minimum floor of socioeconomic rights.  We
believe that any detailed, beyond a minimum floor, elaboration of socioeconomic rights will fail for
two reasons:-

(1) We regard the courts as a singular inappropriate forum for matters of redistribution, policy
and budget to be considered and evaluated.



(2) The Bill of Rights must not freeze parliament or the legislature into a situation where a
certain socioeconomic policy is rigidified regardless of changing circumstances.  Even more
inappropriate, for the reasons stated above, is the idea that there should be some form of
judicialisation of economic policy, which will be the precise effect of providing an elaborate
array of socioeconomic rights in the Bill of Rights.

However, in the view of the Democratic Party, a constitution, and especially its Bill of Rights, must
aspire to guarantee the conditions necessary for democracy.  Without that it is impossible to
exercise one's democratic rights.  We therefore propose that the constitution enact a minimum floor
of rights which will ensure the essence of survival for all persons in South Africa but which will not,
in any sense, prevent parliament from elaborating and expanding upon these as circumstances and
economic conditions permit.  Therefore, the Democratic Party proposes the following clause under
the heading -

"Entitlement to the Essentials of Life."

(1) Every citizen shall be entitled to the food and water necessary for survival; to shelter from the
elements; to basic health care; to a basic education; and to a clean and healthy environment;

(2) It is the province of parliament, and of any other authority lawfully exercising power for the
purpose, to decide how these entitlements are to be realised.  Consequently, any such a
decision which is justifiable shall be considered to comply with this article.  A decision which
is reasonable and practicable and which respects the limitations on the resources available to
realise the relevant entitlement, shall be considered justifiable.  "

A Bill of Rights enacting such a clause, would acknowledge also that the manner in which that
entitlement is realised is a matter for the legislature and the executive: to make the choices
necessary to realise the entitlement calls for a kind of expertise that only those branches of
government, and not the judiciary, command, and for electoral accountability which only those
branches enjoy.  The Bill of Rights should therefore recognise all such legislative and executive
choices, as long as they are justifiable. which is to say, that they are made honestly and rationally.

But where the choice is not justifiable, the court enforcing the Bill of Rights will conclude that its
authors are not taking the entitlement to the essentials of life affirmed here, seriously, and it will set
aside the decision.  This does not require - or permit - the court to make policy choices.  It requires



the court to review policy choices made by legislators, cabinet ministers and officials; a function
comfortably within the judicial province and one that good judges are well qualified to discharge.
The necessity that such review imposes upon the legislature and the executive to justify their
decisions, moreover, will also foster thoughtful decision-making and good judgement.

2. Application of the Right

The bearers of the right would be natural persons, rather than juristic persons.  However, the right
to a clean and healthy environment in the above right formulation should, subject to suitable
safeguards, be enforceable against juristic persons and corporate entities.

3. Limitations of the Right

The right drafted by the Democratic Party has inbuilt limitations which are elaborated in detail
above.  In addition, the general limitations clause contained in section 33 would be applicable.

OTHER SOCIO-ECONOMIC RIGHTS

ECONOMIC ACTIVITY

1. Content of the Right

Section 26 of the Constitution provides:-

" (1) Every person shall have the right freely to engage in economic activity and to
pursue a livelihood anywhere in the national territory.

(2) Subsection (1) shall not preclude measures designed to promote the protection or the
improvement of the quality of life, economic growth, human development, social justice,
basic conditions of employment, fair labour practices or equal opportunity for all, provided
such measures are justifiable in an open and democratic society based on freedom and
equality.  "



The Democratic Party is extremely doubtful as to whether any meaningful protection is afforded by
the inclusion of this right.  For example, a review of this provision by the SA Law Commission
(1994) at 106 states:-

"4.205 - This right does not appear in any major international instrument but is not unknown to
some national constitutions (for example, Article 12, The German Basic Law).  This right affords
very limited protection at present as it is subject to double circumscription.  Subsection 26(2) firstly
limits the right in question and so does the general limitation clause.  "

The Democratic Party believes that if subsection (1) were to be retained and allowed to stand
alone, i.e. "the right freely to engage in economic activity and to pursue a livelihood" there would
be some protection afforded by the clause.  However, we have no doubt that other parties, will
insist on the provisions of subsection (2) which for all intents and purposes renders the illusory
protection afforded by section 26(1) fairly nugatory.

In any event, we are not certain that economic policy should be provided for in a Bill of Rights.
For the reasons stated in respect of and consistent with our policy viewpoint contained in the
section dealing with socioeconomic rights above, we believe that neither the Bill of Rights nor the
judiciary are the appropriate instruments for adjudicating on economic policy considerations.

3. Application of the Right Not applicable.

4. Limitations of the Right Not applicable.

LABOUR RELATIONS

1. Content of the Right

Section 27 of the Constitution provides:-
" (1)     Every person shall have the right to fair labour practices.

(2) Workers shall have the right to form and join trade unions, and employers
shall have the right to form and join employers' organisations.



(3) Workers and employers shall have the right to organise and bargain
collectively.

(4) Workers shall have the right to strike for the purpose of collective 
bargaining.

(5) Employers' recourse to the lock-out for the purpose of collective bargaining
shall not be impaired, subject to section 33(1).  "

Section 33(5) of the Constitution provides:-

" (a) The provisions of a law in force at the commencement of this Constitution promoting
fair employment practices, orderly and equitable collective bargaining and the
regulation of industrial action shall remain of full force and effect until repealed or
amended by the legislature.

(b)
If a proposed enactment amending or repealing a law referred to in paragraph (a)
deals with a matter in respect of which the National Manpower Commission,
referred to in section 2A of the Labour Relations Act, 1956 (Act No. 28 of 1956),
or any other similar body which may replace the Commission, is competent in terms
of a law then in force to consider and make recommendations, such proposed
enactment shall not be introduced in Parliament unless the said Commission or such
other body has been given an opportunity to consider the proposed enactment and
to make recommendations with regard thereto.  "

The above two provisions represent the core of labour relations' rights contained
in the Interim Constitution.

The Democratic Party broadly supports the core rights contained in section 27, save and except, for
the items mentioned hereunder.  The idea that every person shall have the right to fair labour
practices will not only protect working adults, but will also protect children against exploitative
practices.  It should therefore render the protection against the exploitation of children, contained
in a separate provision of the Bill of Rights, unnecessary.



It is also clear that a review of contemporary instruments (for example, the German Basic Law) as
well as certain supra-national instruments, in particular, conventions and recommendations of the
International Labour Organization (ILO), often contain specific provisions as regards the
recognition of minimum labour rights and standards.

However, the Democratic Party believes that the provisions of section 33(5) of the Interim
Constitution which insulates existing labour law legislation from enquiry under the Bill of Rights, is
not appropriate in a final Bill of Rights document since same was specifically intended as an interim
measure.  The interim nature of the Bill of Rights does not apply to the final document and,
therefore, the provisions of section 33(5) should be scrapped.  We do not believe that certain areas
of our society or polity should be cordoned off or screened from the equal protection clause of the
Bill of Rights and it is inappropriate to insulate labour relations from the provisions of the Bill of
Rights as such.

In addition, the Democratic Party believes that section 27(3)&(4) needs to be amended by the
deletion of the terms "bargain collectively" and "collective bargaining".  We do not believe that the
concept of collective bargaining as a constitutional issue, has any place in the Bill of Rights.  There
should be no mandatory requirement for collective bargaining across the country.  The concept of
collective bargaining is an outflow of the constitutionally enshrined right to either strike or lock-
out.  The very provisions of a right to strike or lock-out should be sufficient.  Collective bargaining
flows from the power relationship in a particular situation, which should not be constitutionally
mandated.

To the extent that the other clauses of the constitution already protect the rights elaborated upon in
the labour relations clause, it might be unnecessary to enact any protection of the rights elaborated
upon in section 27.  For example, freedom of association implies, in the labour field, according to
ILO Convention 87 of 1948: -

- The right of all employees and employers to establish organisations of
their choice and to join such organisations;

- The right of organisations to function independently without control or



interference;

- The exclusion of the suspension or dissolution of organisations by the
government;

- The establishment of, and affiliations with federations, as well as
affiliations with international organisations.

However, we are mindful of the potential limitation imposed by the statutory nature of the labour
relations regime in South Africa.  For example, at 5.46 the SA Law Commission notes (at 141):
"As far as the employees collective rights and rights to formal equality are concerned, it is clear that
employees and their unions are only entitled thereto if and to the extent that the rights are
guaranteed.  Mere legislative regulation thereof does not suffice: Once legislation is repealed, any
statutory basis for their protection falls away.  On the basis of principle, therefore, ample
justification exists for the inclusion of at least the following employee rights in a Bill of Rights: The
right to associate freely, the right to organise, the right to bargain collectively and the right to
strike.  It goes without saying that circumstances may be present where any or all of the rights can
be restricted.  "

Clearly, therefore, a compelling case can be made for the constitutional protection of a labour
relations right and with the modifications noted above, the Democratic Party supports their
retention.

2. Application of the Right

Obviously because of the collective nature of the exercise of labour rights, the bearers of the right
should include juristic persons such as trade unions and employer organisations.  The application of
the right in common and customary

law: Clearly for the right to have meaning and content, it must extend to the
common law as well.

3. Limitations of the Right



The ordinary limitations contained in section 33 of the Interim Constitution should apply to this
clause and the temporary limitations imposed by section 33(5) should not be applicable.

FREEDOM OF LANGUAGE AND CULTURE

1. Content of the Right

Section 31 of the Constitution provides:

"Every person shall have the right to use the language and to participate
in the cultural life of his or her choice.  "

Also relevant to the provision relating to language and culture is portion of
section 32 (the right to education).  It reads, in part:-

11 every person shall have the right -

(b) to instruction in the language of his or her choice where this is
reasonably practicable, and

(c) to establish, where practicable educational institutions based on a common culture,
common language, or religion, provided that there shall be no discrimination on the grounds
of race.  "

The Democratic Party supports the essential core of both aspects of the right
enumerated above.

We regard the provision and enshrinement of such a right as being essential to give constitutional
protection to the diversity of language, culture and tradition in South Africa.



We believe it might be necessary, in order to avoid the perception being created that this right
creates a shelter behind which racial or unfair discrimination might flourish, to make this clause
subject to the equality provisions of the Bill of Rights.  In our view the provisions of the equality
clause should trump the provision which implies an irrational or unjustifiable separation on the
grounds of language and culture.

Application of the Right

- The State shall have a duty to protect the right against violation;

- Individuals and juristic persons shall have the right to enforcement;

- Other persons shall have a general duty to respect the rights of others in respect of language
and culture, but the right shall primarily operate in a vertical fashion.

Limitations of the Right

The current wording of section 32 contains an additional limitation to the general limitations clause
which might well be necessary.  The normal limitations contained in section 33 shall also apply.
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SUBMISSION BY THE DEMOCRATIC PARTY

SERVITUDE AND FORCED LABOUR AND FREEDOM AND

SECURITY OF THE PERSON

1. SERVITUDE AND FORCED LABOUR

The Democratic Party has already submitted its detailed viewpoint On this topic, under cover of

submission on the Right to Human Dignity.  Kindly refer to Party Submissions (green document)

(unnumbered) dated 20 March 1995 at pp.25-26.

2. SECURITY OF THE PERSON

2.1 Content of the Right

We have already made submissions in respect of section 10 (Dignity) and we reiterate them here,

Likewise, our standpoint on abortion is contained under cover of the same submission (see

document, 20 March 1995 pp.26-27). We therefore discuss the meaning and content of section 11 -

Freedom and Security of Person.

We are in respectful agreement with the generality and particularity afforded to detained, arrested

and accused persons, save for the reasons noted below.



2.2 We believe that the wording of the Constitution should be rearranged to provide for a Right

to Liberty, since the current composition of clauses 13 (which deals with searches and

seizures under the Right to Privacy), and 11 (Freedom and Security of Person) should be

recomposed to read:.

11. Right to Liberty

"Every person shall have the right:-

11.1 To liberty and security of person and shall not be deprived of such rights
except in accordance with the law;

11.2 To be secure against unreasonable searches and seizures;

11.3 Not to be arbitrarily arrested, detained Or imprisoned;

11.4 Not to be subject to torture or to cruelty, inhuman or degrading

treatment or punishment”

These are the essential core Of rights which a clause guaranteeing freedom and

security of person should provide.

2.3 We do not understand why the Secretariat has placed section 25 under this head. The

detailed rights of accused, detained and arrested persons require separate and particular

attention.  The Theme Committee should consider them only after general agreement on the

above clause has been reached.  For the purpose of the record, however, we are in general

agreement with are in general agreement with the wording of the section 25, except for the

provisions of section 25(2)(d) relating to bail.

2.4 While we believe that arrested persons are entitled to bail in carefully defined circumstances,

we are extremely concerned with the extraordinary laxity of the lower courts in granting bail

in clearly undesirable circumstances.  Whether this is the fault of the general wording of

25(2)(d) or the failure of the courts or prosecuting authorities to apply properly the

limitation clause (section 33), is unclear.  We believe the matter is of sufficient importance



and urgency for the committee of experts to prepare an opinion and for this section to be

considered afresh, so that a proper balance may be struck between the interests of society

and the criminal justice system in the context of our crime-ravaged country on the one band,

and the individual bail applicant on the other.

3. APPLICATION OF THE RIGHT

Since the rights contained under section I I (and 25) clearly empower individual human beings with

specific rights and impose specific obligations on the State, an elaborate consideration of the

questions posed is unnecessary (2.1-2.4).

However, (2,5) "should the rights under discussion be capable of “limitation" is adequately

answered on the provisions of section 33 which invest these rights with a higher form of protection

(see section 33(1)(aa).  We believe this to be appropriate save and except in respect of the question

of bail for the reasons stated above.
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UPDATED DRAFT PROPOSAL

MATTERS RELATING TO THE NATIONAL EXECUTIVE
(REFERENCES ARE TO REFINED WORKING DRAFT DATED 12/10/95)

63 PRIME MINISTER

1. The President must appoint a Member of Parliament as Prime Minister and
may, at any time, terminate a Prime Minister's appointment and appoint a new
one.

2. The Prime Minister will assist the President in the execution of the functions of
Government (the national executive) including the coordination of the work of
the Cabinet.

3. The Prime Minister is the leader of Government business in Parliament.

65 CABINET

1. The Cabinet consists of the President, the Prime Minister and the Ministers.

2. The President may preside at Cabinet meetings.  If the President does not preside, the
Prime Minister must preside and if the Prime Minister is absent another Minister
designated by the President must preside.

66 APPOINTMENT AND DISMISSAL OF MINISTERS

The President, after consultation with the Prime Minister, must appoint such number of
members of Parliament as he considers necessary as Ministers.

The President may, at any time, terminate a Minister's appointment and appoint a new
one.

73 VOTES OF NO CONFIDENCE



1. Should the National Assembly pass a vote of no confidence in the President, the 
President must resign.

2. Should the National Assembly pass a vote of no confidence in the Cabinet excluding
the President (i.e. the Prime Minister and the Ministers), they must resign and the
President must appoint a Prime Minister and Ministers anew (in terms of the
Constitution).
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DEMOCRATIC PARTY [DP] SUBMISSION ON:

TOPIC 6: FREEDOM OF EXPRESSION

TOPIC 7: RIGHT OF ACCESS TO INFORMATION

FREEDOM OF EXPRESSION

1. CONTENT OF THE RIGHT

1.1 Section 15 of the Interim Constitution provides:-

" 15 (1) Every person shall have the right to freedom of speech and
expression, which shall include freedom of the press and other media, and
the freedom of artistic creativity and scientific research.

(2) All media financed by or under the control of the State shall be regulated in a manner which
ensures impartiality and the expression of a diversity of opinion.  "

Subject to the specific comments hereunder, the DP strongly supports the inclusion of this section
in the provisions of the new constitution.  A constitutional guarantee of free speech, in the widest
possible terms, coupled with a strong injunction against state intervention in the press are minimum
prerequisites for a creative, vibrant, open democracy in South Africa.  As will be apparent from a
reading of the constitutional texts of recognized democracies, section 15(1) is consonant with the
wording of the guarantees of freedom of expression contained in similar provisions in international
covenants and the constitutions of other countries.

Section 15(2) is perhaps unusual, but in our view is a very necessary antidote to the repressive
culture of state control exercised by the previous government over the public broadcasting and



television services.  Since the new constitution is intended to remedy - in part - the ills of the past, it
is essential that section 15(2) be retained in the final constitution.

1.2 Controversial Issues

The DP has also read the submission received from the Conference of Editors prepared by
Advocate G J Marcus (27 June 1994), on the freedom of the press under the new constitution.  We
believe this document to be very carefully reasoned and we support its conclusions (pp.57-58 of the
document).

On the other so-called "controversial issues" of hate speech, commercial speech and obscene
speech, we are of the view that a suitably worded limitations' clause is the most effective manner of
dealing with these matters.  However, we urge that the constitution framers desist from the
temptation of applying a wide basis of potential restrictions to free speech, however well-motivated
such an intention might be.  The lessons of our own past and the tortuous development of free
expression in such a well-established democracy as the United States, for example, should serve as
a necessary caution.  In other words, free speech should be cherished and nurtured and is very
easily chilled or subdued by excessive constitutional or judicial zeal.

2. APPLICATION OF THE RIGHT

2.1 Nature of the Duty to be imposed on the state

Section 15(2) imposes a specific obligation on the state to ensure that the media under its control
reflect both impartiality and diversity of opinion.  For the reasons stated above, we strongly support
this obligation.

The state's obligations in respect of section 15(1) are more complex.  In general terms it is to be
hoped that the Constitutional Court will adopt a robust approach against any gratuitous attempts by
the state to restrict free speech.  However, the critical factor here is not section 15, but the
limitation clause (section 33).  In general terms, we strongly support the view of United States
Justice Brennan in New York Times Co v Sullivan (376 US 254):-

"Thus we consider this case against the background of a profound national commitment to the
principles that debate on public issues should be uninhibited, robust, and wide open, and that it may
well include vehement, caustic, and sometimes unpleasantly sharp attacks on government and
public officials.  "

2.2 Application of the right to common law and customary law



2.3 Should the right under discussion impose a constitutional duty on actors other than the state
For the sake of convenience and brevity, we will consider these headings together, since they are
interrelated.  The crisp question here will depend on the resolution of the horizontal/vertical debate.
The DP. per our previous submissions, believes that, subject to the crafting of suitable safeguards,
the Bill of Rights should have horizontal as well as vertical application.  Of all the constitutional
rights enshrined, few could be more worthy of horizontal application than speech and expression.

In this respect, we believe the Editor's Memorandum (Advocate G J Marcus)
provides an admirable summation of the issue at 30:-

"The issue of the application of the constitution to the common law is of vital importance to the
press.  The entire body of the law of defamation is regulated by the common law and it is this area
in particular which poses particular hazards for the press... "

After considering the international jurisprudence on this issue, he concludes (at  36):-

"Adopting these canons of interpretation, it would lead to absurd results to leave common law rules
of defamation insulated from the Bill of Rights.  There is no logical distinction between a statutory
limitation on the freedom of expression and one embodied in the common law.  "

Although this issue will be resolved elsewhere, or indeed if not resolved in the new constitutional
text, will be determined by the courts, we respectfully agree with the above opinion and urge that
its approach be followed.

We are not aware of any specific customary law usages which do not fall under
the common law.

CONSIDERATION OF FREEDOM OF EXPRESSION

2.4 Who should be the bearers of the right?

Clearly, a meaningful right to free speech requires that both citizens and the media be entitled to its
protection.  It would be unduly restrictive, if not absurd, to restrict its protection to cases involving
state action alone.  Once again, this should be more fully considered when the issue on horizontal
application is considered.

2.5 Should the right under discussion be capable of limitation by the legislature?

No country permits an absolute, unqualified right to free speech.  It is the nature of the limitation
which is important.  We support the general wording of section 33 (limitation clause) since it



provides for legal criteria against which any limitation has to be considered.  In our view
"reasonableness" coupled with standards of justification consonant with the requirement of "an
open and democratic society based on freedom and equality" provide important safeguards against
rendering constitutional rights vulnerable to unjustifiable incursions by the legislature and judiciary.

The real debate here is the "higher protection" afforded to certain constitutional rights in chapter
three which obliges any limitation to pass a further test of necessity.  Thus, restrictions on rights
relating to "free and fair political activity", must also be "necessary".

The Conference of Editors is concerned that limitation on free speech and the
media, in all cases be both reasonable and necessary.

We agree with this proposition and would indicate that the current wording of section 33 - and the
higher protection afforded to certain so-called "political rights" - is a direct consequence of drafting
an interim constitution to cover, critically, the period of the 1994 election.  Since we are now
drafting a so-called "final" constitution there is no basis, in law or logic, why the "higher standard
of protection, achieved by a limitation being tested on grounds of both necessity and
reasonableness", be not applied to freedom of expression.

RIGHT OF ACCESS TO INFORMATION

1. CONTENT OF THE RIGHT

The relevant provisions of the constitution are:-
1.1 Principle IX

"Provision shall be made for freedom of information so that there can be open and
accountable administration at all levels of government.  "

1.2 Section 23

"Every person shall have the right of access to all information held by the state or
any of its organs at any level of government in so far as such information of required
for the exercise of protection of any of his or her rights.  "

Principle IX  imposes a peremptory obligation on the Constitutional Assembly, and requires no
debate.  The real issue is whether or not section 23 adequately provides the holder of the right with
a suitable instrument to achieve the entitlement promised by principle IX.

Another issue is whether the constitution itself should simply provide the rare essence of right, to
be supplemented - in due course - by a freedom of information status.



The DP believes that the citizen's right to information should be constitutionally secured.  We
believe that such information includes information used in the governance of the people and specific
information - subject of course to the limitation clause - that the state possesses in respect of
individual citizens.  We do not believe the constitution should seek to capture all the relevant
considerations that would ordinarily form part of a detailed statute, but rather should state the
broad principle and leave its further development to the courts,

We do, however, regard the right to information as fundamental and freestanding.  We believe the
provisions of section 23 are unduly narrow and restrictive, since it makes the enjoyment of the right
to information contingent on such access being necessary for the enforcement or protection of
other rights. (See Marcus at 58).

In place of the current provisions of section 23, we propose the following
substitution: -

"Every citizen shall have the right to obtain from the state, and from any organ of state or
government, with due expedition, all information:-

                        (1) Concerning the organization of such organ, its decisions and decision-
making  procedures, its rules and policies;

(2) held by the state concerning such person.  "

2. APPLICATION OF THE RIGHT

2.1 Nature of duty to be imposed on the state

This is apparent from the wording of the clause.

2.2 Application of the right to common/customary law

Would be applicable in so far as customary law institutions are "organs of the state.  "

2.3 Constitutional duty imposed on actors other than the state

 None

2.4 Who should be bearers of the right?

Citizens, rather than all natural persons.

It is possible for juristic persons to bear this right, but whether its application is feasible to
corporate entities will require special consideration.

2.5 Limitation



Clearly the limitation clause is applicable.
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28. CLASS ACTIONS

Section 7(4)(b) clearly caters for - and anticipates - the initiating of so-called "class actions".
The Democratic Party supports the retention and the wording of the section.

The relevant section of the Interim Bill of Rights is S.7(4)(b) which reads as
follows:

"The relief referred to in paragraph (a) may be sought by -

(i) a person acting in his or her own interest;

(ii) an association acting in the interest of its members;

(iii) a person acting on behalf of another person who is not in a position to seek such 
relief in his or her own name;

(iv) a person acting as a member of or in the interest of a group or class of persons; or

(v)        a person acting in the public interest.  "

DEMOCRATIC PARTY (DP)
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24. LIMITATION OF RIGHTS
25. STATES OF EMERGENCY AND SUSPENSION OF RIGHTS

24. LIMITATION OF RIGHTS

1. Content of the Right

Section 33 of the Interim Constitution reads as follows:-

" (1) The rights entrenched in this Chapter may be limited by law of general application, provided
that such limitation -

(a) shall be permissible only to the extent that it is -

(i)     reasonable; and

(i) reasonable; and

(ii) justifiable in an open and democratic society based on freedom and equality; and

(b) shall not negate the essential content of the right in question, and provided further that any

limitation to -

(aa) a right entrenched in section 10, 11, 12, 14(1), 21, 25 or 30(1)(d) or (e) or (2); or

(bb) a right entrenched in section 15, 16, 17, 18, 23 or 24, in so far as such right relates to free
and fair political activity,

shall in addition to being reasonable as required in paragraph (a)(i), also be necessary.



(2) Save as provided for in subsection (1) or any other provision of this Constitution, no law,
whether a rule of the common law, customary law or legislation, shall limit any right
entrenched in this Chapter.

(3) The entrenchment of the rights in terms of this Chapter shall not be construed as denying the
existence of any other rights or freedoms recognised or conferred by common law, customary
law or legislation to the extent that they are not inconsistent with this Chapter.

(4) This Chapter shall not preclude measures designed to prohibit unfair discrimination by bodies
and persons other than those bound in terms of section 7(1).

(5)    (a)   The provisions of a law in force at the commencement of this Constitution promoting fair
employment practices, orderly and equitable collective bargaining and the regulation of
industrial action shall remain of full force and effect until repealed or amended by the
legislature.

(b)  If a proposed enactment amending or repealing a law referred to in paragraph (a) deals
with a matter in respect of which the National Manpower Commission, referred to in section
2A of the Labour Relations Act, 1956 (Act No. 28 of 1956), or any other similar body which
may replace the Commission, is competent in terms of a law then in force to consider and
make recommendations, such proposed enactment shall not be introduced in Parliament
unless the said Commission or such other body has been given an opportunity to consider the
proposed enactment and to make recommendations with regard thereto.  "

1.1 Comment : General

Explicit provision for the limitation of the rights contained in the chapter on fundamental rights is
common place in contemporary constitutions.  We are advised that limitation clauses occur in
international human rights instruments and declaration and covenants as eminent and as widely
respected and adhered to as the Universal Declaration of Human Rights (Article 29(2), The
International Covenant on Economic, Social and Cultural Rights (Article 4), and The European
Convention on Human Rights (Article 11(2) as well as in domestic Bills of Rights such as the
German Basic Law (Article 19), the Canadian Charter of Rights on Freedoms (Section 1) and the
Chapter on Fundamental Human Rights and Freedoms in the Constitution of the Republic of
Namibia (Article 22).

We therefore believes that a carefully crafted and appropriate limitation clause is necessary for the
Bill of Rights in the final constitution.

1.2 Present wording : S.33(5)(a) & (b)



We believe that the limitation clause (Section 33) in the Interim Bill of Rights needs to be amended
and simplified without losing its efficacy.

We believe that clauses 33(5)(a) and (b) should be deleted from the limitation clause as an integral
arrangement.  Those clauses were inserted in the Interim Bill of Rights to deal with the provisions
contained in the Labour Relations Act which were considered by certain parties to require special
protection and inoculation from the reach of the Bill of Rights.  We are strongly opposed to the
idea of a certain sector of society enjoying total immunity from the provisions of the Bill of Rights
and from scrutiny under it.  We believe it will be singularly inappropriate and anachronistic to
repeat this protection in the final constitution.

1.3 S.33(3) - Rendered superfluous

Furthermore, we believe that section 33(3) of the limitation clause, which relates to importing the
concept of "mittelbare dritwurking" from German constitutional jurisprudence will not be necessary
provided the Constitutional Assembly resolves the fundamental question on the horizontal
application of the Bill of Rights.  Section 35(3) provides for the indirect application of the Bill of
Rights to the common law due to the absence of horizontality in the Interim Bill of Rights.
Assuming that this issue is in fact resolved in the chapter on fundamental rights, then the application
of the reach of the Bill of Rights into the common law, customary law and legislative spheres will
become redundant.  There will, in any event, be a range of issues which will generally fall outside
the Bill of Rights, (certain aspects of the law of contract, for example).

1.4 A reformulated limitations' clause

We turn now to the substantive provisions of the limitations clause and would indicate we believe
there should no longer be the two tier test of limitation which is currently applied: Section 33
provides for a higher standard of justification (or to use the American concept "strict scrutiny")
which is made applicable to a range of rights detailed in section 33(1)(aa) and (bb).

We regard this as being unnecessarily complicated and believe that a better and more streamlined
system would be to import the concept of illimitability in respect of certain core fundamentals in the
Bill of Rights.  While "necessity" implies a higher threshold of reasonableness, we believe, however,
that certain rights should simply be illimitable. (Although such rights can always be limited by other
rights entrenched in the Bill of Rights and in other sections of the constitution).  This will create a
clear category of core rights which in fact will enjoy a "super-protection" in terms of the Bill of
Rights.

Therefore, in place of the current wording of section 33(aa) and (bb) we would propose the
following -



"Subject to section [ ] (suspension during a state of emergency) this (the limitation) section 
and the following sections of the Bill may not in any manner be restricted:

- The following yet to be numbered sections would then fall within the category of 
illimitability;

- Equality (in terms of the Democratic Party proposal the equality clause already has an 
internal limitation since it only outlaws "unjustified differentiation");

- Right to liberty (or due process);

- Right to conscience and religion;

- Citizenship rights;

- The requirement that expropriation of property in the public interest be subject to the 
proper payment of equitable compensation;

- The right to the essentials of life;

- The right to learning and culture;

- The right to language and culture.

(The wording follows the headings proposed, in previous submissions, by the DP.

We are satisfied that the substantive provisions of the limitations clause, namely, that any limitation
shall be dependent on the restriction arising from a law of general application which restriction shall
be reasonable; justifiable in an open and democratic society based on freedom and equality and shall
not negate the essential content of the right (i.e. section 33(1)(a) and (b) provides a sufficient
safeguard against the abuse by the State or the law-giver of the erosion of the fundamental rights
protected in the charter.

Proportionality is the essential content of this test of limitation.  The SA Law Commission (at 165)
summarises the proportionality test as requiring the following of any limitation:

1. The measures chosen should be carefully designed to achieve the objectives;

2. The means should impair the right of freedom as little as possible;



3 . There should be proportionality between the effect of the measures adopted and the
objective.

In addition, the requirement of justification in "an open and democratic society based on freedom
and equality" will require a value based judgement, stemming essentially from comparative
legislation and jurisprudence in democratic societies, international covenants and instruments.  The
hallmarks of an open and democratic society may be summarised as "pluralism, tolerance and
broadmindedness".  Furthermore, although there is no requirement in a democracy that the views of
the majority must simply prevail, these requiring balance against individual interests and liberties.
While there is an essential tension between the concept of "freedom" and "equality" we believe that
this tension is healthy and necessary to balance the interests of our emerging democracy.

1.5 S.33(b)

A fundamental criticism might be levelled at the requirement contained in section 33(b) relating to
the prohibition on negating the "essential content of the right in question".  This criticism is based
on the fact that this test is somewhat incoherent and ambiguous.  It has been suggested that the
requirement is in fact drawn from article 19.2 of the German basic law and places a minimum floor
for government restrictions of fundamental rights.  However, insofar as this will be of assistance to
the Constitutional Court in determining whether or not the limitation is required to pass a further
test before it can be validated, we see no harm in its retention.

25. STATES OF EMERGENCY AND SUSPENSION OF RIGHTS

1. Content of the Right

Section 34 of the Interim Constitution reads as follows -

"(1) A state of emergency shall be proclaimed prospectively under an Act of Parliament, and
shall be declared only where the security of the Republic is threatened by war, invasion,
general insurrection or disorder or at a time of national disaster, and if the declaration of a
state of emergency is necessary to restore peace or order.

(2) The declaration of a state of emergency and any action taken, including any regulation
enacted, in consequence thereof, shall be of force for a period of not more than 21 days,
unless it is extended for a period of not longer than three months, or consecutive periods of
not longer than three months at a time, by resolution of the National Assembly adopted by a
majority of at least two-thirds of all its members.



(3) Any superior court shall be competent to enquire into the validity of a declaration of a state
of emergency, any extension thereof, and any action taken, including any regulation enacted,
under such declaration.

(4) The rights entrenched in this Chapter may be suspended only in consequence of the
declaration of a state of emergency, and only to the extent necessary to restore peace or
order.

(5) Neither any law which provides for the declaration of a state of emergency, nor any action
taken, including any regulation enacted, in consequence thereof, shall permit or authorise -

(a) the creation of retrospective crimes;

(b) the identification of the state or of persons acting under its authority for unlawful actions
during the state of emergency; or

(c) the suspension of this section, and sections 7, 8(2), 9, 10, 11(2), 12, 14, 27(1) and (2),
30(1)(d) and (e) and (2) and 33(1) and (2).

(6) Where a person is detained under a state of emergency the detention shall be subject to the
following conditions:

(a) An adult family member or friend of the detainee shall be notified of the detention as soon as
is reasonably possible;

(b) the names of all detainees and a reference to the measures in terms of which they are being
detained shall be published in the Gazette within five days of their detention;

(c) when rights entrenched in section 11 or 25 have been suspended -

(i) the detention of a detainee shall, as soon as it is reasonably possible but not later than 10 days
after his or her detention, be reviewed by a court of law, and the court shall order the release
of the detainee if it is satisfied that the detention is not necessary to restore peace or order;



(ii) a detainee shall at any stage after the expiry of a period of 10 days after a review in terms of
subparagraph (i) be entitled to apply to a court of law for a further review of his or her
detention, and the court shall order the release of the detainee if it is satisfied that the
detention is no longer necessary to restore peace or order;

(d) the detainee shall be entitled to appear before the court in person, to be represented by legal
counsel, and to make representations against his or her continued detention;

(e) the detainee shall be entitled at all reasonable times to have access to a legal representative of
his or her choice;

(f) the detainee shall be entitled at all times to have access to a medical practitioner of his or her
choice; and

(g) the state shall for the purpose of a review referred to in paragraph (c)(i) or (ii) submit written
reasons to justify the detention or further detention of the detainee to the court, and shall
furnish the detainee with such reasons not later than two days before the review.

(7) If a court of law, having found the grounds for a detainee's detention unjustified, orders his or
her release such a person shall not be detained again on the same grounds unless the state
shows good cause to a court of law prior to such re-detention.  "

In principle, the Democratic Party strongly supports the provisions of section 34, since it will
prevent the casuistic and arbitrary imposition of a state of emergency which can, if unchecked,
utterly extinguish and destroy the content of the Bill of Rights.  It is vitally important that
emergency powers are subject to detailed checks and balances.  In general, the standards required
for the declaration, introduction and continuance of a state of emergency are supported.  The high
threshold provided for in subsection (1) will create jurisdictional facts against which the court will
be able to weigh the relative merits of the emergency declaration itself.

Perhaps the most crucial safeguard provided in the entire suspension clause is that contained in
subsection (2) which will prevent the imposition of a presidentially ordered state of emergency
without appropriate scrutiny by parliament.

Subsection (3) prevents the effective ouster of the courts jurisdiction, without which the remaining
safeguards will prove to be illusory.



We note with interest that subsection (5) does provide an illimitable category of rights which may
not be derogated from in terms of the constitution.  We think this is ample precedent for an
illimitable section to be contained, as well, in the limitations clause as referred to above.

Subsection (6) provides extensive rights for detainees held under a state of emergency which are
consonant with the other rights approved of in a Bill of Rights which prohibit cruel, unusual and
degrading punishment.

Subsection (6), in most measures, is completely in accordance with the Democratic Party's own Bill
of Rights provisions on the imposition of state of emergency and detainees rights under it and we
therefore strongly support its retention.

DEMOCRATIC PARTY (DP)
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26. OTHER FUNDAMENTAL RIGHTS AND DIRECTIVE PRINCIPLES
27. INTERPRETATION OF BILL OF RIGHTS

26.  OTHER FUNDAMENTAL RIGHTS AND DIRECTIVE PRINCIPLES

Some favour the inclusion in the Bill of Rights of what are known, following the Indian
Constitution, as Directive Principles of State Policy.  Directive Principles would be part of the Bill
(or at least of the Constitution), but they would not be fundamental rights, and they would in
consequence not annul Acts of Parliament with which they were in conflict.  The category of
Directive Principles is therefore a halfway station which can accommodate values thought
important enough to merit recognition in the Bill of Rights, but not important enough to merit the
force of a fundamental right.  Recognition of a value as a Directive Principle is a compromise
often suggested to resolve conflict between those in favour of elevating a value to the status of
fundamental right and those altogether against including it in the Bill of Rights.

But what is the content of the compromise?  The point of relegating a value to the Directive
Principles is to deny it the force of a fundamental right.  But the inclusion of a value in the Bill of
Rights (or elsewhere in the Constitution), however that is done, sooner or later generates
demands for it to be given some legal effect.  In India, one effect given to Directive Principles is a
power to restrict the fundamental rights.  Entailed in that power is a capacity to immunise from
legal challenge government action which is repugnant to a fundamental right, just because it
pursues a goal postulated by one of the Directive Principles.  In the name of pursuing democratic
ends, the power of restriction given to Directive Principles may consequently be used to sanction
undemocratic means.

The best known theory of Directive Principles is the Indian one.  To include Directive Principles in
our own Bill of Rights would invite the adopting of the ideas that have grown up in India about
Directive Principles, including the idea that they have the power to restrict fundamental rights.  It
may be that the Indian courts have somehow avoided the worst dangers inherent in that idea.  But
because the dangers are inherent in the idea, there can be no assurance that our own courts would
do the same.  No one can restrain the internal logic of an idea.  To import Directive Principles,



therefore, would be to import their capacity to erode the fundamental rights.  Justice Bhagwati,
former Chief Justice of India, once went so far as to say that "it is only in the framework of the
socioeconomic structure envisaged in the Directive Principles that the Fundamental Rights are
intended to operate" (Minerva Mills Ltd v Union of Indian 1980 AIR 1789 SC at 1847).

In India, moreover, fundamental rights were given years to establish themselves before the courts
started invoking the Directive Principles to restrict them.  It may be that when fundamental rights
are established and flourishing, the harm done by permitting their restriction is less than fatal.  In
South Africa, however, fundamental rights are still struggling for their constitutional birth.  If we
allow them liberally to be restricted before they exist, they may well be stillborn.

Furthermore, although Directive Principles may be thought a useful way of remedying the
deficiencies of a weakly drafted Bill of Rights, it is far from clear what they can contribute to a
carefully considered one.  A value is sometimes consigned to Directive Principles to avoid the hard
work of resolving a dilemma about whether it should be included in the fundamental rights, and, if
so, in what way.  The Directive Principles may consequently become the rubbish bin of the Bill of
Rights.  Proper attention to difficult values can avoid this consequence, and produce a far more
coherent Constitution.

The rights to shelter and health care, for instance, obvious candidates, since they are so
problematic, for relegation to Directive Principles, are dealt with by the Democratic Party in its
previous submission, in an article named "Right to the Essentials of Life", in a way which gives
them real content without usurping the proper province of the legislature or the executive.  The
guarantee of equality in section 8 is likewise so much stronger than many other alternatives as to
make the recognition of gender rights as Directive Principles pointless.

We consequently believe that, in a thoughtfully drafted Bill of Rights, Directive Principles are
unnecessary, that they can ruin the coherence of the Bill, and that they could undermine its
fundamental rights.  In short, that they would weaken rather than strengthen the Bill of Rights.

27. INTERPRETATION OF BILL OF RIGHTS

1. Content of the Right

We support the formulation contained in section 35:

1.1 Section 35(1) is a statement of principles of interpretation which have been recognised by
many courts (see Gilbert Marcus (SA Journal on Human Rights Vol.  10 Part 1 1994 at 95)).

The second clause within Section 35(1) enables a court to have regard to principles of public and
international law and comparable case law.  It has been argued that this scarcely requires
articulation in the constitution as it is inevitable that the Constitutional Court will be significantly



influenced by the manner in which other courts have interpreted rights similar to those embodied in
the constitution.

1.2 Section 35(2) embraces "the presumption of constitutionality".  It directs the courts to
interpret laws which are susceptible to constitutional challenge and is not a directive applicable to
the interpretation of the constitution itself.  The presumption has been explained by Georges C J in
Zimbabwe Township Developers (Pvt) Ltd v Lou's Shoes (Pvt) Ltd (1984)(2)(SA778)(ZS):-

"Arguments have also been addressed at some length on the presumption of constitutionality.  It is
a phrase which appears to me to be pregnant with the possibilities of misunderstanding.  Clearly a
litigant who asserts that an act of parliament or a regulation is unconstitutional must show that it
is.  In such a case the judicial body charged with deciding that issue must interpret the constitution
and determine its meaning and thereafter interpret the challenged piece of legislation to arrive at
the conclusion as to whether it falls within that meaning or it does not.  The challenged piece of
legislation may, however, be capable of more than one meaning.  If that is the position then if one
possible interpretation falls within the meaning of the constitution and the others do not, then the
judicial body will presume that the law makers intended to act constitutionally and uphold the
piece of legislation so interpreted.

"...One does not interpret the constitution in a restricted manner in order to accommodate the
challenged legislation.  The constitution must be properly interpreted, adopting the approach
accepted above.  Thereafter the challenged legislation is examined to discover whether it can be
interpreted to fit into the framework of the constitution.  "

Properly interpreted, section 35(2) provides a safeguard to prevent an overzealous court from
striking down parliamentary legislation which is capable of a constitutional interpretation.  We
therefore support its retention.

1.3             Section 35(3) clearly indicates that legislation, the common law and customary law do
fall within the ambit of the constitution.  Should such a law fall foul of "the spirit, purport and
objects" of the Bill of Rights it may be struck down as invalid.  We believe that this approach is
both enlightened and necessary, particularly since it will strike at customary law rules which might
discriminate against certain categories of persons such as women.

DEMOCRATIC  PARTY  (DP)
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DP SUBMISSION ON COMMISSION FOR GENDER EQUALITY

1. A clear case can be made for discontinuing a separate and potentially

marginalised CGE and including its work with that of the Human Rights

Commission, especially since SA has made great strides at the level of public

representation generally and more than half of the first Human Rights

Commissioners in particular are female.

2. However, the DP will support the constitutionalisation of a CGE on the

following grounds and with the following suggested proviso:

2. 1 The single strongest argument for a separate gender commission is the

fact that it can link directly with a "constituency".  Examples of direct

consultation with and representation of women's organisations may be

found in models like the Canadian and German Gender Commissions.

The merit of the constituency link lies in the avenues opened for

promoting gender equality and for establishing facts and avenues for

research of the lack thereof.  Since ours is a gender Commission and

not a women's Commission, it goes without saying.



We believe the functions of the CGE should essentially be to monitor,

research and advise both on law reform and executive action.  It should

do so in all fields covered by the Convention on the Elimination Of

Discrimination against Women, the implementation of which (including

the 4 year reports) could be considered the CGE's terms of reference.

Affirmative action is described as justified when temporary (article 4).

The Commission itself as an entity separate from the HRC and future

equal opportunity bodies should likewise be temporary, though not

necessarily short-lived.
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Theme Committee 3

National and Provincial legislative and Executive Competences

1.     Introduction

The system of representative parliamentary democracy only works effectively in circumstances
where a political minority or minorities have the opportunity and the real prospect of becoming the
political majority from time to time.

Parliamentary democracy will not work if because of linguistic, religious, cultural, ethnic or racial
factors political minorities are relegated to a position of political impotence and have to endure the
prospect of being permanent political minorities.  In such circumstances the pressures within the
society become unbearable.

It is imperative to look for alternatives that can mitigate the effects of single-party dominance.  A
major potential political danger to democracy in South Africa can be reduced to a single issue: the
centralisation of power in a single site.  The obvious remedy must be to increase the sites of power
and maximise the points of influence.  In short, the political system must be kept as pluralistic as
possible.  Devolution of power to provinces and vigorous local government are an important part
of the answer.

The DP believes in the maximum devolution of power

The Democratic Party believes that the people must govern, and that there is no more effective
way of giving this expression than for the constitution to provide for a variety of sites of power in
which the people can participate in making decisions affecting them.

Distributing power

By providing a variety of different sites of power, devolution enables more people to take part in
the process of government.  It brings government closer to the people.  This promotes
accountability of political office-bearers to their constituents, and promotes the establishment of a
democratic culture.  It can also reduce the intensity of the struggle for power at the central
government level as it ceases to be a 'winner takes all' contest.

Defence against tyranny

The Democratic Party believes that an over-concentration of power in central government leads
to the retention of power for its own sake, and the use of power and patronage for the advantage
of the party or group which is in power.  South Africa's history is littered  with examples of



 the use of the monopoly of centralised political power to impose an  oppressive philosophy
 on the entire country.  Decentralising power makes this very  much more difficult, and provides a
 variety of sites of power in which more people can  exercise power, making the retention of
central government power relatively less important.

Accommodating pluralism

The Democratic Party accepts the cultural, linguistic, geographic and political diversity  of South
Africa.  This diversity is a national asset which needs to be developed in a spirit of mutual respect,
 tolerance and conciliation.  Devolution of power helps to  accommodate this diversity by multiplying
 the sites of power.

Subject only to considerations of the essential national interest, legislative and executive
decisions should be taken at the level that is closest to the people who will be affected by
such decisions.

It is essential that the rights, powers and responsibilities of the provincial political  authorities are
written into and entrenched in the constitution.  It is a central tenet of  DP policy that the national
parliament will enjoy co-ordinate sovereignty with the  provincial parliaments.  It is also
essential that the constitution guarantees equitable access by provincial political authorities to the
 resources of the nation as a whole: otherwise  any rights, powers and responsibilities of such
 authorities will be meaningless.

2.     Constitutional Principles

The Constitutional Principles contained in Schedule 4 of the Constitution stipulate requirements
 which have to be met in a new constitution.

Principles XVIII to XXVII are directly related to relationships between different  levels of
government.  This submission is not required to comment on financial and fiscal relationships,
so these matters are not addressed.

The elements of the principles which most directly prescribe requirements in respect of allocation of
powers are:

(a) XVIII 1.The powers and functions of the national and provincial governments
shall be defined in the Constitution.

(b) XVIII 2.The powers and functions of the provinces defined in the (new)
Constitution, shall not be substantially less than or substantially
inferior to those provided for in this (current) Constitution.

(c) XIX The powers and functions at the national and provincial levels of
government shall include exclusive and concurrent powers.



(d) XX Each level of government shall have appropriate and adequate legislative and
executive powers and functions that will enable each level to function effectively.

(e) XXI This Principle sets out criteria to be applied in the allocation of powers.

(f) XXII The national government shall not exercise its powers (exclusive or concurrent) so
as to encroach upon the geographical, functional or institutional integrity of the
provinces.

3. Allocation of Powers

3.1 Subject to the provisions of paragraph 3.4, Parliament shall have exclusive legislative
competences, including all necessary ancillary powers pertaining thereto, in the following
functional areas:

Citizenship, immigration and passports
Customs and excise
Defence (See 3.12)
Foreign Affairs
Mineral and Energy Affairs
National Economic Policy
National Finance
National Intelligence and Security
National Public Enterprises
National Public Service
National Public Works
National Transport
Posts and Telecommunications
Registration of companies and financial institutions
Trade and industries
Water

3.2 Subject to the provisions of paragraphs 3.4 and 3.5, a provincial legislature shall have
exclusive legislative competences, including all necessary ancillary powers pertaining thereto, in
the following functional areas:

Casinos, racing, gambling and wagering
Cemeteries and cremation
Clinics and hospitals, excluding teaching hospitals
Combating of public nuisances
Cultural Affairs
Delivery of water, electricity and other essential services
Education at all levels, excluding university and technikon education
Firefighting, ambulance services and other protection services



Housing
Indigenous and customary law
Land Affairs
Language policy and the regulation of the use of official languages
Legal Aid
Liquor licensing/controls
Local government
Markets and pounds
Nature conservation, excluding national parks, national botanical gardens and marine
resources
Provincial public media
Provincial sport and recreation
Roads
Regional planning and development
Tourism
Town planning
Traditional Authorities
Provincial public service
Provincial public works
Public Holidays
Trading hours
Urban and rural development
Waste disposal

3.3 Subject to the provisions of paragraphs 3.4, 3.5 and 3.6, a provincial legislature shall have
legislative competences, including all necessary ancillary powers pertaining thereto, in the
following functional areas:

Abattoirs
Agriculture
Airports
Animal control and disease
Archives and Museums
Consumer protection
Correctional Services
Environment
Forestry
Harbours
Health services
Justice (See 3.12)
Labour
Meteorological services
Police and Public Safety (See 3.12)
Pollution control
Population development



Provincial Public Enterprises
Public transport
Registration of deeds and surveys, excluding trigonometrical surveys
Registration of births, deaths, marriages and issuing of identity documents
Refugees and expellees
Road traffic regulation
Soil conservation
Trade and industrial promotion
University and technikon education
Veterinary services
Welfare services

3.4 Parliament and provincial legislatures shall not enact legislation that is in conflict with the Bill of
Rights.

3.5 A law passed by a provincial legislature shall prevail over an Act of Parliament which deals with
a matter referred to in paragraphs 3.2 and 3.3 except in so far as -

(a) the Act of Parliament deals with a mater which is the subject of an international treaty or
international law to which South Africa is bound; or

(b) the provincial law or practice materially and unjustifiably prejudices the economic, health,
environment or security interests of another province or the country as a whole; or

(c) the provincial law or practice materially and unjustifiably obstructs the free movement of
people, goods, money, information or assets between provinces.

3.6 A law passed by a provincial legislature shall prevail over an Act of Parliament which deals
with a matter referred to in paragraph 3.3 except in so far as the Act of Parliament is in the
form of framework legislation and is required because minimum standards or uniformity
across the nation are necessary for a particular function to be performed effectively.

3.7 In the event of a dispute concerning which level or levels of government have legislative
competence in respect of a particular activity or functional area which cannot be resolved by
mediation or by a court on a construction of the Constitution, precedence shall be given to
the legislative powers of the provincial legislature or legislatures.

3.8 If parliament exercises its legislative competence in terms of paragraphs 3.5 or 3.6, the
legislative competence of a provincial legislature shall be constrained only to the extent that
the relevant parliamentary legislation deals with such matters, and expressly or by
implication limits the legislative competence of the provincial legislature.

3.9 Executive power relating to all functional areas listed in paragraph 3.1 shall vest in the
national government.

3.10Executive power relating to all functional areas listed in paragraphs 3.2 and 3.3 shall vest in
the provincial executive.



3.11Powers and functions at national, provincial or local level shall include the power to perform
functions for other levels of government on a mutually agreed agency or delegation basis.

3.12 The allocation of the powers of the national and provincial governments in respect of
Police, Justice and Defence are set out in greater detail in separate Chapters of the
Constitution as per DP submissions to Theme Committees 5 and 6.4.

4.      Senate

The Senate will have special powers to protect the interests of provinces and to promote co-
operation and co-ordination between the national government and the provinces, and between
the provinces themselves.  A DP submission has been made to Theme Committee 2 in this regard.
Other bodies and mechanisms to facilitate co-operation and co-ordination are the subject of the
next submissions to Theme Committee 3.

5.      Local government

5.1 Local government is a fundamentally important tier of government at which people at
grassroots level have their say in the laws, regulations and administration which impact
most directly on their communities and daily lives.

5.2 In line with the approach of bringing government as close to the people as possible,
substantial powers and functions should be allocated to local government. These allocations
to local government should be dealt with primarily in provincial constitutions and
legislation.

5.3 Wherever practical, an endeavour should be made to allocate to local governments the
powers and functions allocated to provinces in these proposals.



Democratic Party (DP)

AGENDA ITEM 11 : FOREIGN RELATIONS AND INTERNATIONAL LAW

(a) Head of State's powers and responsibilities:

Under the interim constitution these powers and responsibilities are defined under
Clause 81 and 82.  The D.P. is in agreement with these provisions as defined.  There
could, of course, be an agreement to Clause *2(2) in the vent of there being a change
in the number of Vice Presidents.

(b) Employment of military apparatus for external purposes:

The functions of the National Defence Force with regard to the above item are spelled
out in the interim constitution Clause 227.  The D.P. has noting to add to these
provisions.

(c) International law and treaties:

Rights and obligations under international law are with under Clause 231 of the I.C.
The request question that needs to be asked is whether or not there is a need for any
particular article of international law or treaty to be included in the constitution., or
whether it could be dealt with satisfactorily under normal legislation.  Only if it were
deemed necessary for good reason to include such laws or treaties in the constitution
should this be done.



DEMOCRATIC PARTY (DP)

THEME COMMITTEE 4: FUNDAMENTAL RIGHTS REVISED DEMOCRATIC
PARTY SUBMISSION ON "FREEDOM OF ECONOMIC ACTIVITY"

ECONOMIC ACTIVITY

1. Content of the Right

Section 26 of the Constitution provides:

"(1) Every person shall have the right freely to engage in economic activity and to 
pursue a livelihood anywhere in the national territory.

(2) Sub-section (1) shall not preclude measures designed to promote the protection
or the improvement of the quality of life, economic growth, human
development, social justice, basic conditions of employment, fair labour
practices or equal opportunity for all, provided such measures are justifiable in
an open and democratic society based on freedom and equality."

The Democratic Party has reconsidered its earlier submission on this right.  We are
concerned that this right is, in effect, doubly circumscribed, by a combination of s
26(2) and the limitation clause (s 33) which jointly render the right nugatory.  It is
significant, we submit, that Article 12 of the German Basic Law contains a provision in
similar terms to s 26(1) (but not s 26(2)), the material part of which reads as follows:

"All Germans shall have the right to freely choose their trade, occupation or
profession, their place of work and their place of training.  The practice of trades,
occupations and professions may be regulated by or pursuant to a law."

Although we believe that, ideally, as with any other right this right should only be
circumscribed by the limitation clause, we accept that some measure of circumscription
may be necessary in the interests of promoting a social market economy based on
social justice.  Whatever limitation is contained in s 26(2) should, however, not render
the basic right meaningless, as would seem to be the case with the existing s 26(2).

With this in mind, we propose that while certain of the concepts underlying s 26(2) are
retained, the phrase "basic conditions of employment, fair labour practices or equal
opportunity for all" should be deleted, as all these concepts are covered by s 8
(equality) and s 27 (labour relations) of the Constitution and will undoubtedly be
carried forward in the final Constitution.



As we believe it important to promote harmony between the two existing subsections,
we suggest that s 26(1) be retained and that s 26(2) be re-formulated as follows:

(2) In order to develop an open and democratic society based on freedom and
equality, reasonable measures may be taken to protect or improve the quality of
life, economic growth, human development and social justice. "

The advantage of this formulation is that it is complementary to and coextensive with
(1), thus encouraging the development of a social market economy founded on social
justice.  Unlike the existing formulation of s 26 which is negative and contradictory,
this formulation is positive and cohesive.

2. Application of the Right

The right should apply to natural as well as to juristic persons.  Although this will have
direct relevance in statutory or regulatory applications, it should also have application
to the common law.

3. Limitations of the Right

The qualification described in 1 above should apply to the right, as well as to the 
limitation clause (s 33).



DEMOCRATIC PARTY (DP)

NATIONAL AND PROVINCIAL LEGISLATIVE
AND EXECUTIVE COMPETENCIES

Note: This submission is drawn up in the context of the CA document, "Third Draft - 6
September 1995", and where necessary is amplified by earlier submissions made by the
Democratic Party.

Legislative authority of the Republic

1. (1) The legislative authority of the Republic vests in Parliament, which shall be 
competent to make laws in terms of this Constitution.

(2) Parliament will be competent to make laws on matters which fall within the
functional area of Schedule 1 to the extent that such laws apply uniformly in all
parts of the country, and are necessary for:

- the establishment of essential national or minimum standards required
for a service to be rendered; or

- the prevention of unreasonable action taken by a province which is
materially and unjustifiably prejudicial to economic unity, or the health,
environmental or security interests of another province or the country
as a whole.

Legislative authority of Provinces

2.      (1)     The legislative authority of a province vests in its provincial legislature
which shall be competent to make laws in and for its province in terms of this 
Constitution.

(2) A provincial legislature shall be competent to legislate on any matter which 
falls within a functional area specified in Schedule 1.

Framework legislation

Unnecessary in view of proposed construction of the Constitution.

Necessary ancillary powers



3. The legislative competence referred to in sections 1 and 2 shall include the competence
to make laws which are reasonably necessary for or incidental to the effective exercise
of such legislative competence.

Conflict of laws

4. In the event of a conflict between an Act of Parliament and a law of a provincial
legislature with regard to any matter which falls within a functional area specified in
Schedule 1, the Act of Parliament shall prevail over the provincial law only to the
extent such Act was made in terms of section 1(2).

Legislative procedures

5.      (1)    A Bill designed to become an Act of Parliament intended in section 1(2)
shall be introduced in the Senate and shall require the approval of both the
Senate and the National Assembly.

(2) The Constitutional Court shall, upon application by at least one fifth of the
members of the Senate, and prior to the promulgation of a Bill intended in
section 1(2), expeditiously determine whether the Bill conforms with the
requirements of section 1(2).

Integrity of provinces

6. (1) An Act of Parliament shall not empower an organ of state to encroach upon 
the geographical, functional or institutional integrity of a province.

(2) The National Government shall not exercise its powers so as to encroach on
the geographical, functional or institutional integrity of a province.

Executive Authority of the Republic

7. The Executive Authority of the Republic with regard to all matters falling within the
legislative competence of Parliament shall vest in the President and the Cabinet who
shall perform his or her powers and functions subject to and in accordance with this
Constitution.

Executive Authority of Provinces

8.      (1)    The Executive Authority of a Province shall vest in the Premier of the
Province who shall execute and perform his or her powers and functions
subject to and in accordance with this Constitution.



(2) A province shall have executive authority over all functional areas in respect of
which it has legislative competence, matters assigned to it under section (x) or
any law, and matters delegated to it by or under any law.

Transitional period

9.     (1)     A provincial government may assume its executive and legislative powers
in each of the functional areas assigned to it in Schedule 1 when it has the
capacity to exercise the powers effectively.

(2) In the event of the national government disputing the capacity of a province to
exercise one or more powers effectively, the Commission on Provincial and
Local Government will adjudicate on the dispute.

(3) Ten years after the adoption of this Constitution, all the powers in the
functional areas listed in Schedule 1 will automatically be assumed by all the
provinces except in the case of a province which has made an alternative
arrangement with the national government.



Democratic Party

27 September 1995

DRAFT COMPETENCIES

FURTHER SUBMISSION BY THE DEMOCRATIC PARTY

1. Legislative authority of the Republic

1.1 The legislative authority of the Republic vests in Parliament which shall have power to make
laws for the Republic in accordance with the Constitution.

1.2 Parliament shall have the competence to legislate on any matter except those matters which,
subject to section 2.2, legislative competence can be exercised exclusively by the provincial
legislatures.

2. Legislative authority of the Provinces

2.1 The legislative authority of a province vests in its provincial legislature which shall have
power to make laws in its province in accordance with this Constitution.

2.2 A provincial legislature shall have the exclusive competence to legislate on any matter
which falls within the functional areas specified in Schedule I except and to the extent that
Parliament makes laws that are necessary for:

- the establishment of essential national or minimum standards required for the
rendering of services;

- the maintenance of economic unity;

- the maintenance of national security;

- the prevention of unreasonable action taken by one province which is materially
prejudicial to the interests of another province or the nation as a whole;

- the attainment of the uniformity across the nation that is required for a particular
function to be performed effectively.

3. Executive Authority of the Republic

The Executive Authority of the Republic with regard to all matters falling within the
legislative competence of Parliament shall vest in the President and the Cabinet who shall
perform his or her powers and functions subject to and in accordance with this Constitution.



4. Executive Authority of Provinces

4.1 The Executive Authority of a Province shall vest in the Premier of the Province who shall
execute and perform his or her powers and functions subject to and in accordance with this
Constitution.

4.2 A province shall have executive authority over all functional areas in respect of which it has
legislative competence, matters assigned to it under section (x) or any law, and matters
delegated to it by or under any law.

4.     Notes

4.1 As so-called "residual" powers have been allocated to the national government, the need for
"framework" legislation falls away.

4.2 A mechanism for phasing in of provincial legislative and executive competencies must be
included in the constitution.

Colin Eglin
for the Democratic Party



DEMOCRATIC PARTY

24 April 1996

To: Constitutional Assembly

From:           Dene Smuts MP

Herewith DP amendments to Chapter 2 of the Bill of Rights.

DENE SMUTS

DEMOCRATIC PARTY AMENDMENTS

CONSTITUTION BILL

CHAPTER 2 - BILL OF RIGHTS

8. Application
In subsection 8 (3) replace the existing wording with the following: When a right in the Bill
of Rights binds a natural or juristic person and there is no law of general application that
grants a remedy based on that right, a court must, in the application of the common law
give effect to that right in accordance with the provisions of section 35 (1).

Alternatively delete the subsection.

9. Equality
In subsection 9 (2), after the word "designed" insert the words and likely.

In subsection 4, the words "directly or indirectly against anyone": are incorrectly placed and
should be inserted after the word "discriminate" in line 1. The reference to national
legislation should be reference to an act of Parliament.

At the commencement of the subsection, insert the words Subject to the right to privacy.

Delete the third sentence of subsection 4.

In subsection (5) insert the words "by the State" after the word "discrimination".

23. Labour Relations
In subsection 2 (b) delete the existing words and insert
to engage in collective bargaining: and



In subsection 3 (b) delete the existing words and insert
to engage in collective bargaining: and

In subsection 3 (c) delete the brackets and retain
(c) to lock-out
Alternatively delete both strike and lock-out.

Subsection 4 : delete the whole.
Subsection 5 : delete the whole.

25. Property

Delete the whole and insert
Theme Committee 4 text
(1) Everyone has the right to acquire, hold, and dispose of property.

(2) No one may be deprived of property except in accordance with a law of general
application.

(3) Property may be expropriated in terms of a law of general application -
(a) for a public purpose or in the public interest; and

(b) subject to payment of compensation which has been either -
(i) agreed, both in terms of the amount and the payment schedule; or
(ii) decided by a court of law to be just and equitable.

(4) When any court decides either the amount or payment schedule of compensation in
terms of subsection (3)(b)(ii), the court must consider all relevant factors, including,
with respect to the amount of compensation -

(a) the current use of the property;

(b) the history of its acquisition;

(c) its market value;

(d) the value of the investment in the property by those affected; and

(e) the interests of those affected.

(5) Anyone who, or any community that, was dispossessed of land before 27 April 1994
under any law that would have been inconsistent with subsection 2 had this Bill of
Rights been effect at the time, has a right to claim restitution of that land, subject to
and in accordance with the land restitution provisions of the constitution.



26. Housing
At the commencement of subsection (2) insert the words:
This right is not directly enforceable by a court  but

27. Health care, food, water and social security
In subsection 1 (a) delete "including reproductive health care"

In subsection 1 (c) delete "social security including,"

In subsection 2, insert the words
This right is not directly enforceable by a court  but

In the heading, delete "security" and insert assistance

28. Children
In subsection 1 (c) to insert at the commencement
to have access to

29. Education
In subsections (1) (a) and (c) delete "state or state aided education".

In subsection (2) delete the words "at their own expense" and insert after the word
"institutions" the words based on a common culture, language religion or methodology
provided that they

In (2) (c) delete existing words and insert maintain satisfactory scholastic standards.

New subsection (3).
The State may not, in granting aid to educational institutions, discriminate against any
educational institution on the ground that it has been established on the basis of a common
language, culture or religion.

31. Access to information
In subsection 2 the words "national legislation" should be replaced by the words "an act of
Parliament".

In subsection 2 delete the second sentence and insert
This legislation must be justifiable in an open and democratic society based on dignity,
freedom and equality and must promote efficient, open administration.

Note: the limitation cannot apply only to the State.

32. Just administrative action



In subsection 3 replace the words "national legislation" with the words of an act of
Parliament".

33. Access to courts
New wording:

(1) Everyone listed in this section has the right to have any dispute that can be resolved
by law decided in a fair, public hearing in a court of law or, where appropriate or
necessary, another independent or impartial forum.

(2) The persons who may seek relief are:
List as in 37 Enforcement of rights.

34. Arrested, detained and accused persons
In subsection 1 (f) to delete the present wording and to insert
to be released with or without bail unless the interests of justice require that person to be
detained

35. Limitation of rights
In subsection (1),
after the word "justifiable" insert the words
and where the nature of the right warrants it, necessary

New subsection (2)
Any limitation in terms of subsection (1) must be consistent with the
Republic's obligations under international law.

Subsection (2) becomes (3).

36. States of Emergency
In subsection 2 (b) insert after the words "three months at a time" by a resolution adopted
by two thirds of the members of the Assembly and delete the remaining words.

37. Enforcement of Rights
New wording

Anyone listed in section 33 (2) has the right to approach a competent court, alleging that a
right declared in the Bill of Rights has been infringed or threatened, or to raise that
allegation as a defence or in rebuttal, and the court may grant appropriate relief, including a
declaration of rights.

Alternatively

Anyone listed in S33 (2) is entitled to appropriate relief from a competent court to enforce
the rights in this Bill of Rights, including a declaration of rights.



SCHEDULE 5

TRANSITIONAL ARRANGEMENTS
BILL OF RIGHTS
In section 19, add
Subsection (4):

Sections 31 (1) and 32 (1) and (2) of the new Constitution come into effect on
the passage of the legislation or the expiry of three years.

Chapter 1
Founding Provisions

Republic of South Africa
1. The Republic of South Africa is one sovereign democratic state founded on the following

values-
(a) a commitment to promote and protect human dignity, to achieve equality and to

advance human rights and freedoms;
(b) supremacy of the constitution;
(c) universal adult suffrage, a common voters roll, regular elections, and a multi-party

system of democratic government;
(d) separation of powers of the legislature, the executive and the judiciary with checks

and balances to ensure accountability, responsiveness and openness:
(e) co-operative government; and
(f) the independence of the courts.

The National Assembly
Composition and election
44. (1) The National Assembly consists of between [350 and 400] 300 and 320

women and men elected as members in terms of a system proportional
representation based on a common voters roll, and prescribed by national legislation
which provides for the election of members in terms of a system in which -
(a) is prescribed by national legislation;
(b) is based on a common voters' roll;
(c) provides for a minimum voting age of 18 years; [and]
(d) provides that some members are elected from lists of party candidates drawn

up in a party's order of preference, and some members are elected directly as
constituency representatives; and

(e) in a manner which results in the total number of members elected reflecting
the proportion of the total number of votes recorded for the respective
parties.



Dissolution of National Assembly before expiry of its term
48. (1) The President may dissolve the National Assembly if the Assembly, by a

resolution adopted by a majority of its members supports dissolution.

(2) The Acting-President must dissolve the National Assembly if -
(a) there is a vacancy in the office of President; and
(b) the Assembly fails to elect a new President within 30 days after the vacancy

occurred.

Sittings and recess periods
49. (1) After an election, the first sitting of the National Assembly must take place at

a time and on a date determined by the President of the Constitutional Court, but
not more than 14 days after the election result has been declared.  The National
Assembly may determine the time and duration of its other sittings and its recess
periods.

(2) The President may summon the National Assembly to an extraordinary sitting at any
time to conduct urgent business.

(3) The National Assembly sits at the Houses of Parliament in Cape Town; but the
Assembly, in the national interest and by a resolution adopted by two thirds of its
members, may determine that is sits elsewhere.

National Council of Provinces
Composition of National Council
58. (1) The National Council is composed of a single delegation from each province

consisting of ten delegates.

(2) The ten delegates are -
(a) [four] three special delegates comprising -

(i) the Premier of the province or, if the Premier is not available, any
member of the provincial legislature designated by the Premier either
generally or for any specific business before the National Council;
and

(ii) [three] two other special delegates, designated in terms of section
59(3) by the legislature either generally or for any specific business
before the National Council; and

(b) [six] seven permanent delegates appointed in terms of section 59 (2).

(3) The Premier of a province, or if the Premier is not available, a member of the
province's delegation designated by the delegation heads the delegation.



Sittings of National Council
61. (1) The National Council of Provinces may determine the time and duration of

its sittings and its recess periods.

(2) The President may summon the National Council to an extraordinary meeting at any
time to conduct urgent business.

(3) The National Council meets in the same place as the National Assembly.  Meetings
at other places are permitted on the grounds of public interest, security or
convenience, and in a manner provided for in the rules and orders of the Council.

Decisions
63. (1) Except where the Constitution provides otherwise -

(a) each province has one vote which is cast on behalf of the province by the
head of its delegation; and

(b) all questions before the National Council of Provinces are decided by a vote
of at least five provinces.

(2) An Act of Parliament enacted in terms of section 74, and supported by a vote of at
least five provinces, must provide for a uniform procedure in terms of which
provinces confer authority on their delegations to cast votes on their behalf.

Bills amending the Constitution
72. (1) The Constitution may be amended by a Bill passed by -

(a) the National Assembly by a vote of at least two thirds of its members,
provided that any amendment to Chapter 2 shall require at least three
quarters of its members voting in favour of such amendment; and

(b) the National Council of Provinces by a vote of at least six provinces if it is a
Bill that -
(i) affects the Council;
(ii) alters provincial boundaries, powers, functions or institutions; or
(iii) amends a provision which deals specifically with a provincial matter.

(2) If a Bill referred to in subsection (1)(b) concerns only a specific province or
provinces, the National Council may not pass it unless the Bill has been approved by
the relevant provincial legislature or legislatures.

(3) No amendment may repeal or amend this sub-section or section 1 or violate any of
the principles listed in section 1.

(4) A Bill amending the Constitution which has been passed by the National Assembly
and, where applicable, by the National Council, must be referred to the President for
assent.



Bills within Schedule 4
74. (1) When the National Assembly passes a Bill falling within a functional area

listed in Schedule 4 the Bill must be referred to the National Council of Provinces
and dealt with in accordance with the following procedure:
(a) The National Council must either -

(i) pass the Bill;
(ii) pass an amended Bill; or
(iii) reject the Bill.

(b) If the National Council passes the Bill without amendment, the Bill must be
submitted to the President for assent.

(c) If the National Council passes an amended Bill the amended Bill must be
referred to the National Assembly, and if the Assembly passes the amended
Bill it must be submitted to the President for assent.

(d). If the National Council rejects the Bill, or if the National Assembly refuses to
pass an amended Bill referred to it in terms of paragraph (c), the Bill and,
where applicable, also the amended Bill , must be referred to the Mediation
Committee, which may agree on -
(i) the Bill as passed by the Assembly;
(ii) the amended Bill as passed by the Council; or
(iii) another version of the Bill.

(e) If the Mediation Committee is unable to agree within 30 days of the Bill's
referral to it, the Bill lapses [unless the National Assembly again passes the
Bill, but by a vote of at least two thirds of its members.]

(f) If the Mediation Committee agrees on the Bill as passed by the National
Assembly, the Bill must be referred to the National Council, and if the
Council passes the Bill, the Bill must be submitted to the President for
assent.

(g) If the Mediation Committee agrees on the amended Bill as passed by the
National Council, the Bill must be referred to the National Assembly, and if
it is passed by the Assembly, it must be submitted to the President for assent.

(h) If the Mediation Committee agrees on another version of the Bill, that
version of the Bill must be referred to both the National Assembly and the
National Council, and if it is passed by the Assembly and the Council, it must
be submitted to the President for assent.

(i) If a Bill referred to the National Council in terms of paragraph (f) or (h) is
not passed by the Council, the Bill lapses [unless the National Assembly
passes the Bill by a vote of at least two thirds of its members.)

[(j) If a Bill referred to the National Assembly in terms of paragraph (g) or (h) is
not passed by the Assembly, the Bill as originally passed by the Assembly
may again be passed by the Assembly, but by a vote of at least two thirds of
its members.]

(k) A Bill passed by the National Assembly in terms of paragraph (e), (i) or (j)
must be submitted to the President for assent.



(2) When the National Council passes a Bill falling within a functional area listed in
Schedule 4, the Bill must be referred to the National Assembly and dealt with in
accordance with the following procedure -
(a) The National Assembly must either -

(i) pass the Bill;
(ii) pass an amended Bill; or
(iii) reject the Bill.

(b) A Bill passed by the National Assembly in terms of paragraph (a)(i) must be
submitted to the President for assent.

(c) If the National Assembly passes an amended Bill, the amended Bill must be
referred to the National Council, and if the Council passes the amended Bill
it must be submitted to the President for assent.

(d) If the National Assembly rejects the Bill, or if the National Council refuses to
pass an amended Bill referred to it in terms of paragraph (c), the Bill and,
where applicable, the amended Bill, must be referred to the Mediation
Committee, which may agree on -
(i) the Bill as passed by the Council;
(ii) the amended Bill as passed by the Assembly; or
(iii) another version of the Bill.

(e) If the Mediation Committee is unable to agree within 30 days of the Bill's
referral to it, the Bill lapses.

(f) If the Mediation Committee agrees on the Bill as passed by the National
Council, the Bill must be referred to the National Assembly, and if the
Assembly passes the Bill, the Bill must be submitted to the President for
assent.

(g) If the Mediation Committee agrees on the amended Bill as passed by the
National Assembly, the Bill must be referred to the National Council, and if
it is passed by the Council, it must be submitted to the President for assent.

(h) If the Mediation Committee agrees on another version of the Bill, that
version of the Bill must be referred to both the National Council and the
National Assembly, and if it is passed by the Council and the Assembly, it
must be submitted to the President for assent.

(i) If a Bill referred to the National Assembly in terms of paragraph
(f) or (h) is not passed by the Assembly, the Bill lapses.

(3) A Bill providing for legislation envisaged in -
(a) section 63(2) or 159(1) or 216 must be dealt with in terms of the procedure

established by either subsection (1) or (2); or
(b) Chapter 13, and that affects the interests of the provincial sphere of

government, must be dealt with in terms of the procedure established by
subsection (1) and (2).

Cabinet
90. (1) The Cabinet consists of the President, a Deputy President and not more than

twenty Ministers.



(2) The President appoints the Deputy President and Ministers, assigns their powers and
functions, and may dismiss them.

(3) The President -
(a) must select the Deputy President from among the members of the National

Assembly;
(b) may select any number of Ministers from among the members of the

National Assembly; and
[(c) may select no more than two Ministers from outside the Assembly.]

(4) Members of the Cabinet must act in accordance with the Constitution.

(5) Members of the Cabinet are accountable collectively and individually to Parliament
for the performance of their functions.

(6) Members of the Cabinet must provide Parliament with full and regular reports
concerning matters under their control.

(7) The Deputy President and Ministers are responsible for the functions of the
executive assigned to them by the President.

(8) The Deputy President must assist the President in the execution of the functions of
government, and be the leader of government business in the National Assembly.

Deputy Ministers
91. The President may appoint not more than twelve Deputy Ministers from among the

members of the National Assembly to assist the members of the Cabinet, and may dismiss
them.

Composition and election of provincial legislatures
103. (1) A provincial legislature consists of women and men elected as members in

terms of an electoral system that -
(a) is prescribed by national legislation;
(b) is based on a common voters roll for the Province;
(c) provides for a minimum voting age of 18 years; [and]
(d) provides that some members are elected from lists of party candidates drawn

up in a party's order of preference, and some members are elected directly as
constituency representatives; and

(e) in a manner which results in the total number of members elected reflecting
the proportion of the total number of votes recorded for the prospective
parties.



(2) A provincial legislature consists of between 30 and 80 members.  The number of
members, which may differ among the provinces, must be determined in terms of
national legislation.

Membership
104. (1) Every citizen who is qualified to vote for [the National Assembly] provincial

legislature of the Province concerned is eligible to be a member of a provincial
legislature, except -
(a) anyone who is appointed by, or is in the service of, the state and receives

remuneration for that appointment or service, other than-
(i) the Premier and other members of the Executive Council of a

province; and
(ii) other office-bearers whose functions are compatible with the

functions of a member of a provincial legislature, and have been
declared compatible with those functions by national legislation;

(b) members of the National Assembly, permanent delegates to the National
Council of Provinces or members of a municipal council;

(c) unrehabilitated insolvents;
(d) anyone declared to be of unsound mind by a court of the Republic; or
(e) anyone who, after this section takes effect, has been convicted of an offence

and sentenced to more than 12 months' imprisonment without the. option of
a fine, either in the Republic, or outside the Republic if the conduct
constituting the offence would have been an offence in the Republic; but, no
one may be regarded as having been sentenced until an appeal against the
conviction or sentence has been determined, or until the time for an appeal
has expired.  A disqualification under this paragraph ends five years after the
sentence has been completed.

(2) A person who is not eligible to be a member of a provincial legislature in terms of
subsection (1) (a) or (b) may be a candidate for the legislature, subject to any limits
and conditions established by national legislation.

(3) A person loses membership of a provincial legislature if that person -
(a) ceases to be eligible; or
(b) is absent from the legislature without permission in circumstances for which

the rules and orders of the legislature prescribe loss of membership.

(4)     Vacancies must be filled in terms of national legislation.

Dissolution of provincial legislatures before expiry of term
107. (1) The Premier of a province may dissolve the provincial legislature if the legislature,

by a resolution adopted by a majority of its members supports dissolution.
(2) An Acting-Premier must dissolve the provincial legislature if -

(a) there is a vacancy in the office of Premier; and



(b) the legislature fails to elect a new Premier within 30 days after the vacancy
occurred.

Executive Councils
129. (1) The Executive Council of a province consists of the Premier [and no fewer

than five and] no more than ten members appointed by the Premier from among the
members of the provincial legislature.

(2) The Premier of a province appoints the members of the Executive Council, assigns
their powers and functions, and may dismiss them.

(3) Members of the Executive Council of a province must act in accordance with the
Constitution.

(4) Members of the Executive Council of a province are accountable collectively and
individually to the legislature for the performance of their functions.

(5) Members of the Executive Council of a province must provide the legislature with
full and regular reports concerning matters under their control.

(6) The members of the Executive Council of a province are responsible for the
functions of the executive assigned to them by the Premier.

Conflicting Laws
Conflicts between national and provincial legislation
142. (1) If there is a conflict between national legislation and provincial legislation

failing within a functional area listed in Schedule 4, subsections (2), (3) and (4)
apply.

(2) [The national legislation prevails over the provincial legislation if the national
legislation applies uniformly with regard to the country as a whole and -] A law
passed by a provincial legislature shall prevail over an Act of Parliament unless the
Act of Parliament applies uniformity with regard to the country as a whole, and
except in as far as the Act of Parliament;
(a) deals with a matter that cannot be regulated effectively by legislation enacted

by the respective provinces individually;
(b) [if,] with regard to a matter that, to be performed effectively requires

uniformity, [in the interest of the country as a whole, requires uniformity, it]
provides for uniformity across the nation by establishing -
(i) norms and standards;
(ii) frameworks; or
(iii) national policies;

(c) is necessary for -
(i) the maintenance of national security;
(ii) the maintenance of economic unity;



(iii) the protection of the common market in respect of the mobility of
goods, services, capital and labour;

(iv) the promotion of economic activities across provincial boundaries;
(v) [the promotion of] guaranteeing [equal] equality of opportunity or

[equal] access to a government service[s]; or
(vi) the protection of the environment; or
(vii) [is aimed at] the prevention of [preventing] unreasonable action by a

province that is materially prejudicial to the economic, health or
security interest of another province or the country as a whole[; or]

[(d) (ii) impedes the implementation of national economic policy.]

[(3) National legislation enacted before the Constitution took effect, or passed by the
National Council of Provinces, must be regarded as necessary for the purposes set
out in subsection (2) (c) if it deals with any of the matters referred to in that
subsection.]

[(4) The provincial legislation prevails over the national legislation if subsection (2) does
not apply.]

Supreme Court of Appeal
164. (1) The Supreme Court of Appeal consists of a Chief Justice, a Deputy Chief

Justice and the number of judges of appeal determined by an Act of Parliament
which may not amend the number more than once every five years.

(2) A matter before the Supreme Court of Appeal must be decided by the number of
judges determined by an Act of Parliament.

(3) The Supreme Court of Appeal may decide appeals in any matter.  It is the highest
court of appeal except in constitutional matters, and may decide only -
(a) appeals;
(b) issues connected with appeals; and
(c) any other matter that may be referred to it in circumstances defined by an

Act of Parliament.

Appointment of judicial officers
170. (1) Any appropriately qualified woman or man who is a fit and proper person

may be appointed as a judicial officer.  Any person to be appointed to the
Constitutional Court must also be a citizen of South Africa.

(2) The need for the judiciary to be competent and independent and to reflect broadly
the racial and gender composition of South Africa must be considered when judicial
officers are being appointed.

(3) The President as head of the national executive, after consulting the Judicial Service
Commission and the leaders of parties represented in the National Assembly,
appoints the President and Deputy President of the Constitutional Court; and, after



consulting the Judicial Service Commission, appoints the Chief Justice and Deputy
Chief Justice.

(4) The other judges of the Constitutional Court are appointed by the President as head
of the national executive, after consulting the President of the Constitutional Court
and the leaders of parties represented in the National Assembly, in accordance with
the following procedure:

(a) The Judicial Service Commission must prepare a list of nominees with three
names more than the number of appointments to be made, and submit the list
to the President.

(b) The President in consultation with the leaders of parties represented in the
National Assembly may make appointments from the list, and must advise
the Judicial Service Commission, with reasons, if any of the nominees are
unacceptable and any appointment remains to be made.

(c) The Judicial Service Commission must supplement the list with further
nominees and the President must make the remaining appointments in
consultation with the leaders of parties represented in the National
Assembly, or failing agreement among them, by a vote of seventy five
percent of the members of the National Assembly from the supplemented
list.

(5) At all times, at least four members of the Constitutional Court must be persons who
were judges at the time they were appointed to the Constitutional Court.

(6) The President must appoint the judges of all other courts on the advice of the
Judicial Service Commission.

(7) Other judicial officers must be appointed in terms of an Act of Parliament.

(8) Before judicial officers begin to perform their functions, they must take an oath or
affirm, in accordance with Schedule 2, that they will uphold and protect the
Constitution.

Judicial Service Commission
174. (1) There is a Judicial Service Commission, consisting of -

(a) the Chief Justice, who presides at meetings of the Commission;
(b) the President of the Constitutional Court;
(c) one Judge President designated by the Judges President;
(d) the Cabinet member responsible for the administration of justice, or an

alternate designated by that Cabinet member;
(a) two practising advocates designated by the advocates' profession;
(f) two practising attorneys designated by the attorneys' profession;
(g) one teacher of law designated by teachers of law at South African

universities;



(h) six persons designated by the National Assembly from among its members,
at least three of whom must be members of opposition parties represented in
the Assembly;.

[(i) four members of the National Council of Provinces designated together by
the Council, by resolution adopted by at least two thirds of its members;]

(j) four persons designated by the President as head of the national executive,
after consulting with the leaders of all the parties in the National Assembly;
and,

(k) when considering matters specifically relating to a provincial or local division
of the High Court, the Judge President of that division and the Premier, or
an alternate designated by the Premier, of the province concerned.

(2) If a dispute arises during the designation process referred to in subsection (1) (a) or
(f), the President, after consulting with the relevant profession, may designate one of
the practitioners to be designated from that profession.

(3) Members designated by the National Council of Provinces serve until they are
replaced together, or until any vacancy occurs among their number.  Other members
who were designated to the Commission serve until they are replaced by those who
designated them.

(4) The Judicial Service Commission has the powers and functions assigned to it in the
Constitution and national legislation.

(5) The Judicial Service Commission may advise the national government on any matter
relating to the judiciary or the administration of justice; but, when it considers any
matter except the appointment of a judge, it must sit without the members appointed
in terms of subsection (1) (h) [and (i)].

(6) The Judicial Service Commission may determine its own procedure;
but, decisions of the Commission must be supported by a majority of its members.

Prosecuting Authority
175. (1) There is a single national prosecuting authority in the Republic structured in

terms of national legislation, and consisting of -
(a) a national Attorney-General, who is the head of the prosecuting authority,

and is appointed by the President [as head of the national executive] on the
advice of the Judicial Service Commission; and

(b) other Attorneys-General and prosecutors as determined by national
legislation, which must ensure that [they] all members of the Prosecuting
authority exercise their powers impartially without fear, favour or
prejudice[/impartially].



(2) The prosecuting authority has the power to institute prosecutions on behalf of the
state, and to carry out any necessary functions incidental to instituting prosecutions.

[(3) The prosecuting authority must exercise its functions without fear, favour or
prejudice.]

(3) The national Attorney-General -
(a) must determine prosecution policy in consultation with the other Attorneys

General which must be observed in the prosecution process;
(b) must [issue] publish general policy directives which must be observed in the

prosecution process;
(c) may intervene in the prosecution process when policy directions are not

complied with; and
(d) may review any decision not to prosecute if the general policy directives

have not been complied with, and issue directions to prosecute in [specific]
those cases.

(4) The cabinet member responsible for the administration of justice must exercise final
responsibility over the prosecution authority.

(5) All other matters concerning the prosecution authority must be determined by
national legislation.

Chapter 10
Public Administration

Basic values and principles governing public administration
191. (1)     Public administration includes -

(a) administration in every sphere of government; and
(b) the administration of institutions that are dependent on government financial

support or are authorised in terms of any law to impose any tax, levy or duty
but excludes institutions of tertiary education.

(2) Public administration must be governed by the democratic values and principles
enshrined in the Constitution, including the following principles:
(a) A high standard of professional ethics must be promoted and maintained.
(b) Efficient, economic and effective use of resources must be promoted.
(c) Public administration must be development oriented.
(d) Services must be provided impartially, fairly, equitably and without bias.
(a) People's needs must be responded to, and the public must be encouraged to

participate in policy-making.
(f) Public administration must be accountable.
(9) Transparency must be fostered by providing the public with timely,

accessible and accurate information.



(h) Good human-resource management and career-development practices, to
maximise human potential, must be cultivated.

(i) Public administration must be broadly representative of the South African
people, with employment and personnel management practices based on
ability, objectivity, fairness, and the need to redress the imbalances of the
past to achieve broad representation.

(3) National legislation must ensure the promotion of the basic values and principles
listed in subsection (2).

(4) The appointment in the public administration of a number of persons on policy
considerations is not precluded, but national legislation must regulate these
appointments in the public service.

(5) Legislation regulating the public administration may differentiate between different
sectors, administrations or institutions.

(6) The nature and functions of different sectors, administrations or institutions of the
public administration are relevant factors to be taken into account in legislation
regulating the public administration.

Schedule 5 : Item 7

New Item 7 (1 A)

"(1A) The ten delegates are
(a) three special delegates, comprising

(i) the Premier of the Province or, if the Premier is not available, any member of
the provincial legislature designated by the Premier either generally or for
any specific business before the National Council;

(ii) one special delegate nominated by the majority party in the Province, as and
when that party requires; and

(iii) one special delegate nominated by the largest minority party, as and when
that party requires.  Where the largest minority party is entitled to have only
one delegate by virtue of the proportions established by sub-item (1), it may
elect to have its delegate as a permanent delegate in which case the majority
party will be entitled to nominate a second special delegate; and

(b) seven permanent delegates nominated by the political parties in the proportions
necessary to meet the requirements of sub-item (1)."



Chapter 11
195. (1) The security services of the Republic consist of a single defence force, a

single police service and any intelligence services established in terms of the
Constitution.

(2) The defence force is the only lawful military force in the Republic.

(3) Other than the security services established in terms of the Constitution, armed
organizations or services may only be established in terms of (national) legislation.

(4) (The) Any security service(s) established must be structured and regulated by
(national legislation) an Act of Parliament, or legislation not inconsistent with such
an Act.

(5) (The) Any security service(s) established by law must act, and must teach and
require their members to act, in accordance with the Constitution and the law,
including customary international law and international agreements binding on the
Republic.

(6) No member of any security service may obey a manifestly illegal order.

(7) Neither the security services, nor any of their members, may perform their functions
in a manner that -
(a) prejudices a political party interest that is legitimate in terms of this

Constitution; or
(b) furthers any (private) partisan interest of a political party.

(8) Multi-party parliamentary committees must have oversight of all security services, in
order to give effect to the principle of transparency, in a manner determined by
national legislation or the rules and orders of Parliament.

POLICE

Police Service
201. (1) The (national) police service must be structured to function in the national,

provincial and, where (necessary) appropriate, local spheres.

(2)   Police forces may, subject to this Constitution, be established by
provincial, and where appropriate, municipal, law.

(3) (National legislation) An Act of Parliament must (establish the powers and functions
of the police service and must enable the police service to discharge its
responsibilities effectively) in respect of any police force established by law, provide
for -
(a)  the establishment and maintenance of uniform standards



of policing;

(b)  uniform suspension, dismissal, disciplinary and grievance
procedures;

(c)  the training, conduct and basic conditions of service of all police officers;

(d)  a Code of Conduct applicable to all police officers; and

(e)  the powers and functions of police officers.

(4) The objects of the police service are to prevent and investigate crime, to maintain
public order, (and) to protect and secure the inhabitants of the Republic and their
property, and to uphold and enforce the law.

Political responsibility
202. (1) A member of the Cabinet must be responsible for determining national

policing policy.

(2) The responsible member of the Cabinet must determine national policing policy after
consultation with the provincial governments, and after taking into account the
requirements of provinces.

(3) A provincial government may develop policing policy not inconsistent with any Act
of Parliament, and after consultation with the responsible member of the Cabinet.

Control of police service
203. (1) The President, as head of the national executive, must appoint a woman or

man as National Commissioner of the police service, to control and manage the
police service.

(2) The National Commissioner must exercise control over and manage the police
service in accordance with the directions of the Cabinet member responsible for
policing, and in accordance with any Act of Parliament.

(3) The National Commissioner must in consultation with the provincial government
appoint a woman or man as provincial commissioner for each province, in
accordance with (national legislation) an Act of Parliament.

(4) Provincial commissioners are responsible for policing -
(a) as prescribed by national and provincial legislation; and
(b) subject to the power of the National Commissioner to exercise control over and

manage the police service in terms of subsection (2).

(5) (agree with ANC amendment)



Chapter 7
Local Government

General Objects
146. (1) The objects of local government as a distinct sphere of government are-

(a) to secure democratic government for local communities and to enhance
democracy and accountability in general;

(aA) to provide basic services in a sustainable manner within its financial and
physical capacity;

(b) to promote the social and economic development of local communities
[within the framework of national and provincial development policies] and
to enhance social and economic development generally;

(c) to provide the basic socio-economic needs of local communities;
(d) to promote the participation of local communities and community

organisations in the affairs of local government; and
(e) to assist in the development and maintenance of a safe and healthy

environment.
(f) to assist with the implementation of national and provincial development

programmes.

(2) National and provincial government must assist in the realisation of these objectives
by actively developing local government and broadening and strengthening its
capacity.

146. (1A) Municipalities must endeavour to achieve these objectives.

Chapter 7
Delete the whole of section 147.

[Developmental duties of municipalities
147. Municipalities must endeavour to achieve the objectives set out in section

146 and must -
(a) align their administrations, budgeting and planning processes to the social, economic

and political development of their areas and communities;
(b) provide basic services in a sustainable manner within, their financial and physical

capacity;
(c) assist with the implementation of national and provincial development programmes,

and
(d) provide mechanisms through which communities and community organisations in

their areas may participate in their. processes.)

Establishment of local government structures



148. (1) Local government in the Republic is administered through municipalities
exercising power within their respective municipal areas.

(2) Municipalities must be established for the whole of the territory of the Republic.

(3) [National legislation] An Act of Parliament must determine -
(a) the different categories of municipality that may be established; and
(b) the powers and functions, [other features] of local government.

(4) In each province, [provincial legislation] a provincial Act within the scope of
national legislation must provide for -
(a) the establishment of municipalities and submunicipal entities;
(b) the oversight of the administration of local government in the province;
(c) development of local government capacity and viability to manage its own

affairs; and
(d)    the demarcation of municipal areas.

Local self-government
149. Municipalities are entitled to regulate and manage on their own the local

government affairs of their communities [in a manner consistent with
national and provincial legislation].

[Municipal legislative authority
150. (1) The legislative authority of a municipality is vested in its council.

(2) A municipality may only legislate in a manner consistent with national and provincial
legislation concerning -
(a) any matter pertaining to the objects of local government, as listed in section

146, that fails within Schedule 4;
(b) any other matter expressly delegated to it by national or provincial

legislation; and
(c) concerning any matter reasonably necessary for, or incidental to, the

effective exercise of its power in terms of this subsection.

(3) Municipal legislation that is inconsistent with national or provincial legislation is
invalid.  If there is an inconsistency between municipal legislation and national or
provincial legislation that is inoperative because of a conflict referred to in section
142, the municipal legislation remains valid as long as that other legislation remains
inoperative.

(4) National and provincial legislation must not undermine the ability of a municipality
to attend to the affairs of its community.]

New Section 150.



Municipal legislative authority
150. (1) The  legislative authority of a municipality is vested in its council and confers on the

council the power to pass legislation for its municipal area with regard to -
(a) any matter within the functional areas listed in Schedules 4 and 4A; and
(b) any matter outside these functional areas expressly delegated to it by national

or provincial legislation;
(c) any matter reasonably necessary for, or incidental to, the effective exercise of

its power in terms of this section.

150. (2) In the event of a conflict between a national or provincial Act (including a provincial
constitution) and municipal legislation which falls within the functional areas listed in
Schedule 4A the municipal legislation prevails unless the national or provincial Act-
(a) deals with a matter that cannot be regulated effectively by legislation enacted

by municipal councils individually;
(b)        establishes -

(i) norms and standards; or
(ii) structural, regulatory or other frameworks necessary for a function to

be performed effectively;
(c) is to prevent unreasonable action by a municipality which is materially

prejudicial to another municipality or the province as a whole.
150.  (3) (a) A municipality may only legislate in a manner consistent with national and

provincial legislation concerning any matter pertaining to the objects of local
government, as listed in section 146, that falls within Schedule 4 but is not listed in
Schedule 4A;
(b) If there is an inconsistency between municipal legislation and national or

provincial legislation that is inoperative because of a conflict referred to in
section 142, the municipal legislation remains valid as long as that other
legislation remains inoperative.

150. (4) National or provincial legislation must not:
(a) encroach on or interfere with or compromise the process, functions or

structures of local government; or
(b) undermine the ability of a municipality to attend to the affairs of its

community.

Municipal executive authority
151. (1) The executive authority of a municipality is vested in its council and confers

on the council the power -
(a) to administer legislation passed by it; and
(b) to administer, in its municipal area, national or provincial legislation that has been

assigned to it in terms of national or provincial legislation, and any other functions
assigned to it.



151. (2) Where administrative responsibilities are assigned or delegated to a
municipality in terms of national or provincial legislation, the municipality must be
provided with the financial resources to carry out those responsibilities.

Composition of municipal councils
152. (1) A municipal council consists of the women and men elected as members in

accordance with either -
(a) a system of proportional representation based on a common voters roll for

the municipal area and prescribed by [national legislation] an Act of
Parliament which provides for the election of members from lists of party
candidates drawn up in a party's order of preference; or

(b) both a system described in paragraph (a) and a system of ward
representation based on common voters rolls for the wards, and prescribed
by [national legislation] an Act of Parliament.

(2) A system of election established in terms of this section must ensure that the total
number of members elected from each party reflects the proportions of the [vote]
total number of votes recorded for those parties.

Elections
154. (1) Elections of municipal councils must take place at intervals of not more than

five years.

(2) A person may vote for a municipal council if that person -
(a) is qualified to vote for the National Assembly;
(b) ordinarily resides in the municipal area; and
(c) is registered as a voter on the municipality's common voters roll.

(3)  If the electoral system for a municipality includes ward representation, [provincial
legislation] a provincial Act within the framework of [national legislation] an Act of
Parliament must provide for an independent body demarcate the wards.

Other matters
160. All matters concerning local government not dealt with in the Constitution

may be prescribed by [national legislation] an Act of Parliament, or by a provincial
[legislation] Act within the framework of [national legislation] an Act of Parliament.

Public Protector
Functions of Public Protector
178. (1) The Public Protector has the following powers, as regulated by [national

legislation] an Act of Parliament -
(a) to investigate any conduct in state affairs, or in the public administration in

any sphere of government, that is alleged or suspected to be improper or to
result in any impropriety or prejudice;



(b) to report on that conduct; and
(c) to take appropriate remedial action.

(2) The Public Protector has any additional functions prescribed by [national legislation]
an Act of Parliament.

(3) The Public Protector may not investigate court decisions.

(4) The Public Protector must be accessible to all persons and communities.

(5) Any report issued by the Public Protector must be open to the public, unless
exceptional circumstances, to be determined in accordance with [national
legislation] an Act of Parliament, require that a report be kept confidential.

Human Rights Commission
Functions of Human Rights Commission
180. (1) The Human Rights Commission must -

(a) promote respect for human rights and a culture of human rights;
(b) promote the development, protection and attainment of human rights; and
(c) monitor and assess the observance of human rights in the Republic.

(2) The Human Rights Commission has the powers, as regulated by [national
legislation] an Act of Parliament, necessary to perform its functions, including the
power -
(a) to investigate and to report on the observance of human rights;
(b) to take steps to secure appropriate redress where human rights have been

violated;
(c) to carry out research; and
(d) to educate.

(3) Each year, the Human Rights Commission must require relevant organs of state to
provide the Commission with information on the measures that they have taken
towards the realisation of the rights in the Bill of Rights respecting housing, health
care, food, water [,social security, education,] and the environment.

(4) The Human Rights Commission has the additional powers and functions prescribed
by [national legislation] an Act of Parliament.

Commission for the Promotion and Protection of the Rights of Cultural, Religious
and Linguistic Communities
Functions of Commission
181. (1) The Commission for the Promotion and Protection of the Rights of Cultural,

Religious and Linguistic Communities has the following primary objects:



(a) To promote respect for the rights of cultural, religious and linguistic
communities.

(b) To promote, develop and attain peace, friendship, humanity and tolerance
amongst cultural, religious and linguistic communities, on the basis of
equality, non-discrimination and free association.

(c) To recommend the establishment, in accordance with [national legislation]
an Act of Parliament, of cultural or other councils for particular communities
in South Africa.

(2) The Commission has the power, as regulated by [national legislation] an Act of
Parliament, necessary to achieve its primary objects, including the power to monitor,
to investigate, to research, to educate, to lobby, to advise and to report on issues
concerning the rights of cultural, religious and linguistic communities.

(3) The Commission may report any matter which fails within its authority to the
Human Rights Commission for investigation.

(4) The Commission has the additional powers and functions prescribed by [national
legislation] an Act of Parliament.

Composition of Commission
182. (1) The number of members of the Commission and their appointment and terms

of office must be prescribed by [national legislation] an Act of Parliament.

(2) The composition of the Commission -
(a) must be broadly representative of the main cultural, religious and linguistic

communities in South Africa; and
(b)    in general, reflect the gender composition of South Africa.

Commission for Gender Equality
Functions of Commission for Gender Equality
183. (1) The Commission for Gender Equality must promote respect for gender

equality and the development, protection and attainment of gender equality.

(2) The Commission for Gender Equality has the power, as regulated by [national
legislation] an Act of Parliament, necessary to perform its functions, including the
power to monitor, to investigate, to research, to educate, to lobby, to advise and to
report on issues concerning gender equality.

(3) The Commission for Gender Equality has the additional powers and functions
prescribed by [national legislation] an Act of Parliament.

Functions of Auditor-General
184. (1) The Auditor-General must audit and report on the accounts, financial

statements and financial management of -



(a) all national and provincial state departments and administrations;
(b) all municipalities; and
(c) any other institution or accounting entity required by national or provincial

legislation to be audited by the Auditor-General.

(2) In addition to the duties prescribed in subsection (1), and subject to any legislation,
the Auditor-General may audit and report on the accounts, financial statements and
financial management of -
(a) any institution funded from the national revenue fund, a provincial revenue

fund or municipality; or
(b) any institution, other than a registered charity or private enterprise, that is

authorised in terms of any law to receive money for a public purpose.

(3) The Auditor-General must submit audit reports to any legislature that has a direct
interest in the audit, and to any other authority prescribed by national legislation.
All reports must be made public.

(4) The Auditor-General has the additional powers and functions prescribed by [national
legislation] an Act of Parliament.

Electoral Commission
Functions of Electoral Commission
186. (1) The Electoral Commission must -

(a) manage elections of national, provincial and local legislative bodies, in
accordance with [national legislation] an Act of Parliament;

(b) ensure that those elections are free and fair; and
(c) declare the results of those elections within a period that must be prescribed

by [national legislation] an Act of Parliament which is as short as reasonably
possible.

(2) The Electoral Commission has the additional powers and functions prescribed by
[national legislation] an Act of Parliament.

Composition of Electoral Commission
187. The Electoral Commission must be composed of at least three persons.  The number of

members and their terms of office must be prescribed by [national legislation] an Act of
Parliament.

Independent Authority to Regulate Broadcasting
Broadcasting Authority
188. [National legislation] An Act of Parliament must establish an independent authority to

regulate broadcasting in the public interest, and to ensure  fairness and a diversity of views
broadly representing South African society.



General Provisions
Appointments
189. (1) The Public Protector and members of any Commission established in terms

of this Chapter must be women or men who are South African citizens, each of
whom is fit and proper to hold the particular office and complies with any other
requirements prescribed by [national legislation] an Act of Parliament .

(2) The Auditor-General must be a woman or a man who is a South African citizen and
fit and proper person to hold that office.  Specialised knowledge of, or experience
in, auditing, state finances, and public administration must be given due regard in
appointing the Auditor-General.

(3) The President, on the recommendation of the National Assembly, must appoint the
Public Protector, the Auditor-General and members of -
(a) the Human Rights Commission;
(b) the Commission for Gender Equality; and
(c) the Electoral Commission.

(4) The National Assembly must recommend persons -
(a) nominated by way of a resolution supported by at least three quarters of the

members of a committee of the National Assembly [proportionally]
composed of members of all parties represented in the Assembly; and

(b) approved by the National Assembly by a resolution adopted by at least two
thirds of its members.

(5) Subsection (4) does not preclude the participation of civil society in the
recommendation process.

(6) [National legislation] an Act of Parliament must provide for the appointment of an
acting Public Protector, Auditor-General or commission member when it is
necessary to ensure the effective functioning of the relevant institution.

Removal from office
190. (1) The Public Protector, the Auditor-General or a member of a Commission

established by this Chapter may be removed from office only on -
(a) the grounds of gross misconduct, incapacity or incompetence:
(b) a finding to that effect by at least three quarters of the members of a

committee of the National Assembly composed of members of all Parties
represented in the Assembly; and

(c) the adoption by the National Assembly of a resolution, calling for that
person's removal from office, and adopted by at least two thirds of the
members.

(2) The President -



(a) may suspend a person from office at any time during proceedings of a
committee of the National Assembly for the removal of that person; and

(b) must remove a person from office upon adoption by the National Assembly
of a resolution calling for that person's removal.

Chapter 13
Finance
General Financial Matters

National Revenue Fund
209. (1) There is a National Revenue Fund into which [all money specified] all

revenues as defined by an Act of Parliament and received by the national
government must be paid.

(2) Money may be withdrawn from the National Revenue Fund only -
(a) in terms of an appropriation by an Act of Parliament; or
(b) as a direct charge against the National Revenue Fund, as provided for in

terms of the Constitution or an Act of Parliament.

(3) A province's equitable share of revenue raised nationally is a direct charge against
the National Revenue Fund.

Equitable shares and allocations of revenue
210. (1) An Act of Parliament must provide for -

(a) the equitable division of revenue raised nationally between the national,
provincial and local spheres of government;

(b) the determination of each province's equitable share of the provincial share
of the revenue; and

(c) any other allocations from the national government's share of the revenue,
and any conditions on which those allocations may be made.

(2) The Act referred to in subsection (1) may be enacted only after the provincial
governments and organised local government have been consulted, [any
recommendations] the recommendations of the Financial and Fiscal Commission
have been considered, and must take into account -
(a) the national interest;
(b) any provision that must be made in respect of the national debt;
(c) the needs and interests of the national government, determined by objective

criteria;
(d) the need to ensure that the provinces and municipalities are able to provide

basic services and exercise the functions allocated to them;
(e) the fiscal capacity and efficiency of the provinces and municipalities;
(f) developmental and other needs of local government and provinces;
(g) economic disparities within and among the provinces;



(h) obligations of the provinces and municipalities in terms of national
legislation;

(i) the desirability of stable and predictable allocations of revenue shares; and
(j) the need for flexibility in responding to emergencies or other temporary

needs, and other factors based on similar objective criteria.

Treasury control
212. (1) National legislation must establish a national treasury and prescribe measures

to ensure both transparency and expenditure control in every sphere of government,
by introducing -
(a) generally recognised accounting practice;
(b) uniform expenditure classifications; and
(c) uniform treasury norms and standards.

(2) The national treasury, with the concurrence of the Cabinet member responsible for
national financial matters, may stop the transfer of funds to an organ of state only
for serious or persistent material breach of the measures established in terms of
subsection (1).

(3) A decision to stop the transfer of funds to a province taken in terms of sub-section
(2)-
(a) may be enforced immediately but will lapse retrospectively unless Parliament

approves it following the process established in terms of section 74, which
must be completed within 30 days of the decision by the treasury; and

(b) may not stop the transfer of funds for more than 120 days.

(4) Parliament may renew a decision to stop the transfer of funds for no more than 120
days at a time, following the process established in terms of section 74.

(5) Before Parliament may approve or renew a decision to stop the transfer of funds to
a province -
(a) the Auditor-General must report to Parliament; and
[(b) the province must be given an opportunity to state its case and answer the

allegations against it.]
(b) the province must be given an opportunity to answer the allegations against

it and to state its case before a Parliamentary committee.

Contracts for goods and services
213. When organs of state contract for goods or services, they must do so in

accordance with national and provincial legislation that establishes a system which is fair,
equitable, transparent, competitive, cost-effective [and promotes equality and social justice.]

Financial and Fiscal Commission
Establishment and functions



216. (1) There is a Financial and Fiscal Commission for the Republic which makes
recommendations anticipated in this Chapter, or in national legislation, to
Parliament, provincial legislatures and any other authorities determined by national
legislation. Such recommendations must be made within a reasonable time, which
may be specified in an Act of Parliament.

(2) The Commission is independent and subject only to the Constitution and [the law]
an Act of Parliament, and must be impartial.

(3) The Commission must function in terms of an Act of Parliament and, in performing
its functions, must consider all relevant factors including those listed in section
210(2).

Appointment and tenure of members
217. (1) The Commission consists of the following women and men appointed by the

President as head of the national executive -
(a) a chairperson and a deputy chairperson who are full-time members;
(b) nine persons , each of whom is nominated by the Executive Council of a

province, with each province nominating only one person;
(c) two persons nominated by the local government body established in terms of

section 158; and
(d) nine other persons.

(2) Members of the Commission must have appropriate expertise.

(3). Members serve for a term established in terms of national legislation.  During a
member's term of office the President may remove the member from office on
grounds of gross misconduct, incapacity or incompetence.

Central Bank
Establishment
219. The South African Reserve Bank is the central bank of the Republic and is regulated by

[national legislation] an Act of Parliament.

Primary Object
220. (1) The primary object of the South African Reserve Bank is to protect the value of the

currency in the interest of balanced and sustainable economic growth in the Republic.
(2) The South African Reserve Bank [must perform any functions in pursuit of its

primary object], in the pursuit of its primary object, must perform its functions
independently and without fear, favour or prejudice; but, there must be regular
consultation between the Bank and the Cabinet member responsible for national
financial matters.

Powers and functions



221. The powers and functions of the South African Reserve Bank are those customarily
exercised and performed by central banks, and must be determined by [national legislation]
an Act of Parliament.

Provincial and Local Financial Matters
Provincial Revenue Funds
222. (1) There is a Provincial Revenue Fund for each province into which [all money

specified] all revenue as defined by an Act of Parliament and received by the
provincial government must be paid.

(25 Money may be withdrawn from the Provincial Revenue Fund only -
(a) in terms of an appropriation by a provincial Act; or
(b) as a direct charge against the Provincial Revenue Fund, provided for in terms

of the Constitution or a provincial Act.
(3) Revenue allocated through a province to local government in that  province, in terms

of section 210(1), is a direct charge against that province’s Revenue Fund.

Provincial taxes
224. (1) A provincial legislature may impose -

(a) taxes, levies, or duties other than income tax, value-added tax, general sales tax
or customs duties; and

(b) flat-rate surcharges on the tax bases of any tax, levy or duty that is imposed by
national legislation, other than the tax bases of corporate income tax, value-
added tax or customs duties.

(2) The power of a provincial legislature to impose taxes, levies, duties and surcharges -
(a) may not be exercised in a way that materially and unreasonably prejudices

national economic policies, economic activities across provincial boundaries
or the national mobility of goods, services, capital or labour; and

(b) must be regulated by [national legislation] an Act of Parliament which may
be enacted only after any recommendations of the Financial and Fiscal
Commission have been considered.

(3) A provincial legislature, notwithstanding subsection (2) (b), has exclusive
competence within its province to impose taxes, levies or duties on -
(a) casinos;
(b) gambling, wagering and lotteries;
(c) betting; and
(d) motor vehicle licences.

Municipal rates and taxes
225. (1) A municipality may impose rates on property, transfer duties on property and excise

taxes, and, subject to [notional legislation] an Act of Parliament, may impose other
taxes, levies or duties; but, within each municipality the rates, taxes, levies and
duties must be based on a uniform structure for its area of jurisdiction.

(1A) A municipality may not impose any income tax, value-added tax, general sales tax
surcharge or customs duty.



(2) The legislation referred to in subsection (1) may be enacted only after any
recommendations of the Financial and Fiscal Commission have been considered.

Chapter 14
General Provisions
International Law

International agreements
227.  (1) An international agreement binds the Republic only if it has been approved

by resolution in both the National Assembly and the National Council of Provinces.
(2) Despite subsection (1), an international agreement of a technical or administrative

nature entered into by the national executive binds the Republic without approval by
the National Assembly and the National Council of Provinces, but must be tabled in
the National Assembly and the National Council of Provinces within a reasonable
time.

(3) Any international agreement becomes law in the Republic when it is enacted into
law by [national legislation] an Act of Parliament.

(4) The Republic is bound by international agreements which were binding on the
Republic when this Constitution took effect.

Annexure A
Amendments to Schedule 2 to the previous Constitution

Amendments
1 The amendment of item 1 by replacing "the Electoral Act, 1993", wherever it appears, with

["national legislation"] an Act of Parliament
2. The replacement of item 2 with the following item:

“2.  The seats in the National Assembly as determined in terms of section 44 of the new
Constitution shall be filled as follows:

(a) One half of the seats from regional lists submitted by the respective parties,
with a fixed number of seats reserved for each region as determined by the
Commission for the next election of the Assembly, taking into account
available scientifically based data in respect of voters, and representations
by interested parties.

(b) The other half of the seats from national lists submitted by the respective
parties, or from regional lists where national lists were not submitted.”

3. The amendment of item 3 by replacing "400 candidates" with "a number of candidates equal
to the number of seats in the National Assembly".

4. The amendment of item 5 by deleting "200" in the words preceding paragraph (a).
5. The amendment of item 6 -

(a) by deleting “200” in the words preceding paragraph (a); and
(b) by replacing "401" in paragraph (a) with "the number of seats in the National

Assembly, plus one”.



6. The amendment of item 7 by replacing “401” in subitem (3)(b) with "the number of seats in
the Assembly, plus one".

7. The replacement of item 10 with the following item:
“10.  The number of seats in each provincial legislature shall be as determined in terms of

section 103 of the new Constitution.”
8. The amendment of item 11 by replacing "the Electoral Act, 1993”, wherever it appears,

with ["national legislation"] an Act of Parliament.
9. The amendment of item 6 -

(a)    by replacing subitem (1) with the following subitem:
"(1) After the counting of votes has been concluded, the number of representatives of each
party has been determined and the election results have been declared in terms of section
186 of the new Constitution, the Commission shall, within two days, designate from each
list of candidates, published in terms of [national legislation] an Act of Parliament, the
representatives of each party in the legislature. “; and

Schedule 4
[Areas of Concurrence Legislative Competencies]
Provincial Functional Areas

Part A
Agriculture
Abattoirs and generally the slaughter of animals, and the disposal of the waste products of animal
slaughter
Airports, other than international and national air ports
Animal control and diseases including facilities for the accommodation, care and burial of animals
Casinos, racing, gambling and wagering, excluding lotteries and sports pools Consumer protection
Cultural affairs
Education at all levels, excluding tertiary education
Environment
Health Services
Housing
Indigenous law and customary law, subject to Chapter 12
Language policy and the regulation of official languages to the extent that the
provisions of section 6 expressly confer legislative competence upon the provincial legislature
[Markets]
[Pounds]
Nature conservation, excluding national parks, national botanical gardens and marine resources
Media services directly controlled or provided by the provincial government excluding any service
provided by the SABC, subject to section 180
Provincial sport
Provincial recreation and amenities
Provincial public transport
Regional planning and development
Road traffic regulation



Provincial [and municipal] roads
Soil conservation
Tourism excluding international marketing of tourism
Trade
Industrial promotion
Traditional leadership subject to Chapter 12
Urban and rural development
Welfare services



DEMOCRATIC PARTY - DP

Preamble to the constitution

We the citizens of South Africa, in humble acknowledgement of the inner strengths of our
people, which united us through a process of peaceful negotiation to a new order for our
country and nation, hereby adopt and pledge to honour the following provisions, as the
constitution for our country,  The Republic of South Africa.

Let the provisions of this constitution entrench in the government of this land the noble
ideals of a free and open democracy, of equality amongst its peoples, respect for the
dignity and worth of each individual and accountability to all its citizens.

Furthermore we the citizens of this land, in deference to the provisions of the
Constitution, pledge to respect and honour the diversity of our peoples, uniting in a
common nationality and loyalty to our country, the Republic of South Africa.

[Date received: 20/02/1995]



16 February 1996

Democratic Party

Updated submissions from the Democratic Party on:
Council of Provinces/Senate - Chapter 4
Provincial and National Legislative and Executive Competences - Chapter 9

In view of the fact that the position of the Democratic Party is not fully reflected in the Working
Draft, I’d be grateful if you would have the above submissions distributed - hopefully in time for
the meeting of the Sub-Committee scheduled for 10h00 on Monday 19 February 1996.

Colin Eglin MP
for Democratic Party

THE SENATE

1. The prime function of the Senate will be to represent the interests of the Provinces at national
legislative level.

To achieve this prime function, the DP proposes the following structures and procedures:

1.1 The Senate will consist of 7 members from each Province elected directly by the members of
each Provincial Legislature on the basis of proportional representation of parties in that
legislature.

1.2 The term of office of members of the Senate will be the same as for the Provincial Legislature
that elected them i.o.w., members of the Senate will be elected following upon the election of
their respective Provincial Legislature.

1.3 The members of the Senate may attend and participate but not vote in the proceedings of
their respective Provincial Legislatures and their Portfolio Committees, and they will attend
when requested by the Provincial Legislature to do so.

1.4 Provincial Premiers and members of the Provincial Executive Councils responsible for the
relevant portfolios may address the Senate when legislation relating to the Provinces is being
discussed.

1.5 National legislation falling within the areas of competences of the Provinces must be
introduced in the Senate prior to being introduced in the National Assembly.

1.6 Such legislation requires the approval of the Senate as well as that of the National Assembly.



1.7 When, on the principle of having such legislation, each Province, through its delegation of
Senators, will have one vote which vote will be in accordance with any resolution taken by
the Provincial Legislature.

1.8 In the event of a deadlock between the Senate and the National Assembly, the draft
legislation will be referred to a Mediation Committee of the Senate and the N.A.

1.9 Should the Mediation Committee fail to reach agreement acceptable to the Senate, the draft
legislation will lapse.

1.10 The Senate may set up Portfolio Committees on which each Province through its . members
of the Senate will be represented to deal with draft legislation falling within the areas of
competence of the Provinces, which committees may confer with similar committees of the
N.A.

1.11 A similar Portfolio Committee, which may confer with the N.A.P.C on Finance, will consider
the budget in so far as it affects the financial allocations and the budget in relation to the
Provinces.

2. The secondary function of the Senate is to receive draft legislation that has been introduced in
the N.A. - and which does not fall within the areas of competence of the Provinces.

2.1 In respect of such legislation, the Senate may refer it back to the N.A. for further
consideration, but will not have power to block such legislation if again passed by the N.A.

3. Amendments to the constitution which alter the powers, boundaries, functions or institutions
of provinces will require:

3.1 Procedures for obtaining the views of the Provincial Legislatures on such legislative
proposals;

3.2 the approval of two thirds of the Senate;

3.3 and if the amendment concerns specific provinces only, the approval of two thirds of the
members of the legislatures of such provinces will also be needed.

4. The Senate will be empowered to set up such committees as it considers necessary to
achieve interaction and cooperation on legislative matters as between the Provincial
Legislatures and between the Provincial Legislatures and the National Government.



5. The Senate will be able to hold members of the Cabinet to account by way of questions,
interpellations and motions.

NATIONAL AND PROVINCIAL LEGISLATIVE
AND EXECUTIVE COMPETENCIES

Legislative authority of the Republic

1 .
(1)    The legislative authority of the Republic vests in Parliament, which shall be

competent to make laws in terms of this Constitution.

(2) Parliament will be competent to make laws on matters which fall within the functional area of
Schedule I (concurrent) to the extent that such laws apply uniformly in all parts of the
country, and are necessary for:

- the establishment of essential national or minimum standards required for a service to be
rendered; or

- the prevention of unreasonable action taken by a province which is materially and
unjustifiably prejudicial to economic unity, or the health, environmental or security interests of
another province or the country as a whole.

(3) Subject to the conditions laid down in the above Sub-section 1 (2), Parliament will be
competent to enact framework legislation for legislation of the Provinces on matters which
fall within the functional area of Schedule (2) (framework).

- Framework legislation may not contain detailed or directly applicable provisions.

- Where Parliament enacts framework legislation, the Provincial legislatures will be obliged to
introduce the necessary provincial legislation within a reasonable period of time as
prescribed by national law.

Legislative authority of Provinces

2.
(1)     The legislative authority of a province vests in its provincial legislature which shall be

competent to make laws in and for its province in terms of this Constitution.



(2) A provincial legislature shall be competent to legislate any matter which falls within a
functional area specified in Schedule I (concurrent) and Schedule 2 (framework) as long as
and to the extent that Parliament has not exercised its legislative powers.

(3) A provincial legislature shall be competent to legislate on any matter which falls within a
functional area specified in Schedule 3 (exclusive).

Necessary ancillary powers

3. The legislative competence referred to in sections I and 2 shall include the competence to
make laws which are reasonably necessary for or incidental to the effective exercise of such
legislative competence.

Conflict of laws

4. In the event of a conflict between an Act of Parliament and a law of a provincial legislature
with regard to any matter which falls within a functional area specified in Schedule 1, the Act
of Parliament shall prevail over the provincial law only to the extent such Act was made in
terms of section 1(2).

Legislative procedures

5.
(1)    A Bill designed to become an Act of Parliament intended in section 1(2) shall be introduced in

the Senate and shall require the approval of both the Senate and the National Assembly.

(2) The Constitutional Court shall, upon application by at least one fifth of the members of the
Senate, and prior to the promulgation of a Bill intended in section 1(2), expeditiously
determine whether the Bill conforms with the requirements of section 1(2).

Integrity of provinces

6.
(1)     An Act of Parliament shall not empower an organ of state to encroach upon the

geographical, functional or institutional integrity of a province.

(2) The National Government shall not exercise its powers so as to encroach on the
geographical, functional or institutional integrity of a province.

Executive Authority of the Republic



7. The Executive Authority of the Republic with regard to all matters falling within the
legislative competence of Parliament shall vest in the President and the Cabinet who shall
perform his or her powers and functions subject to and in accordance with this Constitution.

Executive Authority of Provinces

8.
(1)    The Executive Authority of a Province shall vest in the Premier of the Province who shall

execute and perform his or her powers and functions subject to and in accordance with this
Constitution.

(2) A province shall have executive authority over all functional areas in respect of which it has
legislative competence, matters assigned to it under section (x) or any law, and matters
delegated to it by or under any law.

Transitional period

9.
(1)    A provincial government may assume its executive and legislative powers in each of the

functional areas assigned to it in Schedule 1, 2 and 3 when it has the capacity to exercise the
powers effectively.

(2) In the event of the national government disputing the capacity of a province to exercise one
or more powers effectively, the Commission on Provincial and Local Government will
adjudicate on the dispute.

(3) Should a province be found not to have the capacity to exercise the relevant legislative or
executive powers effectively, the national government may exercise such powers.

(4) Ten years after the adoption of this Constitution, all the powers in the functional areas listed
in Schedule 1, 2 and 3 will automatically be assumed by all the provinces except in the case of
a province which has made an alternative arrangement with the national government.



DEMOCRATIC PARTY - DP

1 April 1996

DP  PROPOSAL ON SECTIONS 25 and 26

Housing
25 (1) Everyone has the right to have access to adequate housing. 

(2) This right is not directly enforceable by a court but the State must take
reasonable legislative and other measures, within the state's available
resources, to achieve the progressive realisation of this right.

(3) No one may be evicted from their home or have their home demolished
without an order of court made after considering all the relevant
circumstances and no legislation may permit arbitrary evictions.

Health, food, water and social security
26 (1) Everyone has the right to have access to -

(a) health care services, including reproductive health care;

(b) sufficient food and water;

(c) social security including, if they are unable to support themselves and
their dependants, appropriate social assistance.

(2) This right is not directly enforceable by a court but the State must take
reasonable legislative and other measures, within the state's available
resources, to achieve the progressive realisation of this right.

(3) No one may be refused emergency medical treatment.



Democratic Party - DP

12 March 1996

On behalf of the Democratic Party, I enclose herewith the DP submission on the
Preamble to the Constitution.

Colin Eglin MP
for Democratic Party

Enc.

-----

Preamble to the constitution

We the citizens of South Africa, in humble acknowledgement of the inner strengths of
our people, which united us through a process of peaceful negotiation to a new order for
our country and nation, hereby adopt and pledge to honour the following provisions, as
the constitution for our country,  The Republic of South Africa.

Let the provisions of this constitution entrench in the government of this land the noble
ideals of a free and open democracy, of equality amongst its peoples, respect for the
dignity and worth of each individual and accountability to all its citizens.

Furthermore we the citizens of this land, in deference to the provisions of the
Constitution, pledge to respect and honour the diversity of our peoples, uniting in a
common nationality and loyalty to our country, the Republic of South Africa.



DEMOCRATIC PARTY SUBMISSION TO THEME COMMITTEE 5
OF THE CONSTITUTIONAL ASSEMBLY

THE JUDICIAL AUTHORITY
AND THE

ADMINISTRATION OF JUSTICE
19 May 1995

1. Background

1.1 Controversy has arisen concerning competing drafts of Chapter One dealing with the courts
and the administration of Justice.

1.2 In addition to a first draft prepared by the Technical Experts, Judge P Olivier and Adv J
Gauntlett SC, an alternative draft was prepared by the Government Law Adviser.  The
Technical Experts were instructed to prepare a second draft, combining their first draft and
the alternative draft.

1.3 Members of the drafting committee of the Core Group of the Theme Committee agreed to
prepare a critical examination of the second draft and state which aspects were acceptable
and which required redrafting.

1.4 This submission represents a preliminary response by the Democratic Party (DP), which
may in due course make further submissions.

2. Preference for first draft

2.1 The DP does not care for the second draft.  It shares the view of the Technical Experts that
the first draft is infinitely preferable.

2.2 We are concerned about the ignoring by the drafting committee of the specific advice of the
Technical Experts to the effect that the revised second draft, which they drew but do not
like, should be compared with the first draft and that the second draft should not be
preferred.  The drafting committee has chosen to proceed by ignoring the first draft and
using the second draft as the working document.

2.3 We reiterate the earnest advice of the Technical Experts as contained in pages 6 to 9 of
their Revised Draft Chapter.  Apart from certain rather personal references to the author of
the alternative draft prepared by the government legal adviser, their criticism appears to us
to be well-founded.

2.4 In particular, the DP draws attention to the statement of Judge Olivier and Adv Gauntlett in
which they warn that any further watering down of the basic principles in their second draft
may well result in a seriously flawed chapter.

2.5 The second draft should, in the view of the DP, be rejected and replaced  by the first draft. 
Matters in the first draft which are contentious or which have not yet been agreed should be
identified and negotiated.

3. Second Draft

3.1 If other parties insist on proceeding with the second draft, against our advice, we state that



the draft is reasonably acceptable as it stands, but certain issues need to be amplified,
highlighted or negotiated. 

3.2 The DP considers it necessary for the jurisdiction of the Constitutional Court and of other
Courts to be detailed at some length.  We are aware of the views of some other parties
which would stress brevity and flexibility at the expense  of constitutional entrenchment and
certainty.  Because South Africa is a constitutional state, important provisions cannot be
left to the whims of Parliament.  If a consensus approach is sought, it must be understood
that any attempt to remove jurisdictional questions from the Constitution and to substitute a
formulation which would place this and certain other fundamental judicial mechanisms and
procedures under ordinary laws of Parliament, will be resisted by the DP.

3.3 In our view, jurisdictional questions are inadequately dealt with in this draft. In particular, it
was our understanding that all Courts would receive some jurisdiction in respect of
constitutional matters; the provisions of clause 13(2), relating to Magistrate's Courts, are
confusing in that they appear to contradict the proposition that those courts should have
partial jurisdiction.

3.4. We consider it fundamental that the basic Court structures, within a hierarchy of Courts,
should be detailed.  Room should be left for the creation and operation of certain specialist
courts, such as the income Tax Court and the Labour Court, and for certain experimental
courts, such as Community Courts, but the Magistrates Courts should be created in the
Constitution as should all of the Superior Courts.  In this regard, it is urgently necessary
that the present lack of agreement on the hierarchy of courts should be resolved to ensure
an efficient drafting process and an acceptable final product.

Decisions on this could affect numerous other questions and agreements arrived at on other
issues may well have to be reviewed if no satisfactory constitutional formulation of this
question is arrived at.

3.5 The DP would prefer a restructured draft which proceeds logically from subject to subject,
rather than dealing separately with each of the Courts as does the present draft.  In this
regard, we commend the structure of the first draft which is, in our view, much clearer; it
also improves the coherence of each subject and facilitates precise and unrepetitive drafting.

3.6 We would argue that it is essential for the institution of Intermediate Courts of Appeal so
that the present Appellate Division can assume the additional function of hearing
constitutional matters (in common with other courts).  A decision on this matter needs
urgent attention.



3.7 We are of the opinion that the unresolved question of the appointment of judicial officers,
to the Constitutional Court and other courts, makes the completion of the draft
problematic.  At the root of the protection afforded the individual should be the certainty
that judges, at least, are independent and that their appointments cannot be manipulated for
political or other reasons.

We caution against the notion, fashionable in some quarters, that judges should be chosen
by Parliament.  We believe that it is unhealthy for Parliament to choose the guardians of the
constitution because the Constitutional Court, for example, will be able to adjudicate and
strike down Acts of Parliament.

We must emphasise that South Africa must avoid a situation where the appointment of
judges becomes part of the political spoils of office with each political grouping feeling
entitled to the appointment of its own candidates as judges, either of the Constitutional
Court or of other courts.

If one party dominates Parliament there is a real risk that judges, instead of providing one
of the most important checks and balances, will merely become another arm of the ruling
party, without the vigour and independence which a proper separation of powers demands.

In our opinion the Judicial Services Commission has made a good start and there seems to
us to be no compelling reason why the present provisions should not be re-enacted in the
new constitution.

3.8 The DP is unhappy with the provision contained in section 4(7) of the draft which relates to
the constitutionality of Bills before Parliament or a provincial legislature and which requires
a petition by at least one-third of all the members before the Constitutional Court exercises
its jurisdiction.  The present factual situation is that this important check on the legislative
arm is nullified because the governing party already enjoys a two-thirds majority in certain
legislatures and could feasibly obtain such a majority in Parliament.  The required number
of members should be lowered to 5%.  Any minority party abusing this right, or bringing
frivolous applications could be subjected to a costs order by the Constitutional Court.

To us it is fundamental that if a party, even a small party, feels aggrieved and believes that
the majority is acting unconstitutionally in Parliament, that party should have effective
access to the Constitutional Court and not be thwarted by an artificially high threshold.

4. The DP will make further submissions in the light of the representations which other parties
make.

Douglas Gibson MP
19 May 1995
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