
ANC PRELIMINARY SUBMISSION : THEME COMMITTEE 4:
OUR BROAD VISION OF A BILL OF RIGHTS FOR SOUTH AFRICA

We in the ANC understand the concept of fundamental rights as embodied in Principle 11, to refer
to the human rights of our people, viz; civil/ political/ social/ developmental/ and environmental
rights.  We thus believe that a Bill of Rights should entrench the human rights of our people.

Accordingly, our broad vision of the Bill of Rights is as follows:

The Bill of Rights will guarantee that South Africa is a multi-party democracy in which people
enjoy freedom of association, speech and assembly and the right to change their government.
Furthermore, the public shall have a right to know what is being done in their name - there shall be
a right to information and a firm guarantee regarding the free circulation of ideas and opinions.

The Bill of Rights shall be binding upon the State and organs of government at all levels and where
appropriate, on social institutions and persons.

The Bill of Rights shall secure the rights of all persons in all spheres of life, including housing,
education, employment and access to facilities and such protection shall be ensured without
discrimination on the ground of race or gender.

The Bill of Rights must guarantee language and cultural rights and religion, and respect the
diversity thereof.

It must acknowledge the importance of religion in our country.  It must respect the diversity of
faiths and give guarantees of freedom of religion.

Workers rights to set up independent trade unions, to engage in collective bargaining and their right
to strike must be protected in the Bill of Rights which should be supplemented by a Worker's
Charter.  This Charter should set out all those rights that workers throughout the world have
gained themselves.  The State will be a signatory to the International Labour Organisation (ILO)
conventions.  The Bill of Rights will also prohibit slave labour, the exploitation of children and
discrimination in the workplace.

There shall be equal rights for women and men in all spheres, and the creation of special agencies to
ensure that equal opportunity operates in practice.

The Bill of Rights should support the provision of homes, employment and utilities such as light
and water, so as to repair the damage done by Apartheid and the Migrant Labour System, and in
order to give real meaning to the right to a home and family life.

The property rights of the majority have been systematically ignored and violated by Apartheid.  A
new system of just and secure property rights must be created, one which is regarded as legitimate
by the whole population.



The taking of property shall only be permissible according to law and in the public interest, which
shall include the achievement of the objectives of the Constitution.

Any such taking shall be subject to just compensation which shall be determined by establishing an
equitable balance between the public interest and the interest of those affected and will not be
based solely on the market value of such property.

The Constitution will make it clear that seeking to achieve substantive equal rights and
opportunities for those discriminated against in the past should not be regarded as a violation of
the principles of equality, non-racialism and non-sexism, but rather as their fulfilment.  Unless
special interventions are made, the patterns of structured advantage and disadvantage created by
Apartheid and patriarchy replicate themselves from generation to generation.

The Bill of Rights shall establish the principles and procedures whereby land rights will be
restored to those deprived of them by Apartheid statutes.  A Land Claims Court Tribunal,
functioning in an equitable manner according to principles of justice laid out in legislation, will,
wherever it is feasible to do so, restore such rights.

The Bill of Rights will affirm the right of all persons to have access to basic educational, health
and welfare services.  It will establish principles and mechanisms to ensure that there is an
enforceable and expanding minimum floor of entitlements for all, in the areas of education, health
and welfare.  It will commit the courts to take into account the need to reduce malnutrition,
unemployment and homelessness when making any decisions.

The State shall become a party to the large number of human rights conventions and in particular
those dealing with racism, gender and discrimination and the rights of children, which Apartheid
has, until now, rejected.  In this way we will assert our rightful place in the international
community.



AFRICAN NATIONAL CONGRESS

SUBMISSIONS ON PROCESS TO THE CONSTITUTIONAL ASSEMBLY (CA)

1. INTRODUCTION

The CA has been able to successfully put in place both an administration and its main
sub-structures: The Constitutional Committee, Management Committee and Theme
Committees.

The rigorous time frame imposed upon the constitution drafting process, combined with a
firm commitment to ensuring that this optimally transparent and people driven, requires
that we begin to apply ourselves to defining:

a) clear phases in this process;
b) attainable objections for each phase.

2. PHASES IN DRAFTING PROCESS

The following phases can be defined at this stage:
2.1 Phase 1 - establishing structures and procedures
2.2 Phase 2 - Theme Committees - distilling issues: Sept 1994 - March, 1995
2.3    Phase 3 - Negotiating issues: March 1995 - June 1995

The nature of subsequent phases will emerge as the process reaches February 1995.
The latter two phases are elaborated below.

3. THEME COMMITTEES

The theme committees would be the main 1 central structures in the present phase of
the CA's work.  It would be appropriate to reiterate the rationale for the creation of theme
committees.

3.1 RATIONALE

a) The demand for an elected body of South Africans to draft the New Constitution
has been fundamental to the struggle for democracy in this country.

b) The principles of transparency, accountability and the broadly participatory
process are equally important and must guide the formulation of the process of
constitution drafting.



c) The theme committees have been designed to
i)   facilitate public participation in and access to the drafting process
ii)  afford organised constituencies and opportunity to make submission
iii) give political parties both in and outside parliament a platform to place their
policies and proposals before South Africa

iv) most importantly, give ordinary South Africans an opportunity to express their
expectations, hopes and ideas.

d) Theme committees are the instruments which the elected body and
representatives will use to go back to South Africans once again.  But there must be
realism and sensitivity in this regard: there will be no spontaneous publics participation;
it will have to be encouraged, stimulated and facilitated.

e) these committees will serve as receptacles of all submissions, ideas and
proposals however consensual or conflictual they may be.

3.2 FACILITATING PARTICIPATION BY THE PUBLIC

a) Meaningful participation in this process would depend upon:

i) the extent to which the public is aware of the process and the mechanisms I
channels available to them to access the process

ii) the degree of awareness of their ability to influence the content of the constitution

iii) knowledge of the issues, how they impact upon the daily lives of people and how
to translate views and feelings into submissions

iv) how accessible the process is in terms of language, mode of presentations and
proximity of sites where presentations can be made.

v) the effort that is made to balance the role of the very organised and those that
might be less organised and lacking in resources

b) Theme Committees will, therefore, have to make a concerted effort to:

i) give extensive publicity to their work and the mechanisms available to the public

ii) prepare a simple documentation which will explain issues and pose questions



b) Monitor implementation of media / awareness campaign

c) Implement programme of public hearing 1 meetings / fora in different parts of the
country

d) Process submissions of political parties

e) Consider submissions of interim reports to the Constitutional Committee (CC) and
the CA.

f) Prepare final report to the CC and the CA

6. REPORT OF THEME COMMITTEES

6.1 Report of theme committees should set out the issues contained in
submissions: the areas of prima facie concurrence; and the areas of divergence - in
addition to other details.

6.2 Theme committees are not required to negotiate any of the matters but rather to
provide processed report to the CC and CA in order to facilitate negotiations and
debates within the CC and CA.

7. CO-ORDINATE MEDIA CAMPAIGNS

7.1 With a view to conserving resources and avoiding duplication in the media
campaigns of the CA should be co-ordinated with the media campaigns of the
government with RDP, local government elections and other matters.

7.2 The media campaign must be in all official languages and reach every area in the
country.

8. PHASE 3: NEGOTIATING ISSUES: MARCH - JUNE, 1995

8.1 There will some overlap between this phase and the last month of the previous
phase

8.2 The precise trajectory of this phase will only become clear once the theme
committees get down to substantial work

9. CONCLUSION

The submission by the ANC provides a broad overview of the CA process and in
particular, the phases this process will be through in the next 9 months.  The nature of
the work of the theme committees and their tasks are defined.





PRELIMINARY SUBMISSION FROM THE ANC.

The ANC makes the following PRELIMINARY submission on matters of Defence
relevant to the proposed Constitution.

It is accepted that the Constitution should only contain fundamentals and principles
details of which would be provided in legislation.

Most of the principles and Provisions in the Interim Constitution of the RSA, 1993
should be retained.  However others will have to be revisited and debated to establish
whether they should be retained or not while new ones will have to be included.

I .     Supremacy of the Constitution.

Both the Constitution and the Bill of Rights must remain supreme and the Defence
Force must be bound by that supremacy.  Only the declaration of emergency or war
should lead to some regulated suspension of human rights.

2. Section 212 (8) - The Public Service Commission.

The uniformed members of the Defence Force should not fall under the jurisdiction of
the Public Service Commission as their conditions and requirements of service are
unlike those of other servants.  A Security Apparatus Service Comn-fission to cater
for the Police, Intelligence, Correctional Services and Defence apparatus should be
formed.

3. Section 225.  Civilian Control.

The Defence Force shall be under civilian control with a Minister of Defence
appointed by the President.

The President shall also appoint a Secretary for Defence whose responsibility shall be
inter alia to assist in the formulation of defence policies and designation and
overseeing of programmes for the Defence Force.



Such Programmes will included education on democracy for all members covering
such areas as the provisions of the Constitution, international law on armed conflict
and respect for human rights.

4. Ombudsperson.

Parliament shall appoint an independent military ombudsperson to investigate
complaints against the SANDF by soldiers and members of the public.

5. Equality and Human Rights.

(a). The Defence Force shall respect the rights and dignity of its members, subject
tot he normal constraints of military discipline as provided for in the Defence
Act.

(b). The Defence Force shall ensure that the composition of its leadership and rank
and file reflect the racial, ethnic and gender composition of South Africa.  The
Defence Force shall not discriminate against any of its members on the grounds
of race, ethnicity, sexual preference, religion or gender,

 (c) The Ministry/Secretary of Defence shall design and oversee an equal
opportunity programme within the SANDF and shall report annually to
parliament on the implementation of this programme.

6. Foreign Relations.

(a). SANDF in keeping with the foreign policies of SA and shall respect the
sovereignty and territorial integrity of states and

(b). shall not interfere in the domestic affairs of states.

(c) SANDF denounces war, violence, threats of force for resolution of conflict and
shall endeavour to adhere to the use of peaceful means for the resolution of
inter-state conflict and the promotion of human rights.

(d). SANDF shall support international and regional treaties and initiatives
regarding arms control, disarmament as well as confidence and security
building measures and peace making and peace keeping.



7. Definition of Security.

(a),      National security policy shall seek to protect and promote the security of both
the state and its citizens.

(b). National security policy shall seek to promote the military, social, economic and
political dimensions of security.

(c). Threats to security shall not be interpreted as being limited to external military
aggressin but shall include poverty, social injustice, economic deprivation, abuse
of human rights and destruction of the environment and

(d). the objectives of national security policy shall therefore go beyond achieving an
absence of war and physical violence to include the consolidation of democracy,
respect for human rights, social justice, sustainable economic development and
protection of the environment.

8. Military Intelligence.

There will be a Military Intelligence Division, which will gather, correlate, evaluate
and use foreign military intelligence relating to national strategic intelligence to
NICOC, operating only in an overt manner; will gather, correlate, evaluate and use
domestic military intelligence excluding covert collection, except when deployed by
the Cabinet or President internal to South Africa, to institute counter-intelligence
measures with the SANDF.

9. Arms Industry

Constitution to clearly stipulate on conditions of production, procurement, and of
arms.



THEME COMMITTEE 3

AFRICAN NATIONAL CONGRESS

PRELIMINARY SUBMISSION ON NATURE OF PROVINCIAL SYSTEM
AND LOCAL GOVERNMENT

I INTRODUCTION

This document presents a preliminary outline of the ANC's perspective on the nature
of the provincial system and local government which the new constitution should
embrace and reflect.  It is our understanding that Block I of Theme Committee 3
requires that parties present their view and understanding of the nature of the
provincial system and local government.  This in turn entails an elaboration of general
perspectives and principles which will serve as a foundation of the provincial and
local government system.

South Africa's peculiar on historical context requires that we take into account a
number of specific factors which impact and determine the nature of the provincial
and local government system, and we identify central elements of that system which
will be the subject of further submissions.

We must assert at the outset that the ANC is unequivocally committed to the creation
of a non-racial, non-sexist democracy which systematically eradicates the devastation
of apartheid and reduces the social inequalities that it bred.  We are committed to a
society in which national unity, reconstruction and development prevails.

2. GENERAL PERSPECTIVE

The ANC's conception of a provincial system for South Africa is based on the
following criteria and principles.

a) DEMOCRACY which will ensure elected structures of government at all
levels. regular elections at least every 5 years. in a common voters roll based on
universal suffrage.



b) ACCESSIBILITY ensuring that people are directly involved in shaping their
destinies at every level of government and that government is open and transparent
and responsive to people.

c) ACCOUNTABILITY there must be accountability within government,
between different levels of government, and of government to the public.

d)       FUNCTIONALITY requiring that the system is suited to South Africa's needs
and reality-

e) EFFECTIVE & EFFICIENT a system that works well and is productive and
delivers on people's needs.

f) PARTICIPATORY ORGANS government should interact with and respond
to the needs and views of civil society organs

g) NATIONAL UNITY must be sustained and enhanced while, at the same
time, providing for the division of power between the different levels of government
and facilitate nation building.

h) UNIFORMITY is a vital national objective to pursue in the context ofmassive
disparities and inequalities that prevail in  South Africa.

I) NATIONAL RECONSTRUCTION & DEVELOPMENT must be
facilitated by the system of provincial government.

3.  CONSTITUTIONAL PRINCIPLES: CONSTRAINTS & POSSIBILITIES

The constitutional principles in schedule 4 of the interim constitution are mandatory
prescriptions on the constitution-making process: - in particular principles XVI to
XXIII.

4.  ADDITIONAL FACTORS IMPACTING ON PROVINCIAL SYSTEM

The way in which government is structured and the specific objectives it sets for itself
inevitably depends on the history of the country and the specific context in which
government finds itself



In the case of South Africa a number of additional factors need to be borne in mind in
considering the future shape of a provincial and local government system,

i) the terrible legacy ofapartheid: massive inequalities between commum'ties and
regions between urban and rural areas. between the racial groups and sexes.

ii) the undeniable need for redistribution, redirection, reprioritlzation and
reallocation of resources in the quest for equality among all

iii) deracialisation of our country

iv) the need to discourage political mobilisation on the basis of race, ethnicity or
language and especially to prevent state power at any level from being used for
purposes of ethnic domination and intolerance.

In addition the actual lessons, positive and negative, emerging from the
implementation of the interim constitution should be taken into account in formulating
the new constitution.  The experience of establishing and operationalising the present
system will be singularly instructive in this regard.

It could be submitted at this stage that our institutional arrangements should be as
flexible as possible so as to enable them to grow and adapt themselves in the light of
actual experience.  The development of our systems should be need-driven rather
than ideologically-driven.

5 .     ELEMENTS OF A PROVINCIAL SYSTEM

The following are some of the main elements which this Theme Committee must
address in the course of its work:

a) Boundaries and number of provinces
b) Government structures
c) Powers and functions of levels of government
d) Inter-governmental co-ordination
e) Affordability/cost of system Financial equalisation
g) Taxation powers of each level
g) Residual Powers



6.      LOCAL GOVERNMENT

Our approach to local government must be understood in the context of the principles
and values underlying provincial government.

Local government must be entitled to regulate its own affairs within the context of
National Policy.  It must have executive powers so as to allow it to function
effectively.  However, by-laws should be consistent with an applicable Act
ofparliament or Provincial Law and the Constitution.

This is the level ofgovemment charged with the actual implementation of the RDP to
ensure the transformation of society.  Hence, the task of local government is to ensure
that all residents have equal access, free of any form of discrimination to basic
services.  Local government shall contribute actively towards the redistribution of
resources on the basis of race, class and gender.

Local Government shall be structured according to the democratic principles of
accountability, inclusivity, non-racialism, non-sexism, maximum participation, and
full representivity.

In order to achieve these goals and plan properly, local government should have
guaranteed, transparent, and predictable and equitable sources of revenue.

The delegated functions and duties provided to any local authority should be
developmental as well as simply allowing for service provision.

There shall be regular local government elections in both rural and urban areas.  The
tenure of office of local government councillors shall not be less than 3 years and not
more than 5 years.

Local government in both urban and rural areas shall promote the establishment of
structures of civil society who would in turn actively participate in the affairs of local
government.

In metropolitan areas, there shall be elected metropolitan governments.  Local
government structures shall be established wall to wall throughout the country.  In



non-metropolitan areas, local government shall be structured on a two-tier basis
consisting of integrated and elected districts and local councils.

Local government shall play an active role in capacity building and shall ensure
education and dissemination of information on the RDP.

7.      CONCLUSION

This preliminary submission contains the general values and principles which
underline the nature of the Provincial and Local Government system.

A more detailed spelling out of the elements of the system will be provided in the
blocks of discussion that are to follow.



ANC PRELIMINARY SUBMISSION : THEME COMMITTEE 4:
OUR BROAD VISION OF A BILL OF RIGHTS FOR SOUTH AFRICA

We in the ANC understand the concept of fundamental rights as embodied in Principle 11, to refer
to the human rights of our people, viz; civil/political/social/developmental/and environmental rights.
We thus believe that a Bill of Rights should entrench the human rights of our people.

Accordingly, our broad vision of the Bill of Rights is as follows:

The Bill of Rights will guarantee that South Africa is a multi-party democracy in which people
enjoy freedom of association, speech and assembly and the right to change their government.
Furthermore, the public shall have a right to know what is being done in their name - there shall be
a right to information and a firm guarantee regarding the free circulation of ideas and opinions.

The Bill of Rights shall be binding upon the State and organs of government at all levels and where
appropriate, on social institutions and persons.

The Bill of Rights shall secure the rights of all persons in all spheres of life, including housing,
education, employment and access to facilities and such protection shall be ensured without
discrimination on the ground of race or gender.

The Bill of Rights must guarantee language and cultural rights and religion, and respect the
diversity thereof.

It must acknowledge the importance of religion in our country.  It must respect the diversity of
faiths and give guarantees of freedom of religion.

Workers rights to set up independent trade unions, to engage in collective bargaining and their right
to strike must be protected in the Bill of Rights which should be supplemented by a Worker's
Charter.  This Charter should set out all those rights that workers throughout the world have
gained themselves.  The State will be a signatory to the International Labour Organisation (ILO)
conventions.  The Bill of Rights will also prohibit slave labour, the exploitation of children and
discrimination in the workplace.

There shall be equal rights for women and men in all spheres, and the creation of special agencies to
ensure that equal opportunity operates in practice.

The Bill of Rights should support the provision of homes, employment and utilities such as light
and water, so as to repair the damage done by Apartheid and the Migrant Labour System, and in
order to give real meaning to the right to a home and family life.

The property rights of the majority have been systematically ignored and violated by Apartheid.  A
new system of just and secure property rights must be created, one which is regarded as legitimate
by the whole population.



The taking of property shall only be permissible according to law and in the public interest, which
shall include the achievement of the objectives of the Constitution.

Any such taking shall be subject to just compensation which shall be determined by establishing an
equitable balance between the public interest and the interest of those affected and will not be
based solely on the market value of such property.

The Constitution will make it clear that seeking to achieve substantive equal rights and
opportunities for those discriminated against in the past should not be regarded as a violation of
the principles of equality, non-racialism and non-sexism, but rather as their fulfilment.  Unless
special interventions are made, the patterns of structured advantage and disadvantage created by
Apartheid and patriarchy replicate themselves from generation to generation.

The Bill of Rights shall establish the principles and procedures whereby land rights will be
restored to those deprived of them by Apartheid statutes.  A Land Claims Court Tribunal,
functioning in an equitable manner according to principles of justice laid out in legislation, will,
wherever it is feasible to do so, restore such rights.

The Bill of Rights will affirm the right of all persons to have access to basic educational, health
and welfare services.  It will establish principles and mechanisms to ensure that there is an
enforceable and expanding minimum floor of entitlements for all, in the areas of education, health
and welfare.  It will commit the courts to take into account the need to reduce malnutrition,
unemployment and homelessness when making any decisions.

The State shall become a party to the large number of human rights conventions and in particular
those dealing with racism, gender and discrimination and the rights of children, which Apartheid
has, until now, rejected.  In this way we will assert our rightful place in the international
community.



 ANC SUBMISSION

THEME COMMITTEE SIX - SUB-THEME THREE
COMMISSION ON GENDER EQUALITY

The ANC believes that the principle of racial and gender equality shall be embodied at
all levels in government policy.  To this end the state shall establish appropriate
institutions to ensure the effective protection and promotion of equality for women.
These institutions shall be accessible to all women in South Africa (Women's Charter)
The following are some of the institutional options to be considered:

1. Commission for Gender Equality, as provided for in the Interim Constitution:

What should be its role and functions (confined in IC to promoting gender equality and
advice on legislation affecting women)?  These could include:

* the injection of gender concerns into policy nuking and legislation
* information flow within government and between government and civil society
* implementation and enforcement of laws and policies
* monitoring government departments and the Budget.

It has been suggested that the Commission could result in the marginalisation of
wormen's issues especially in respect of tasks which could be carried out by the Human
Rights Commission?  However this need not occur if tasks related to the advancement of
gender equality were properly located.

The Gender Commission could :

*ensure the HRC developed and promoted the concept of gender equality,

* could engage, in public education on gender where this did not conflict with the role of
the HRC

* could monitor progress in the area of gender equality where this did not fall within the
ambit of the HRC.

*act as an interface between government and civil society.

The Commission could be complemented by other institutions.

2. A Women’s Ministry: This would be costly in tenns of staff and resources.  Would
it be able to influence other Ministries and ensure that gender/women's needs are
addressed ? Would it have enough clout to improve the status and conditions of
worsen? (Women's Ministries in Africa have generally been ineffective.)



3.  Women's desks in various Ministries: To whom should these be responsible? should
they be represented in the Cabinet?  Would they result in conflict in lines of authority?
What powers should they have?

4. A Cabinet Committee convened by the President and chaired by a gender sensitive
Minister: This would ensure, that at the level of the executive, with specific reference to
policy and budget allocation, responsibility would be taken and women's status attended
to.  Questions have been raised regarding accessibility and visibility to women.  How
would this committee co-ordinate with Ministries in the Cabinet.  These are all matters
which need more debate.

5. A focal point for women in an appropriate Ministry at national and provincial level
which could review policies and programmes in all Ministries and departments and
ensure that women's disparities are addressed.  Would there be a danger of gender
issues side-lined in competition with other priorities?



ANC PRELIMINARY SUBMISSION: THEME COMMITTEE 6 SUB-COMMITTEE 2-
FINANCIAL INSTITUTIONS AND PUBLIC ENTERPRISES

Finance and Fiscal Commission

Constitutional principle XXVII specifies that the new Constitution shall provide for a Financial
and Fiscal Commission, in which each province shall be represented, to "recommend equitable
fiscal and financial allocations to the provincial and local governments from revenue collected
nationally, after taking into account the national interest, economic disparities between the
provinces as well as the population and developmental needs, administrative responsibilities and
other legitimate interests of each of the provinces".

The ANC believes that a strong, independent and accountable FFC can make a major contribution
to the achievement of the fiscal stability on which growth and development depend as well as
promote equitable relations between the different tiers of government.  International experience
has shown that macro-economic stability depends on maintaining control at national level over
borrowing at provincial and local governments, and the ANC is therefore of the view that a clause
similar to section 188 of the interim Constitution - prohibiting central government from
guaranteeing loans by provincial and local government unless the FFC recommends that such
loans comply with national norms as laid out in a national Act of Parliament - should be included
in the new Constitution.

Many of the provisions in Sections 198 to 206 of the interim Constitution can with small
modifications be carried into the new Constitution.  However, greater clarity will be needed on
some issues, including-.

* The lines of accountability of the FFC.  The interim Constitution provides for the FFC to
advise parliament as a statutory body, but it is not wholly clear how it should relate to
parliament and the executive.  The ANC believes that greater clarity will be needed to
spell out the FFC's role in providing advice to the executive in preparing the budget and to
parliament to assist in empowering it to deal with the budget presented by the executive.
At this early stage, we are open to proposals for how this can best be achieved.

* The interim Constitution lays down in some detail the number of members of the FFC
and the processes of appointing them.  Flexibility should be allowed in terms of numbers,
to take account of experience of the present FFC and international practice.  The new
Constitution should provide only that a fixed proportion ,;should be nominated by the
provinces.  The role of provincial nominees, once nominated, is unclear in the interim
Constitution - are they required to represent specific provincial interests (and if so to
whom are they accountable) or should they, once appointed, act, like other
commissioners, independently in the national interest ? The ANC inclines to the view that
all commissioners should act in the national interest.

Public Enterprises



There are no specific provisions in the interim Constitution relating to public enterprises, although
these are governed by legislation.  At this stage, the ANC sees no reason for specific provisions
on public enterprises to be included in the Constitution.



ANC SUBMISSION ON MATTERS PERTAINING TO INTELLIGENCE IN
RESPECT OF THE CONSTITUTIONAL MAKING PROCESS.

(FOR THEME 6 SUBTHEME 4)

1. INTRODUCTION:

This is an initial submission outlining the constitutional principles relating to intelligence that
need to be addressed . The constitution should be limited to matters of principle and the operational
and structural details of the matters should be dealt with in legislation.  The ANC will be making
further more focused submissions in regard to intelligence later in the constitution making process.

It is proposed that the new constitution envisaged for the country should contain provisions
regulating the sphere of intelligence work inclusive of the role, culture, methodology and structures
of intelligence work.

The purpose of this document is to provide an input into such issues which could serve as a basis
for further formulation by the Theme Committee.

2. ISSUES TO BE COVERED:

The constitution must make provision for the following issues:

2.1 A NEW NATIONAL SECURITY DOCTRINE

South Africa shall adopt a national security doctrine which shall encompass the basic principles and
core values associated with and essential to quality of life, freedom, justice, prosperity and
development.  At the core of this doctrine lies the collective effort of the people of this country to
achieve sustainable levels of human security for all so that people could live in the sanctuary of
peace, free from fear and free from want.

National security is understood as an integrated concept that binds together the political, military,
societal, economic and environmental spheres and whose objectives shall be to achieve sustainable
levels of peace, stability, development and progress for all citizens of South Africa.

Further, the national security doctrine: shall underpin South Africa's commitment to resolving
internal and external conflict primarily through non-violent means; shall underline that national,
social and individual security shall be sought primarily through efforts to meet the social, political,
economic and cultural needs of the citizenry; and shall commit South Africa to the pursuance of
peaceful and co-operative relations with neighbouring states in order to promote regional security,
stability and development.

2.2 THE PURPOSE, MISSION AND FUNCTIONS OF NATIONAL INTELLIGENCE:



The primary mission of national intelligence is to gather, collate, evaluate information and
disseminate intelligence that pertains to the security of the state and its citizenry.  In this respect
intelligence should enhance national security, protect and promote the interests of the state and the
well-being of its citizens.

The national intelligence functions shall include those of counter-intelligence, foreign intelligence,
domestic intelligence, inclusive of crime intelligence and military intelligence.

National intelligence is a function and responsibility of central government and shall not be
delegated to provincial governments.

2.3 STRUCTURES OF NATIONAL INTELLIGENCE:

The national intelligence structures of South Africa shall consist of the following:

a civilian intelligence organisation that shall be responsible for the conduct of domestic
intelligence and the co-ordination and fulfilment of the national counterintelligence
responsibilities.  The mission of the domestic intelligence service shall be to conduct
security intelligence within the borders of South Africa in order to protect the constitution.
Its overall aim shall be to ensure the security and stability of the State and the safety and
well-being of its citizens.

a civilian intelligence organisation that shall be responsible for the conduct of foreign
intelligence.  The mission of the foreign intelligence service shall be to conduct intelligence
in relation to external threats, opportunities and other issues that may affect the Republic of
South Africa, with the aim of promoting the national security and the interests of the
country and its citizens.

the appropriate structure within the South African Police Service that is responsible for the
co-ordination and conduct of crime intelligence;

the department within the South African National Defence Force which is responsible for
the conduct of military intelligence.

2.4 CO-ORDINATION OF NATIONAL INTELLIGENCE STRUCTURES.

The national security system of South Africa shall make provision for the establishment of a well-
functioning co-ordinating mechanism essential to co-ordinate the flow of information, priorities,
activities, policies, resources, interpretation and other matters pertaining to the functioning of
national intelligence.

The scope, degree and functions of the intelligence co-ordinating mechanism shall be determined by
the provisions of the National Strategic Intelligence Act, 1995.



The intelligence co-ordinating mechanism shall be chaired by a person known as the Co-ordinator
of Intelligence who shall be appointed by and accountable to the President in respect of all
functions of the co-ordinating mechanism as provided for in the National

Strategic Intelligence Act, 1995.

2.5 PRINCIPLES GUIDING INTELLIGENCE WORK

The functions of intelligence in order to enhance national security in South Africa shall be
government by the following..

The national intelligence structures are national structures and shall therefore be politically
non-partisan.  No intelligence service/structure or organisation shall be allowed to carry out
any operations or activities that are intended to undermine, promote or influence any legal
South African political party or organisation at the expense of another by means of any acts
or by means of disinformation.

The mission, function and activities of the intelligence structures shall be regulated by the
provisions of the National Strategic Intelligence Act, Intelligence Services Act and the
Committee of Members of Parliament on and Inspectors-General of Intelligence Act.
Intelligence work shall derive its authority from the legal framework provided for by these
Acts and shall be subordinate to the measures of accountability and parliamentary control so
provided.  The establishment of such measures should be entrenched in the constitution.

The Intelligence structures shall at all times in the pursuance of their work attempt to reflect
a reasonable balance between secrecy and transparency.  Intelligence shall be reconciled
with fundamental civil liberties, ethical norms and the democratic values of South African
societies as enunciated in the Constitution.  The functioning of the intelligence services in
this regard shall be regulated through the courts.

The intelligence structures shall introduce a system of declassification in order to enhance
the principle of public accountability and openness.

The intelligence structures and its members shall be governed by a code of conduct that
regulates their performance.  Such a code of conduct shall be based on universally accepted
democratic principles and inclusive of accepted intelligence principles, norms and practices.

The intelligence structures shall operate on the basis of constitutional sovereignty.  Their
work shall be in defence of the constitution and not defence of the government of the day.
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ANC SUBMISSION TO THEME COMMITTEE ONE ON
THE CHARACTER OF THE STATE AND DEMOCRACY

CHARACTER OF STATE

1) South Africa shall be a united and undivided nation.

2) The Constitution shall commit the country to a non-racial and non-sexist
order based on the inherent dignity of all persons.

3) There shall be a Bill of Rights guaranteeing all accepted human rights
including socioeconomic rights that shall be, where appropriate, applicable
against all sources of power.

DEMOCRACY

4) There shall be elected government at Regional and Local levels whose
powers shall be set out in the Constitution, but whose powers shall be
subject to the need for national uniformity, national reconstruction and
development and the values in the Bill of Rights.

5) Parliament shall, subject to the Constitution, be the supreme lawmaker, and
the expression of the will of the people.  The executive will be accountable
to Parliament.

6) Government shall be formed by the majority party that may enter into
coalitions with other parties represented in parliament.

THE CHARACTER OF THE STATE AND
DEMOCRACY

CHARACTER OF STATE

1) South Africa shall be a united and undivided nation.



2) The Constitution shall commit the country to a non-racial and non-
sexist order based on the inherent dignity of all persons.

3) There shall be a Bill of Rights guaranteeing all accepted human
rights including socioeconomic rights that shall be applicable against
all sources of power.

4)     South Africa shall be a multi-party democratic state.

DEMOCRACY

5) There shall be regular elections on a common voters' roll based on
adult universal suffrage.

6) There shall be elected government at Regional and Local levels
whose powers shall be set out in the Constitution, but whose powers
shall be subject to the need for national uniformity, national
reconstruction and development and the values in the Bill of Rights.

7) Government shall be formed by the majority party.

8) Parliament shall be the supreme law-maker, and the expression of the
will of the people.  The executive will be accountable to Parliament.



PRELIMINARY SUBMISSION FROM THE AFRICAN NATIONAL CONGRESS

REGARDING THE PUBLIC SERVICE

1. Preamble

1.1 It would be important to avoid some of the characteristics of the Interim Constitution which
was too detailed and purported to deal with issues which should be left to Parliament to
legislate on.  It is unwise to insert provisions in the Constitution which can and should be
dealt with by statute.  Rather, it is important to ensure that there are no unnecessary
Constitutional limitations on the expression of the will of Parliament.

1.2 The Constitution should avoid providing for an excessive set of structures which duplicate
functions, often boosting the costs of government without any clear benefit to our people.

2. Principles and points of departure

2.1 The Constitution needs to guarantee and foster the unitary nature of the South African
state.

2.2 The public service shall be non-sexist, non-racial and shall serve all the members of the
public in an unbiased and impartial manner, functioning on a basis of fairness.

2.3 There shall be an efficient, non-partisan, career-orientated public service broadly
representative of the South African community.

2.4 The law should establish ways through which the views and concerns of the public, with
regard to the public service, can be pursued and acted upon.
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Supremacy of the Constitution
Submission to Theme Committee 1
Block 3

Guiding principles

1 The ANC submits that the following guiding principles are relevant for the question of the
supremacy of the constitution and should be reflected in the context in which the supremacy of the
constitution is formulated.,

1.1 The character of the state shall be a multi-party democratic state based upon democratic majority
rule.

1.2 There shall be a bill of rights guaranteeing all accepted human rights including socioeconomic right
and which shall, where appropriate, be applicable against all sources of power.

1.3 Parliament shall, subject to the Constitution, be the supreme law maker, and the expression of the
will of the people.  The executive will be accountable to it.

1.4 Parliament shall not be limited in its capacity to legislate so as to address the legacy of the past
including such issues as land restoration, re-distribution, and affirmative action.

1.5 Separation of Powers between the organs of state shall be provided for in a manner consistent with
the accountability of the executive to Parliament.

1.6 All provisions of the final constitution shall be capable of amendment subject only to the
constitutional prescribed majorities and procedures.

The democratic constitutional state

2. The South African state should have the character of being a democratic constitutional state
expressing the balance between democratism and constitutionalism.

3. The concept of the democratic constitutional state(l)  should be a normative guide and not a mere
political programme, and should in an harmonious way encompass the following:



3.1 The principle of democracy: The right of the people of South Africa to exercise state power
through the vote as well as state organs and institutions.

3.2 The principle of constitutionalism: The national lawgiver (Parliament) should be bound by the
Constitution except and in so far as the Constitution may be amended in the prescribed way, whilst
the executive and judiciary should be bound by written and unwritten law.(2)

4. It follows from 3 that the principle of constitutionalism should be formulated in the context of, and
will be influenced by:

4.1 The doctrine of the separation of powers, and

4.2 a fair balance between rigidity and elasticity regarding amendment of different parts of the
constitution.

The harmonisation of democratism and constitutionalism

5. The central problem which the Constitution should solve is the apparent antinomous relation
between freedom and equality.  Whilst the idea of freedom eventually leads to constitutionalism in
the sense of (3) "limited government", the idea of equality is the point of departure of democratism.

6. Extreme constitutionalism may give rise to the fear that the exercise of legitimate democratic
powers of the people may be subjected to unacceptable and inappropriate limits.(4)

7. In the same way democracy unconstrained by rules guaranteeing equality of citizenship and a fair
contest between parties may lead to the arbitrary exercise of state power and anarchic conditions.

8. The solution for a moderated constitutionalism and democratism should be sought along the
following lines:

8.1  Democracy should be seen as the supremacy of the people through the supremacy of law/the
constitution: the idea of democratic constitutionalism.  There should be no democracy without
constitutionalism, and no constitutionalism without democracy.

8.2 Constitutionalism should be legitimate, and it is legitimate when it is seen against the background of
democratic law-making and the democratic law-making and the democratic system of responsible
and accountable government.

8.3 The distinction between judicial and political questions which is required for an unacceptable
statement of the supremacy of the constitution should be made within the context of the basically
undivided unity of law-making and politics in a system of democratic governance.

8.4 The supremacy of the Constitution could accordingly and against this back-ground be seen as
meaning that democratic decisions should, with regard to material content and procedure, only be



legally possible within the limits set by the Constitution, and thus in accordance with the
Constitution.

8.5 The supremacy of the constitution should not be a system against the state, but it should be a
system for the democratic state, to guard against the state degenerating into anarchy, arbitrariness
and illegality, without a framework of rules.         Such a state would undermine democracy and
democratic practices.

The role of the judiciary

9. It follows from the above that the underlying assumption in Constitutional Principle XXIII should
be accounted for in the final constitution, i.e. that the judiciary should not assume a legislative role
in the sense of having to decide on the desirability or necessity of legislative.

1 0. The judicial determination of the constitutionality of legislation should be restricted to establish the
formal and material legal compatibility of national or provincial legislation with the Constitution, or
the compatibility of provincial legislation with other national legislation, and not the political
desirability of the same.

Notes:

(1) To be included at least in the Preamble of the Constitution

    (2)It follows that all organs of state at all levels of government are to be bound by the constitution,
including Parliament, but only Parliament may amend the Constitution in the prescribed way.

            (3)As in the constitutional history of the USA.

               (4) Sometimes more strongly expressed in the terms that extreme constitutionalism, or "limited
government", may be an elitist orientation discourse technique to transcribe an anti-democratic
attempt.  Giving too much weight to, or over-stating, the supremacy of the constitution may be
used to make highly relevant democratic/political questions appear as legal/constitutional questions
and thus as unpolitical questions.  These political questions are thus restylised and relegated to the
legal-scientific sphere, where non-elected experts decide.
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CD Steyn
216th Street
1461 Boksburg-North

I oppose the death sentence, but I must tell you about a worse death sentence, i.e. illicit
diamond dealing, where traps are set to catch innocent people;  this is against all rights,
human rights, constitutional rights.

Take a person of any race, who may be illiterate and suffering hardship.  A police trap is
set to sell him diamonds, his car, if he has one, is confiscated, the state gets its
diamonds back and a heavy fine is set.

In the USA people are only trapped for dealing in drugs.

Recent examples of IDD:

*  Mr. Els of Kimberley became a millionaire and gets fined R10 000.
*  A poor Port Shepstone dealer, who supports his family of three kids, gets fined R50
000 or 3 years' jail.

Rapport reported last week that De Beers spent R300 million on promoting diamond
sales overseas.  What about all those people sitting in jail, who were put there by the
previous regime;  their houses broken up by laws offending all human rights?  It is a
death sentence.

I could send you a list of 200 people who oppose these laws.  The man fined was a Mr.
Roux was sentenced on 6/1/95 and brought to court in leg irons and handcuffs.  This is
Ungodly.  These laws must be scrapped, except where syndicates abuse them.  This
law breeds hatred among people and against the police.  Scrap them and empty the
jails.



SUBMISSION TO THEME COMMITTEE ONE
BLOCK TWO

SOVEREIGNTY OF THE STATE AND EQUALITY

Introduction

The ANC takes seriously the strong desire for unity, justice and peace for which we
have fought relentlessly over decades.  We therefore emphasise the need for
transforming all the major areas of political life so that the people can truly govern.

We believe strongly that the constitution must assert unequivocally the creation of a
non-racial, non-sexist democracy which systematically eradicates the devastation of
apartheid and reduces the social inequalities that exist.  For it is only through active
participation at all levels of government that our people can begin to share a common
national vision.  Such a national vision should be underpinned by the principles of
respect of human dignity and universally accepted rights of all people, inside and
outside our boarders.

We further believe that a situation must be created for the government to be as close
to the people as possible, while ensuring considerations of national unity and
reconciliation, national reconstruction and development and national uniformity.  We
believe that when we address the matter of devolving powers to local levels of
government, we must guard against balkanisation and fragmentation of the country.

A Single, United and Undivided Sovereign State

2.1 The Constitution of South Africa shall provide for the establishment of a
single, united and undivided sovereign state whose national territory shall
compromise the areas defined in Schedule I of the Interim Constitution.

2.2 There shall be elected government at local, provincial and national levels
whose powers and functions shall be spelt out in the constitution.  Such powers
and functions shall be subject to national uniformity, national reconstruction
and development and the values enshrined in the Chapter on Fundamental
Rights.  The principles of non-racialism, non-sexism and democratic
accountability shall apply at all levels of government.



2.3 The National Legislature

2.3.1 The National Legislature shall consist of a National Assembly and
Senate.

2.3.2 The National Legislature will have primary responsibility for the
preparation and adoption of the country's main laws.  The Constitution
shall empower National Parliament to ensure that the laws passed in
the Provincial Legislatures are not inconsistent with the provisions of
the Constitution and the Bill of Rights.

2.3.3  The Senate will represent the provinces and will have a special
responsibility for promoting provincial development and ensuring
respect for the Bill of Right.  It will have the power to review, 
refer and delay legislation except legislation dealing with the 
National Budget.

2.3.4 The legislative process shall include the system of parliamentary
committees that will be formed and structured to enable the active
participation of elected representatives during law making and to
ensure accountability of the Executive to an informed Parliament as
well as a role for minority parties and the public.

2.3.5 Amendments to the constitution shall be effected by a two thirds
majority of both houses sitting together.

2.3.6 Both the President and the Executive shall be accountable to
parliament.

2.4 Provincial Government

2.4.1 The Constitution shall provide for the establishment of Provincial
Legislatures and Executives in respect of the provinces as provided for
or amended under the Interim Constitution.



2.4.2 The primary aim of provincial government is to bring government closer
to the people and to facilitate national reconstruction and development
as well as to ensure the delivery of services to the people.

2.4.3 The Provincial Legislatures will have such powers and functions as
determined in the Constitution.

2.4.4 It must be stressed here that political mobilisation on the basis of race,
ethnicity or language should be discouraged and that state power at any
level should not be used for the purposes of ethnic domination and
intolerance.

2.4.5 The Constitution shall ensure that a mechanism is set up to address the
disparities in the development of the provinces through fair distribution
and reallocation of the countries resources.

2.5 Local Government

2.5.1 The Constitution shall provide for the establishment of Local
Government through which the people will participate in the planning of
policy and decision making.

2.5.2 Comprehensive provision for local government, including its powers,
functions and structures shall provide that the implementation and
supervision of legislation and financing of local governance be delegated
to provinces.

2.5.3 Traditional leadership has an important role in unifying our people and
performing ceremonial and other functions allocated to them by law.
The powers of chiefs shall be exercised subject to the provisions of the
constitution and other laws.

2.5.4 Provisions will be made for an appropriate structure consisting of
traditional leaders to be created by law, to advise parliament on matters
relevant to custom and matters relating to the powers and functions of
chiefs.

3      Equality



The ANC strongly supports the principle of equal rights for women and men in all
spheres and the creation of special agencies to ensure that equal opportunity
operates in practice.

The right to equality and protection by law of all persons shall be guaranteed in the
constitution in the chapter on fundamental human rights.  The Bill of Human Rights
will be binding upon all legislative and executive organs of state at all levels of
government.

The Bill of Rights shall be made applicable both vertically and horizontally while
ensuring that a balance is maintained between equality and freedom.  The concept of
freedom shall be understood to be based on the protection of the dignity of the person
rather than protection of economic privilege.  At the same time, a balance must be
maintained between the democratic government and the protection of individual
liberty.

No person, man or woman, shall be unfairly discriminated against directly or
indirectly, on any grounds, such as race, gender, sex, ethnic or social origin, colour,
sexual orientation, age, disability, religion, conscience, belief, culture or language.
This shall not preclude measures designed to achieve the adequate protection and
advancement of persons or groups or categories of persons disadvantaged by unfair
discrimination, in order to enable their full and equal enjoyment of all rights and
freedom.  The constitution will make it clear that seeking to achieve substantive equal
rights and opportunities for those discriminated against in the past should not be
regarded as a violation of the principles of equality.

The Constitution shall ensure that mechanisms are created for enforcing and
promoting these rights and ensuring that all obstacles to substantive equality are
removed.



Submission to Sub-Theme Committee 6.1

PUBLIC ADMINISTRATION

1. There shall be an independent Public Service Commission (PSC) established under a PSC
Act.

1.1 The PSC shall cater for all government employees at all levels of government.
1.2 The PSC shall perform a watchdog/ombud role such that legislated nations standards

shall be monitored, investigated and reported upon.

2. There shall be no Provincial Service Commissions.

2.1 The PSC shall be structured through the PSC Act in such a way as to ensure
provincial representation in national processes while simultaneously ensuring that
there is a full and direct accountability at the provincial level for the implementation
that takes place at that level.

2.2 The following proposed structure will be considered in this light:
that the PSC shall consist of 10 Commissioners: a chairperson appointed by the
President in consultation with the Executive from nominations by a (joint)
Committee of Parliament;
a person appointed by each of the Provincial Executives from nominations of a
Committee of each Legislature;
each Commissioner shall establish an Office which, together with the relevant
Commissioner, shall be accountable to the legislature (at national or provincial level)

3. The Constitution shall allow for national and provincial executive appointments into the
public service to be made.

4.    There shall be no special job guarantees for any public servants.

5. There shall be uniform minimum conditions of service for all government employees at all
levels.  The rights and conditions of service of all public sector workers shall be regulated
by national labour law.

6. National legislation should ensure merit, equity and representivity in appointment and
promotions and create ability for change, development and administrative reform.

7. The Constitution should provide for the following characteristics of the public service:
7.1 be professional and career-development orientated;
7.2 be broadly representative of the South African society;
7.3 be efficient, effective and responsive in terms of the delivery of service to the public;
7.4 be transparent and accountable to the public and legislature;



7.5 be loyal to the government of the day;
7.6 ensure equitable delivery of service at all levels of government.



PRELIMINARY SUBMISSION OF THE AFRICAN NATIONAL CONGRESS- BLOCK 2 -

A. FREEDOM OF RELIGION, BELIEF, and OPINION.

l.These rights are part of a cluster of core rights dealing with freedom of expression, association,
language, culture and information.  At the epicentre of the rights dealt with under section 14(1) of
the Interim Constitution is the right to religion.  We believe that the right to freedom of opinion and
academic freedom are best dealt with under freedom of expression.

The ANC believes that there shall be freedom of worship and tolerance of all religions.  Places
associated with religious observance shall be respected and none shall be barred from entering them
on grounds of race.  Inherent in these rights is the recognition and acceptance of diverse beliefs.
We propose the following formulation:

" Everyone shall have the right to freedom of conscience, religion, thought, or belief"

We have no objections to the provisions as set out in sections 14(2) and 14(3) of the Interim
Constitution.

2. Application of the Right:

2.1 There shall be a positive duty to ensure that the rights are protected where violation occurs.
2.2 The freedom of religion, belief, and thought invariably impact on customary and religious rites
and the laws as they apply to such customs and traditions. 2.3 The rights shall bind all individuals,
institutions, and structures.

2.4 Natural persons shall be the bearers of the right.

2.5 The "holding" of a belief or thought (religious or otherwise) cannot be limited.  The
manisfestation of the belief or thought can under reasonable circumstances be limited in an open
and democratic society.  Such limitations may be permissible in order to give effect to other rights
in the constitution particularly the right of equality.

B. FREEDOM OF ASSOCIATION:
The right of freedom of association includes the right to join religious, social, cultural, political
bodies and to join trade unions, and to form and participate in non-governmental organisations.
This core of rights protects free and fair political activity and impacts directly on labour law.
Article 20 of the Universal Declaration of Human Rights, Article 22 of the International Covenant
on Civil and Political Rights specifically deal with this right.

Given South Africa's history, there is concern that the right to freedom of association can be used
as a shield that protects privatised apartheid or gender discrimination.  In our view a strong
"Equality" clause and a provision similar to section 33(4) in the Interim Constitution which
specifically deals with the validity of laws designed to prohibit discrimination by private clubs,



associations, or individuals is adequate to counter such threats.The right may be formulated as
follows:

Every person shall have the right to freedom of associations

2. Application of the Right.

2.1 The state shall have a duty to protect the right against violation.
2.2 The right includes the rights of association with religious, customary or cultural institutions.
2.3        It shall bind private institutions, individuals and social structures.
2.4 Natural persons or natural persons as a group or collective e.g. a church organisation or
labour union. 2.5 The usual criteria in an open and democratic society.  However, where the
association is of a political nature the limitation shall occur under stricter conditions.  In addition, a
provision similar to section 33(4) in the Interim Constitution should be a specific constitutionally
permitted provision.

C. THE RIGHT TO ASSEMBLE, DEMONSTRATE AND PETITION.
1. These rights too are inter-related with freedoms of expression, free and fair political activity
and other similar rights.  All men and women shall have the right to assemble peacefully and
without arms, and to submit petitions for the redress of grievances and injustices.
The exercise of the right occurs with due and proper consideration for the peace, safety and
security of other people.  Hence the qualifications of "peaceful" and "unarmed" assembly or
demonstration.  This right also finds expression in Article 20.1 of the U.N. Declaration of Human
Rights.
The presentation and receiving of petitions has been frequently used in organised political activity in
the past and continues to be an effective mechanism to articulate grievance or express support or
opposition.

2. Application of the Right.

2.1 The state shall protect the right.
2.2 The right applies at all levels of civil society.
2.3 All persons, institutions and structures are bound by the right.
2.4 Natural persons shall be bearers of the right.
2.5 See 2.5 above.
2.6 Suspension under state of emergency under judicially controlled circumstances can occur.
The formulation of this right as it appears in the Interim Constitution is accepted.
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AFRICAN NATIONAL CONGRESS
THEME COMMITTEE FOUR

Life

1      Content

1.1 Introduction

The ANC regards the right to life as the single most important pillar upon which all
other rights are dependent.  Without life, no rights can be enjoyed by human beings
- the bearers of the rights contained in a Bill of Rights.  Therefore the right to life is
the first cornerstone of any Bill of Rights.  Hence the importance attached by the
United Nations to Articles 3 and 6 of the UDHR and ICCPR, respectively.

1.2 Capital Punishment

Capital punishment undermines the enjoyment of life by human beings as it gives
the State an immoral and indefensible licence to commit a premeditated and cold-
blooded murder in the name of the entire nation under the pretext of protecting
society.  Far from protecting society, capital punishment brutalises it.  Society needs
to be built on different values from those it condemns.  If society condemns the act
of murder by an individual or group of individuals, there is no way it can condone
the murder committed by the State no matter how appealing the reasons cited for
such an act might appear.

Capital Punishment has never been shown to have any special power to meet any
genuine social need.  Nor has it been proved as a deterrent.  A survey conducted for
the United Nations in 1988 on the relationship between the death penalty and
homicide rates concluded that "this research has failed to provide scientific proof
that executions have a greater deterrent effect than life imprisonment.  Such
proof is unlikely to be forthcoming, The evidence as a whole still gives no
positive support to the deterrent hypothesis".



The ANC holds the view that the only conclusive evidence available throughout the world is
that the death penalty is applied disproportionately to the disadvantaged and the death
sentence imposed on people at the lower end of the social scale who would not have faced
the death penalty if they came from a more favoured sector of society.

Our country, South Africa, is a classical example of this disproportionate and discriminatory
use of the death penalty.  Many blacks lost their lives as a result of sentences passed by a
predominately white judiciary.  This is evidenced by the research carried out by Professor
Barend van Niekerk of the University of Natal.  His research has shown that black
defendants stand a greater chance than white defendants of receiving the death penalty,
especially when the victim is white.  For example, between June 1982 and June 1983, of 81
blacks convicted of murdering whites, 38 were hanged; of 52 whites convicted of murdering
whites, only one was hanged, None of the 21 whites convicted of murdering blacks were
hanged, but 55 of the 2 208 blacks convicted of murdering blacks were hanged.

The ANC believes that there is no such thing as judicial truth and that the judicial system is
free of errors.  Capital punishment is irreversible by nature and offers no opportunity to
rectify errors in judgement nor does it offer the victim a chance to rehabilitate.

In virtually every legal system, severest sanctions are provided for the deliberate and
premeditated killing of another human being; but no killing is more premeditated or cold
blooded than an execution, and just as it is not possible to create a death penalty system free
of caprice, discrimination or error, so it is not possible to find a way to execute a person
which is not cruel and degrading no matter what method of execution is used.

Apart from violating the right to life (section 9), the cruelty of the punishment would
certainly be in violation of section 11 (2) of the interim constitution and the Convention
against Torture and Other Cruel, Inhuman or Degrading Treatment or punishment (1984),
irrespective of the waiting period between the passing of the sentence and the actual
execution.

          1.3 Abortion

On the question of abortion, we believe that this is best dealt with through legislation.
Already, there exists an Adhoc Committee on Abortion and Sterilisation. Public debate is
currently engineered through this committee on the issue of abortion.  We would however,
like to stress that the Right to Life shall not preclude legislature from providing for and
regulating the right to an abortion by legislation, which legislation shall be a product of
vigorous public debate.

1.4 Euthanasia



Also with regard to the question of Euthanasia, the public debate currently going on in the
country should take its course as there are moral, cultural, legal, ethical and medical issues
involved.

1.5 Other issues

It is the ANC's long held view that the right to life does not only refer to the right to the
physical existence, but also the improvement of the quality of life itself.  Hence our insistence
on the constitutionally guaranteed minimum floor of socioeconomic rights so as to give
meaning to life itself.  This issue will be further developed in our submission on
socioeconomic rights.

We also note the Indian Supreme Court decision in the case of the State of Himachal Pradesh
vs Umed Ram Sharma in which it interpreted the right to life in such a way as to recognise
certain social and economic rights.

1.6 Proposed Formulation

Because the ANC believes that the right to life is inherent in every human being and
that it is not a favour granted by the government or politicians to citizens for good
behaviour and withdrawn at will for bad behaviour, we propose the following..

1) Everyone has the right to life

2) No-one shall be arbitrarily deprived of hislher life

3) Capital punishment is abolished and no further executions
shall take place

4) This should not preclude the legislature, if it so chooses,
from providing and regulating the right to abortion

2. Application of the Right

2.1 The State shall protect the right and not be allowed to violate it

2.2 The right applies to all levels of civil society

2.3 All persons, institutions and structures are bound by the right

2.4 Natural persons shall be the bearers of the right



2.5 This right should not be subject to limitations save those acknowledged in
international law relating to war, rebellion, and the proportionate and
necessary force in self-defence and defence of life.

2.6 The right to life is the supreme right from which no derogation is permitted
even in time of public emergency.
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LOCAL GOVERNMENT1

1.    A framework for local government

In general the Interim Constitution resolves the balance between national, provincial and local
government to the disadvantage of local government.  It should be noted that Constitutional
Principle XXIV requires that a framework should be set out in the final constitution for local
government and that the comprehensive treatment of local government should be the subject of
parliamentary or provincial legislation, or both.  The ANC takes the position that local government
is a matter of both national and provincial interest in view of the history of using local government as
a tool of apartheid policy, and because it is the main point of delivery of the National Reconstruction
and Development Program.

Framework legislation on local government should be enacted at national level, and not asymmetri-
cally through separate legislation in different provinces.  Provinces should be responsible for the
implementation of local government, and the provincial management of local government.  It should
have power to make laws not inconsistent with the national framework so as to take into account
provincial diversity or to adapt to regional circumstances.  The framework should also protect local
government by specifying its powers of self-administration.2

2.    The status of local government

The ANC has chosen for strong and efficient local government, operating under effective conditions
of intergovernmental relations based on the notion of cooperative governance.

A strong hierarchical status concept of local government, the concept of levels ranging from higher
to lower, should not be the model applied in South Africa.  The allocation of local government as a
functional area in the present Schedule 6 creates the wrong impression that local government "falls
under" provincial government.  Local government is not a functional area in that sense, because it is
not simply another functional area mentioned in Schedule 6. Local government can not, for example,
as a matter of categorical status, be merely equated with a function like health or housing, because
these are functions of government which local government also addresses.3

                                               
1 .  In this submission intended to include urban as well as rural local government.
2 .  Because of nation-wide underdevelopment of local government in some areas and their role in the national
economy of  South Africa and the RDP, the link between local government and the national level could be fleshed out
by giving local government representation in the Senate in the form of a delegation of Senators.
3 .  As regards the status of local government in intergovernmental relations, consideration should be given to the
establishment of national and provincial intergovernmental or cooperative councils for organised local government to
foster sound cooperation and coordination.  In this regard local government could possibly be represented through a



3.       Self-administration and democracy

It is suggested that the term self-administration 4 be used in respect of local government.5 Self-
administration duties could be divided into those where the local authority can decide whether and
how to perform the duty, and those where the local authority can only decide how to carry out the
duty.

The ANC favours a right to local government, in the sense of being constitutionally authorised to
regulate and manage a substantial share of public affairs under their own responsibility within the
framework of an appropriate intergovernmental system.

The ANC insists that local government should be democratically constituted, and function in
accordance with democratic principles.6 Traditional leaders may and should participate in local
government, subject to the principle of democratic and accountable local government.  The provinces
could determine the precise form that such participation should take.7

The ANC strongly favours that local government should endeavour, as far as practicable, to render
services in a developmental and environmentally friendly manner.  Local government should be
structured to allow for the evolutionary role of local government to plan and develop its area.  It
should be a site of development, and not merely the site of delivery.  Local government planning,
development and demarcation should be consistent with the constitution.

4.      Powers and duties

The final constitution should not exhaustively lists the powers and duties of local government
councils.  The most basic functions should be described in the constitution and the rest of the detail
should be left to the comprehensive parliamentary legislation referred to above.

                                                                                                                                                           
national coordinating structure on the Financial and Fiscal Commission or its equivalent in the new constitution.  The
Financial and Fiscal Commission shall advise on an equitable amount that is to be allocated through national and
provincial transfers to local government to enable them to carry out their functions.
4 .  Which, while allowing local authorities to act on their own responsibility, leaves open the possibility of interaction
with provincial  and national government in matters which are, respectively, of provincial or national concern.
5 .  Rather than autonomy, which could mean that interference with exercise of local authorities’ duties by superior
authorities may be resisted: an absolutely free sphere of discretion for local authorities may then exist.
6 .  In this connection the ANC confirms the participatory democracy and mechanisms to give effect thereto are vital to
democracy in South Africa, and that civil society and its various organisations have a crucial role in democratizing
and transforming South Africa.  The final constitution, supplemented where necessary by national legislation, should
provide for the principles and appropriate/ effective mechanisms of participatory democracy, as well as for organs of
civil society.
7 .  Principle VII states that the principle of democratic local government should not derogate from Principle XII,
which provides that the institution, status and role of traditional leaders shall be recognised.  It is submitted that the
role of traditional leaders is not threatened by democratic local government if they retain an advisory and cultural
function in local government within their traditional areas.



Local government authorities should have the following basic rights and duties:

• Choice of organisation and personnel of the local government within the framework of national
legislation.

• Financial authority: the right to have its own revenue, determine expenditure and administer
financial affairs.

• Planning powers: This could include the right to specify types of buildings and the permissible
land use in a municipal area.

• Provision of facilities: This includes the establishment and operation of public institutions for the
benefit of the population.

• Mandatory functions: Local authorities should also carry out functions mandated by provincial or
national government, provided the necessary financial capacity is or is being made available.

• By-laws: Municipalities should have the right to issue by-laws.

• Administrative decisions: This is the right to make administrative decisions arising out of the
enforcement or implementation of national, provincial and local government laws and by-laws.

These need to be set out in the final constitution.

PROPOSALS

1. General principles

1.1 Comprehensive provision for local Government, including its powers functions and structures
shall be provided for in national legislation.  The constitution should protect the necessary
and essential features of local government, including the right to local government.

1.2 Local government is a specific level of government, and not merely a function of provincial
government.

1.3 Democratically elected local government structures shall be:

1.3.1 established in all areas within the boundaries of South Africa,

1.3.2 transparent and based on participatory democracy, and

1.3.3 demarcated on the principle of "one city/town, one tax basis,



1.4 Provincial governments will supervise, institute and manage local government in their 
provinces.  They will also have the concurrent power to legislate on local government 
matters.

2. Structures

2.1 Local government shall make provision for the categories of metro, district, rural and urban
structures, based on the objective conditions prevailing at the time.

2.2 Recognised traditional leaders/authorities, where they exist, shall form part of local govern-
ment structures within their area and level of authority in an ex officio advisory capacity.

2.3 Local government shall where feasible promote the establishment of forums whereby com-
munity organisations can participate in local governance without compromising the powers
and functions of elected local government.

3. Powers and functions

3.1 Local government shall be assigned powers and functions, including the power of self-admin-
istration, to provide services for the well-being of persons in its area of jurisdiction.

3.2 Local government shall have the power and function to make by-laws not inconsistent with
the Constitution, an Act of Parliament or Provincial law.

3.3 Local government may have duties imposed on it by national or provincial laws.

4. Finance and administration

4.1 Local government shall ensure that its administration is based on sound principles of public
administration, good governance and public accountability.

4.2 The competency of local government to raise levies, rates and fees and to establish tariffs as
may be required to exercise its functions, including progressive tariffs and rates which shall
apply uniformly to its area of jurisdiction, shall be regulated by national legislation.

5. Services

5.1 Local government shall be responsible for access by all persons in its area of jurisdiction to
basic services like water, transportation facilities, electricity, primary health care, education,
housing and security, where it is financially and physically practicable.



7. Elections

7.1 Every natural person shall be entitled to vote in local government elections if he/she is ordi-
narily resident within that area of jurisdiction.

7.2 No person shall be qualified to become or remain a member of a local government as a coun-
cillor if he/she is:

7.2.1 a member of the National Assembly or the Senate.,

7.2.2 a member of a provincial legislature,

7.2.3 an employee of that local government council, or is

7.2.3 not qualified to become a member of the National Assembly.

7.3 Local government elections shall take place every five years, but not in the year that national
elections take place.

7.4 The electoral system for local government must be democratic.  It may include both
proportional representation as well as ward representation, and shall be regulated by national
legislation and/or regulations.

8. Code of conduct

8.1 All elected local government representatives shall be subject to an enforceable code of con-
duct which will be detailed in an Act of Parliament.
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DISCUSSION

1.     Introduction

The exact role and need for a Senate needs reconsideration.  It does not currently have a
sufficiently identifiable purpose or powers to warrant its special status.  In its current form it is a
mirror image of the Assembly.  It does not appear to be regarded by the provinces as their "house".
Without a specific regional function the Senate constitutes an institution with little to offer.
However it could play an important role within a revised understanding of our provincial
framework, one which would contribute to a more co-operative framework of provincial and
national governance.

The Senate should, it is proposed, be a functioning component of the national legislature.
However, the institution of the Senate, its powers, functions and composition, should be considered
in convergence with the system of provincial government, as it constitutes an integral part of the
general approach towards empowering the provinces and in expressing the relationship between
national and provincial governance.

The challenge that the Constitutional Assembly faces, is to create a final constitution which will
serve as a solid foundation for good government.  In doing so the CA must confront the
constitutional legacy of the last century of white rule, absorb the experience of the last 12 months
of governance under the Interim Constitution, and, most importantly, must attempt to foresee the
problems and challenges South Africa will face in 10, 20 or even a hundred years from now.
Constitutions are as much about issues of tomorrow as they are about the conflicts of today.

The aspect of the new constitution to which the ANC has given the most careful and considered
attention is that which deals with provincial governance.  This party has undertaken considerable
internal consultation, and has conducted wide-ranging comparative investigations concerning its
proposals on this issue.  The ANC has not drafted proposals to meet some abstract centralist or
federalist agenda, but has sought to draft proposals which meet the requirements of "good govern-
ance".

2. A New Vision

The ANC, having considered a simple unitary state in which there are no regional governments, and in
which services are delivered by an executive appointed and accountable only to the center, rejects this



model.  On the other hand, the ANC has considered some confederal models similar to those proposed
by some parties and in which the country would be a loose federation of autonomous states.  The ANC
believes that this model offers the prospect of physical disintegration, racial and ethnic violence on par
with that currently experienced by the former Yugoslavia, as well as the perpetuation of existing
inequalities and economic impoverishment.  The ANC proposes instead a new vision and a new
framework for provincial governance which we call co-operative governance.

The federalism/centralism debate has for some time been stuck in a sterile and one-dimensional
quantification of discrete national and provincial lawmaking competencies respectively.  The ANC now
proposes that provinces should become an important component of central government and national
policy making itself, yet not lose areas of their current provincial legislative competency.

In short it is the challenge of a system of provincial government to provide for legitimate regional
aspirations and needs without denying the context of overall national imperatives.  Resolution of these
concerns lies in adopting a system of governance that provides for effective and responsible provincial
government, as well as regional influences on national government, yet does not institutionalise
shortsighted competition and promote only fractious governmental relations.

3.      Potential Problems in the Current Framework

The current framework promotes tensions between region and region, and between regions an central
parliament.  This is not negative per se but, the absence of any integrating and co-operative mechanism
which encourage provincial governments to work with each other and the nation government in regard
to national legislation provides no counter balance to these centrifugal force There is no forum nor
process for provincial governance to bear co-responsibility for the general welfare and management of
the country as a whole.  While the principle of empowering the province to manage their affairs is
important, the political structure should also promote a broader co-operative approach.  It should
counteract the tendency to make decisions from exclusively provincial perspectives.  It is the maturity
of current provincial governance which has prevented major problems up till now.

The precise division of legislative and executive competences is uncertain, thus leaving important
questions of governance to the courts to determine.  They are expected to determine many politic
matters which should be resolved between the provinces or between the provinces and central
government.

The present Senate does not contribute in a significant manner to resolving this problem, because it
appears to duplicate the work and composition of the National Assembly and yet fails to integrate the
provincial viewpoints in national law-making.  It is structurally unable to give institutional expression
to the relationship between national and provincial levels because the regions' reside solely in its
provincial legislative and executive functions.

4. The Proposal

In brief, the elements of our proposal are:



. The collaboration of provinces in legislation on national level.  The Senate should be the main 
player in the relationship between national and provincial levels of government and the 
consequent vertical distribution of power.  Present legislative competences of provinces should in 
the main be retained as at present, while a more substantial responsibility for executive power, as 
well as supplementary legislation, will rest with the provinces.

· A division of competencies between the national and provincial levels of government which
supports the idea of cooperative governance in the sense of regard for the legitimate interests of
national and provincial governments by recognising provincial aspirations and needs within a
context of national imperatives.

· A functional and an efficient allocation of the financial duties as between the different levels of
government, and a fair system of distribution of revenue (financial equalisation) between provinces
and between provinces and national level.

5.     Functions of the Senate

The Senate should have the following basic functions:

· Have a close and on-going relationship with the provincial governments and give expression to the
views and the administrative experience and needs of the provinces. 1

------------------------------------------------------------------------------------------------------------------------
----------
I The Senate should be a "working parliament" -as against a "reasoning and debating" parliament -

with a business-like style, and with a place for officials from the provinces at the Senate
committee meetings.

------------------------------------------------------------------------------------------------------------------------
----------

· Have a real say over National Assembly bills that deal with the exercise of powers and
performance of provincial functions and articulate the interests of provinces at national level.

· Regarding provincial interests the Senate should be able to initiate legislation and bear co-
responsibility as a chamber for the Republic of South Africa as a whole.

· The Senate should have less influence over national legislation dealing with the exclusive
competencies of national government than it does over legislation dealing with its concurrent
areas of competence.

6.     Composition of the Senate



Regarding the composition of a body like the Senate, it is possible to distinguish between three
possible types:

· The members could be directly chosen by the people (as in the USA).

· The members could be other party members chosen by provincial legislatures, as they do now, on a
proportional party political basis.

· The members could consist of members of the provincial executives or legislatures who appoint
and recall them.

The ANC  proposes that the third type be the basis of the composition of the Senate.  In this model the
provinces will have a more direct "ownership" of the Senate.  The Senate could have between 50 or
100 members (5 or 10 per provincial executive, but the number of Senators as such has not been
finalised by the ANC).  The option to provide representation for the third tier of government (a total of
5 or 10 members) was considered favourably by the April 1995 National Constitutional Conference of
the ANC.  However, this should not open the way for representation by "interest groups" as such.

The forthcoming proposals of the ANC will detail the following: 2
------------------------------------------------------------------------------------------------------------------------
----------
2  The ANC requests an opportunity at a later stage to make submission to Theme Committee 2 on

these matters.
------------------------------------------------------------------------------------------------------------------------

----------

. The manner in which provinces are to be represented in the Senate,

· the size of the Senate, and

· the administration and functioning of the Senate and its institutional relation with the National
Assembly.

With regard to the last-mentioned aspect, the following question is to be answered amongst others:
Should the National Executive be responsible to Parliament (National Assembly and Senate), or only
to the National Assembly, in view of the completely new character of the Senate?  Should the term
"Parliament" be reserved for the National Assembly only?  If government policy is defeated in the
National assembly, a new government has to take over or an election must be called.  The Senate has
no obvious place in this scheme of things.  If the National Executive is responsible to National



Assembly and Senate, the consequence may be that the Senate would he more likely to vote on party
lines, as the Australian Senate does for example, than to protect the interests of provinces.  It is
submitted that the National Executive should not be responsible to the new Senate.

7.     Co-operative governance

The Interim Constitution allocates powers and functions of government as between the different
regions and Parliament.  To a lessor extent it also provides a small voice for regions in national
governance.  In our view the first method of giving expression to regional diversity could be retained
whereas the second method needs to be strengthened.

The essential thrust of the proposed new framework is that the provinces will now have a greater say,
through the Senate in the making of national legislation effecting their interests.  This will impose
national considerations upon provinces, and require them to interact with each other and the national
assembly to consider the good of their province and the country as a whole.  It will also impose
provincial consideration upon the national law-making process.

If these powers are crafted so as to exclude the possibility of a need for national intervention they will
amount to insignificant powers or window dressing e.g. "abattoirs".  Even contemporary federal
constitutions increasingly recognize national and even supra-national interests in matters such as police
and education.  As these proposals stand, the provinces’ concurrent powers will be enhanced by
certain exclusive executive functions, and the powers, through the Senate to collectively block
legislation inimical to provincial interests.

These proposals make clear that the ANC will not simultaneously grant vastly enhanced powers to the
provincial government over national laws and also increase the powers to ignore the very national
norms and standards that they have approved.  If we allow this development, the logic of co-operative
governance will collapse in on itself and provinces through the Senate will cease to have meaningful
roles in national legislation and will be relegated to fringe fiefdoms.

It would be myopic to argue that in this model some of the provinces (notably Natal and Western
Cape) will have to surrender their individual autonomy for the "dubious benefit of being swamped by
ANC Senators".  Firstly their current powers remain largely intact if not augmented.  Secondly the
provinces have shown at intergovernmental meetings that they have common ground with each other
across party political lines (this after all, is also the international experience).  Thirdly, constitutions
must be crafted on the basis of more lasting considerations than today's temporary political alignments.
Overall, provinces’ law-making competencies (save for policing powers which in reality were never
properly a part of schedule 6) remain.  Their executive powers will be significantly expanded
(executive powers are not the menial bureaucratic duties that some parties have suggested but are the
very essence of political governance) and they would have greater financial and fiscal powers to



participate in the drafting of the national budget.  For this reason we believe that our proposals
conform to the agreed constitutional principles. 3

PROPOSALS

8. Cooperative governance

8.1 The final constitution should establish a cooperative system of governance with the following
guidelines:

8.2 Cooperative and coordinated national and provincial governance should be promoted, while
strengthening the role of provinces in national policy and law making.

8.3 National and provincial governments should have regard for one another's legitimate interests
in the exercise of their powers and functions.

8.4 Recognition should be given to legitimate regional aspirations and needs through the exercise
of appropriate provincial law-making and financial and executive powers, within a context of
overall national imperatives.

9.    General matters  (4)

9.1 There should be democratically elected provincial legislatures, which should have the necessary
executive and legislative powers.  From each of these legislatures delegates(5) shall be sent to
the Senate, and a provincial executive should be formed.  A provincial executive must be
accountable to its provincial legislature.

9.2 The allocation of powers and intergovernmental relations should be based on the principle of
coordinated and cooperative governance.

10. Elements of the provincial system 'Re provincial system should have the following elements:
10.1 A Senate, representative of provinces, which effectively reflects provincial needs and

interests at national level, while providing an appropriate forum for intergovernmental
coordination.  (6)



------------------------------------------------------------------------------------------------------------------------
----------
3 As other parties have noted, this vision also informs the German Constitution.
4 Noted here for the sake of background.  Full submission effected to Theme Committee 3.
5 It may be ordinary MPL's or MEC'S, but see footnote 2 above.
6 The ANC is of the opinion that elaborate provisions on the detail of intergovernmental

coordination in regard to especially executive and administrative matters should not be contained
in the constitution, because executive and departmental structures and fine functions are involved
which must be allowed to develop gradually.

------------------------------------------------------------------------------------------------------------------------
----------

10.2 Concurrent legislative competences for national Parliament and provincial legislatures.

11. The Senate

11.1   The final constitution should provide for a Senate, comprised of representatives of the prov-
inces and, possibly, representatives of local government level, which should allow for effective
influence and participation of the provinces in national law-making at national level, and which should
function as the suitable forum for intergovernmental coordination.

11.2 Members of the Senate should be appointed and be subject to recall by provincial legislatures
and/or provincial executives.

11.3 Every province (and possibly the local level of government of South Africa as a whole) shall
each be entitled to a single delegation of Senators.  (7)

11.4 The Senate should be a perpetual body.  New representatives will be appointed after-
national or provincial elections, but may be changed by the provincial legislatures.

11.5 The Senate shall be entitled to block or approve laws dealing with provincial matters, 8 it may
initiate laws regarding provincial matters and it shall have the right to review other

11.6 The provinces shall be entitled, primarily through the Senate and its structures or commit tees, to
participate in financial and fiscal matters affecting the provinces, especially in the drafting of the
national budget, although the Senate will have no powers to block financial bills.



11.7 The intention in the final constitution should be to introduce a framework whereby the judicial
determination of the pre-eminence of national legislation is replaced by the requirement that the
provinces themselves through the Senate conclusively establish the desirability of the relevant
national legislation (9). The courts will still have a role to determine whether the overriding
legislation fits the categories set out.

11.8 Where the national government is empowered by national legislation to promulgate subordinate
legislation or statutory instruments which affect the powers, functions or interests of provinces,
the Senate should have a say over the content of such instruments, particularly
where the provinces are required to implement such legislation or instruments.10

12. Aspects of legislative competences

12.1 In the event of a dispute concerning the legislative powers allocated by the constitution
concurrently to the national and provincial governments:

12.1.1 such legislation shall be deemed to be "necessary" or "desirable" in terms of the called
"national interests, norms or standards" (11) if such legislation has been approved by the
Senate, and further
12.1.2 if such dispute cannot be resolved by a court by a construction of the constitution

precedence shall be given to national legislation. (12)

------------------------------------------------------------------------------------------------------------------------
----------
7 5 or 10, the precise number of Senators still to be recommended by the ANC.
8 In other words, the consent of the Senate shall be required for legislation dealing with provincial

matters.  The pre way in which the blocking power is to be exercised, shall be a matter of further
discussion and proposals.  Deadlocks may need to be revolved through mediation or joint
committees.

9 Compare Constitutional Principle XXIII.
10 Thus providing opportunity for co-determination in administrative matters and for inputs from the

province account of their administrative experience.
I I   Full submission in this regard made to Theme Committee 3.
12   Constitutional Principle XXIII
------------------------------------------------------------------------------------------------------------------------
----------

    12.2 Exclusivity of executive functions for provinces should primarily exist in the context of 
executive implementation under enabling or framework legislation, as approved by the 
provinces in the Senate and the implementation of provinces’ own legislation.



12.3Provinces shall be allocated the resources and powers to implement or administer its legisla-
tion and such national legislation as is delegated or assigned to it.  In general, provinces
shall be responsible for the execution of the national legislation referred to in  12.1.1 above
(the so-called national interests, norms and standards).  Ordinarily such powers should, with
the consent of the Senate, be allocated to provincial government and, where appropriate to
local government even if the relevant legislation was passed at national level.



ANC Submission on Human Rights Commission
18 March 1995

1 The Constitution should provide for an independent Human Rights Commission accountable to
Parliament.

2 The HRC should have a broad mandate to protect and promote human rights, and its powers
and functions should include:
2.1 education and awareness raising about human rights;
2.2 investigate violations of human rights;
2.3 monitor and review legislation, administrative provisions, and policies to evaluate

compliance with human rights;
2.4 the power to advise parliament and the government and to make recommendations iro

2.3;
2.5 the ability to act on request and on own initiative;
2.6 the promotion of the harmonisation of national policies, laws and  administrative

practices with international human rights norms;
2.7 the power to commission research,
2.8 encouragement of ratification of international instruments and to measure compliance;
2.9 contribute to national reports on international treaty obligations;
2.10 powers of mediation, arbitration and referral of matters to court;
2.11 such other powers as may be given to the HRC in legislation.

3 The constitution should refer to all human rights and should not exclude the HRC playing a
role iro social and economic rights.

4 The constitution must state that the HRC may deal with both the vertical and horizontal
application of rights.

5 The constitution should provide for parliament to appoint the commissioners, who should be
independent and qualified persons.

6    AN other matters should be dealt with by legislation.



ANC CONSTITUTIONAL PROPOSALS ON DEFENCE.

1. SUPREMACY OF THE CONSTITUTION.

This issue is covered by the ANC Police Submission, which proposes a preface to the Security
Section of the Constitution.  This proposal is stated in the Police Report, under Point 1 Draft and
under Point 2 Draft.  The Draft of Agreement 2 should specify after the term security apparatuses,
"namely the national defence force, the police service and the intelligence services".

In addition, the following overarching principles relating to the security services should be included
in the constitution:
The constitution should prescribe that the security services should:
1. not discriminate on the grounds of sex, race, sexual preference, religion or belief;
2. reflect the composition of South African society;
3. be non-partisan as institutions and not allow partisan political activity in the

services as such;
4. reflect at all times a reasonable balance between democratic transparency and secrecy;
5. be guided by an approach to the resolution of conflict, whether internal or external, 

primarily by non-aggressive means.

The members of security services should:
1. be obliged to carry out lawful orders and disobey unlawful orders;
2. be educated to a reasonable level in relevant international law and conventions,

human rights and applicable law.

2. EXECUTIVE POWERS.

2.1. The President shall be the Commander-in-Chief.

2.2. The President shall appoint the Chief of the national defence force, who shall perform
his/her functions subject to the directions of a Minister of defence and during a state of war,
of the President.  The Ministry of Defence shall be under civilian control.

2.3. The President shall appoint a civilian secretary for defence, whose powers and relationship
with the Chief of the national defence force shall be stipulated in a Defence Act.

2.4. The President shall have powers to declare a state of national defence or war subject to
parliamentary confirmation.

2.5. The President as Commander-in-chief shall have the power to employ the national defence
force for specified functions as defined by law.



2.6. The Parliament, and when not in session, the Oversight Committee, should be informed by
the President if the national defence force is deployed in defence of the country, in support
of the Police or in compliance with any international obligations.  Parliament may review
such deployment.

3. ROLES, DUTIES AND RIGHTS OF THE NATIONAL DEFENCE FORCE.

3.1 There shall be one defence force structured in terms of the law.  Such a defence force shall
be defensive in character.

3.2. The primary duty of the national defence force shall be to defend the citizens and the
territorial integrity and sovereignty of South Africa.

3.3. The national defence force shall respect the rights and dignity of its members subject to
normal constraints of military discipline as provided for in the defence act.

3.4. The national defence force shall respect the territorial integrity and sovereignty of states and
shall not interfere in the domestic affairs of states.

3.5. The national defence force shall comply with international, constitutional and other laws,
treaties and conventions.

3.6. Members of the defence force shall be educated in international law and conventions and in
human rights, the South African Constitution and Bill of Rights.

3.7. Members of the defence force shall not hold office in political parties.

3.8. Members of the national defence force shall be obliged to obey lawful orders and disobey
unlawful orders.

3.9. The constitution should state that provisions for alternate compulsory bargaining, dispute
resolution, mediation and arbitration procedures should be defined in law.  Those provisions
should curtail the right of members of the national defence force to strike.

3.10 Members of the national defence force shall have their rights as defined in the Bill of Human
rights, subject to the limitation clause, as in clause 33(a) of the Interim Constitution.

4. PARLIAMENTARY OVERSIGHT.

4. 1. There shall be one multi-party oversight committee of Parliament on defence to exercise
oversight control over the defence force.  Such a committee shall initiate and deal with
legislation relating to the defence force and must be able to make recommendations on
budgets, budget functioning, organisation, armaments, policy, morale and state of



preparedness of the national defence force and to perform such other functions relating to
parliamentary supervision as may be prescribed by law.

5. OMBUD.

5.1. There shall be a military ombud function to deal with complaints of members of the defence
force and the public against the national defence force.  Details of this and the relationship
to the public protector and human rights commission should be contained in relevant
legislation.
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SUBMISSION TO CONSTITUTIONAL ASSEMBLY SUB-COMMITTEE 6.2

The National Revenue Fund, Annual budget, Procurement administration and other matters
related to Financial Institutions and Public Enterprises

The present submission deals with the National Revenue Fund, the Annual Budget, Procurement
Administration and other constitutional provisions relating to financial institutions and public
enterprises, except for the South African Reserve Bank and the Auditor General (which were dealt
with in previous submissions) and the Finance and Fiscal Commission (which will be dealt with in a
future submission).

1. The National Revenue Fund, Annual Budget and Procurement Administration

The ANC is generally satisfied with Sections 185-187 of the Interim Constitution, and is of the
view that similar clauses should be included in the Final Constitution.

However, we believe that consideration should be given to a suggestion made by COSAB, which
was also broadly supported by SACOB, that Section 185 (1) should be amended to provide that: -
All monies raised and received shall be paid into and form the National Revenue Fund unless a
specific Act of Parliament creates a specific fund into which monies collected under such Act are to
be paid.
It seems to us that this would allow greater flexibility and permit the establishment of dedicated
funds through legislation.

We are also of the view that the clause in Section 185 (2) which reads, "Provided that revenue to
which a province is entitled to in terms of section 155 (2) (a), (b), (c) and (d) shall form a direct
charge against the National Revenue Fund to be credited to the respective Provincial Revenue
Funds", should be held pending until the content of provisions on inter-governmental fiscal relations
has been determined.

2. Matters covered by Sections 188-190 of the Interim Constitution

These do not necessarily deal with financial institutions as such, but are included in Chapter 12
of the Interim Constitution and thus require the attention of the CA.



Consideration of Section 188 should be held over until TC3 has completed its work on inter-
governmental fiscal relations.

A clause similar to that in Section 190 of the Interim Constitution should, in our view, be retained
in the Final Constitution.

There may well also be a case for including provisions similar to those in Sections 189 and 190
A of the Interim Constitution.  This, however, requires further reflection at CC level.

3. Other Provisions on Financial Institutions and Public Enterprises

Besides the matters mentioned above, the ANC is not in favour of including further provisions
in the Constitution on financial institutions or public enterprises.

Footnote: The ANC would be more than willing to see further discussion about the desirability
or otherwise of providing a degree of autonomy to the Commission for Inland Revenue.  We
would, however, see this as a matter that should be dealt with by legislation rather than in the
Constitution.



The Economy

Submission to Theme Committee 1
Block 5

Guiding Principles

1. The ANC submits that the following guiding principles are relevant for the question of the
Economy and should be taken into account in any reference to economic issues in the
formulation of the constitution:

1.1 The Constitution should promote greater democratic participation in economic life,

1.2 The Constitution must include the application of principles of affirmative action to
correct racial and gender imbalances in the economy.

1.3 The Constitution shall recognise the development, growth, and promotion of the
economy.

Constitutional regulation of economic matters

2. Labour relations will be dealt with in the Bill of Rights and the Labour Relations Act:

2.1 Worker’s rights to set up trade unions will be protected.

2.2 Workers' rights to engage in collective bargaining , including, the withdrawal of
labour will be protected.

2.3 Slave labour and forced labour will be expressly prohibited.

2.4 The exploitation of children in the workplace will be prohibited.

3. The Constitution should include provisions for access to land and for the redress of
inequities.

4. The Constitution will direct that the environment be protected from degradation and
nurtured, on a sustainable basis, for the benefit of South Africa and future generations.

Constitutional mechanisms to achieve substantive equality, economic empowerment and
socioeconomic advancement

5. The Constitution will address the social, economic, and ideological barriers to full and equal
participation in the economy by women, including their unpaid labour.



PRELIMINARY SUBMISSIONS OF AFRICAN NATIONAL
CONGRESS ON BLOCKS TWO AND THREE - THEME
COMMITTEE 4.

FREEDOM AND SECURITY OF THE PERSON

Content of the Right
The right is described under Section I I of Chapter 3 of the
Interim Constitution.  Section I I (1), apart from guaranteeing the
freedom and security of the person, also deals with the right not
to be detained without trial.  In our view, implicit in the content
of (or antecedent to) freedom and security is the right not to be
subjected to arbitrary arrest, which shall invariably violate the
freedom and security of the person.  Articles 3 and 9 of the
Universal Declaration of Human Rights and Article 9(1) on the
International Covenant on Civil and Political Rights deals with
Section I I (1) of the Interim Constitution in similar terms.  We
prefer the formulation of the right as follows:

Everyone has the right to freedom of security of person.  No one
shall be subjected to arbitrary arrest or detention.



This is a broader formulation in that it covers both the element of
arrest and detention and is also specific in that it relates to the
arbitrariness of any arrest and detention.

Section 25 deals extensively with the rights of detained, arrested
and accused persons.

Our understanding of the freedom and security expressed in this
right is that it is not exclusively physical and deals with the
broader mental and spiritual freedom of expression, religion,
belief, opinion and conscience.  Security of the person shall cover
among other things, the physical, mental and psychological
integrity of the human being that must be secured or guarded
from torture and other forms of degrading, cruel or inhuman
treatment.

Section I 1 (2) outlaws cruel punishment., treatment and torture.
The right is similar to that of Article 7 of the International
Covenant on Civil, and Political Rights.  It has been refined in
that it specifically excludes torture of any kind, including mental
and emotional torture.  It is our view that the integrity, dignity
and security of the person can be further protected by adding the
following to Subsection I 1 (2).



No one shall be subjected without his or her free consent to
medical or scientific experimentation.

The above mentioned rights are fundamental and have to be
protected.  Their significance can be best understood against the
background of the arbitrary arrests, detention without trial, and
torture,, in various forms perpetrated against political activists
who fought for the "freedom and security of the person".

Application of the right

2. 1. There shall be a positive duty on the state.

2.2. The right shall apply at all levels of civil society.

2.3. Yes, it should.  It should apply horizontally and among
thirdparties inter se.

2.4. Natural persons



2.5. Only in terms of the provisions relating to rights being
reasonably and/or necessarily limited in an open and
democratic society.

FREEDOM OF EXPRESSION

Content of the right
The right is set out under Section 15 of Chapter 3 of the Interim
Constitution.  It is our view that the establishment of the
Independent Broadcasting Authority which secures impartiality
of state media deals adequately with the concern of state financed
or controlled media.  Therefore, we are of the opinion that
subsection (2) should not be included in the Bill of Rights.

The right to freedom of expression is closely related to free
political activity.  It is one of the foremost fundamental civil and
political human rights that is universally accepted.  It is advisable
that the right should be reformulated to provide constitutional
protection from racist, sexist or hate speeches calculated to cause
hostility and acrimony, and, racial, ethnic or even religious
antagonism and division.  The right correctly includes artistic
expression and scientific activity.  The word "research" seems
somewhat restrictive and could be substituted with the word
"activity" which shall in any event, include research.



The following formulation of Section 11 (1) is suggested:

1). Every one shall have the right to freedom of speech and
expression, which shall include freedom of the press and
other media, and the freedom of artistic creativity and
scientific activity

2). Any speech, expression or advocacy of national, racial,
ethnic, religious or other forms of hatred that constitutes
incitement to racial, ethnic or gender discrimination,
hostility or violence is forbidden

We draw your attention to our comments in respect of 15(2), but
state that, if at all included, it should be formulated as follows:

All media shall express a diversity of opinion.

The effect of this reformulation is to guide the media to reflect
the diversity of opinion and thereby contribute to the social and
cultural welfare of the country as a whole.



Application of the right

2. 1. There shall be a positive duty on the part of the state when
such rights are suppressed.

2.2. The right shall apply to all levels of civil society.

2.3. The right shall apply horizontally subject to the usual
limitations.

2.4. Natural persons shall be the bearers of the right.

2.5. As under 2.5. of the Right to Freedom and Security above.

RIGHT TO ACCESS TO INFORMATION



Content of the right

The primary objective of this right is to provide persons with the
right to obtain information from state organs at any level of
government; this is consistent with a transparent and accountable
administration (government) in an open and democratic society.
It is our view, firstly, that the information must be provided in the
exercise or protection of rights and that the right should bind
private institutions and other legal persons.

In so far as the state is concerned, sensitive information may be
protected in terms of the general limitation clause.  This will also
apply to state security or law enforcement details.  Private
institutions or juristic persons such as companies will obviously
be protected by the limitation clause, as well as the law in so far
as it has a bearing on this aspect.  The right shall obviously be
read with the right of privacy.

The importance of this right must be seen against the backdrop of
clandestine and secret methods of the past regime and the
systematic concealment of relevant information.  We therefore
propose a construction which may be formulated as follows:



Everyone shall have the right of access to all information held by
the state or any of its organs at any level or by social
organisations or institutions in so far as such information is
required for the actual or potential exercise or protection of any
of his or her rights.

Application of the right

2. 1. A positive duty is imposed on the state.

2.2. The right shall be subject to the reasonable limitations and
shall apply to both common and customary law.

2.3. The right shall apply horizontally.

2.4. Naturalpersons shall be the bearers of the right.

2.5. As in 2.5. under the Right to Freedom and Security above.





PRELIMINARY SUBMISSION OF ANC TC4

THE RIGHT TO EQUALITY

Introduction

At the heart of the Bill of Rights lies the notion of the fundamental equality of all men
and women, irrespective of race, colour or creed.  The pre-eminence of Equality as
the founding ideal of the new South Africa is evident in the Preamble of the Interim
Constitution and its position as the first right which is listed in Chapter 3.

In South Africa, inequality is the very essence of the lack of political freedom.  While
some have been free to plunder the country's natural and human resources, others
have lacked the most mundane freedoms of movement, association and expression,
let alone social and economic security.  In this setting all freedom in our new
democracy ought to be premised on the ideal of equality, which must become the
pivot and driving force of political, cultural and personal life in South Africa.

It is in the context of the historical inequality and the legacy of unfair discrimination
that affirmative action becomes compulsory.  While taking on a variety of forms,
affirmative action means special measures which must be adopted to enable persons
discriminated against on grounds of colour, gender and disability to break into fields
from which they have been excluded by past discrimination.  It is an issue which has
to be addressed both with firmness and sensitivity.

It must become clear that attempts at achieving substantive equal rights and
opportunities for those discriminated against in the past should be regarded as the
fulfilment, rather than a violation of the principles of equality.  Affirmative action for
disadvantaged sectors of our community shall focus on blacks, women, the youth
(both men and women) and the rural community.

1. Content of the right and its formulation

The Right to Equality is formulated as follows in the Interim Constitution
under Section 8:

(1) Every person shall have the right to equality before the law and to



equal protection of the law.

(2) No person shall be unfairly discriminated against, directly or indirectly,
and, without derogating from the generality of this provision, on one or
more of the following grounds in particular: race, gender, sex, ethnic or
social origin, colour, sexual orientation, age, disability, religion,
conscience, belief, culture or language.

(3a) This section shall not preclude measures designed to achieve the
adequate protection and advancement of persons or groups or categories
of persons disadvantaged by unfair discrimination, in order to enable
their full and equal enjoyment of all rights and freedoms.

(b) Every person or community dispossessed of rights in land before the
commencement of this Constitution under any law which would have
been inconsistent with subsection (2) had that subsection been in
operation at the time of the dispossession, shall be entitled to claim
restitution of such rights subject to and in accordance with Sections
121. 122 and 123.

(4) Prima facie proof of discrimination on any of the grounds specified in
subsection (2) shall be presumed to be sufficient proof of unfair
discrimination as contemplated in that subsection, until the contrary is
established.

The ANC believes that all men and women shall have equal protection of the
law in terms of both treatment and protection.  The formulation of 8(1) in
the Interim Constitution is acceptable.

Section 8(2) should not be regarded as numerous clauses of discrimination.
Equality is a universally recognised right or norm which categorically
excludes discrimination on the grounds of race, gender, sex, ethnic or social
origin, colour, sexual orientation, age, disability, religion, conscience, belief,
culture or language.  This is not an exhaustive enumeration of the grounds for
unfair discrimination; but an inclusive and explicit list of distinct grounds for
discrimination.  The formulation of Section 8(2) is therefore acceptable.



As indicated earlier, affirmative action and also the restitution of rights in
land are applications of equality, and not qualifications.  They reflect positive
and practical mechanisms which must be used to progressively achieve a
balanced sense of equality in the various fields of human endeavour at
various levels of government.  While Section 8(3)(b) may be included under
the category of Property rights, it can also be appropriately dealt with under
the Right to Equality.

Section 8(4) provided a favourable shift in the burden of proof which shall
the effect of creating a favourable avenue to challenge unfair discriminatory
practices.  The subsection can therefore be maintained in the Interim
Constitution.

2. Application of the Right

2.1.  The state has a duty to protect the right.

2.2. The right applies to customary and common law, with due regard and
sensitivity towards practices of customary and religious law.

2.3. The right shall bind the state and all social structures but in its
application shall duly consider and be sensitive to customary and
religious law.

2.4. The bearers of the right shall be private persons or where appropriate,
groups or social structures.

2.5. The right may only be reasonably and justifiably limited in an open
and democratic society.

PRELIMINARY SUBMISSION OF ANC TC4
ON POLITICAL RIGHTS

1. Content of the Right



Political rights are dealt with in various international documents, including
Article 21 of the Universal Declaration of Human Rights which reads as
follows:

1. Everyone has the right to take part in the government of his or her
country, directly or through freely chosen representatives.

2. The will of the people shall be the basis of the authority of government;
this will be expressed in periodic and genuine elections which shall be
by universal and equal suffrage and shall be held by secret vote or by
equivalent free voting procedures.

The ANC supports a formulation of political or participatory rights which
must encapsulate the following:

I . South Africa as a multi-party democracy in which all persons shall
enjoy basic political rights on an equal basis.

2. Elections shall be regular, free and fair and based on universal
franchise.

3. All men and women based entitled to vote shall be entitled to stand for
and occupy any position or office in any organ of government or
administration.

4. All citizens shall have the right to form and join political parties and to
campaign for social, political and economic changes either directly or
through freely chosen representatives.

The formulation in the Interim Constitution cogently expresses the right to
free political activity which should occur in a multi-party system of
representative democracy.  It is believed that detailed principles of election
and qualification of voters must appear elsewhere in the constitution.

2. Application of the Right



2.1.  The state shall protect the political rights of its citizens.

2.2. The right shall apply to both common law and customary law.

2.3. The right shall bind the state, private persons, social structures and
political organisations.

2.4. The bearers of the right are human beings.

2.5. The limitations will occur only under strict, justifiable, necessary and
reasonable conditions which apply in an open and democratic society.

CITIZENS RIGHTS, FREEDOM OF MOVEMENT AND FREEDOM OF
RESIDENCE

1. Content of the Right

The cluster of rights named above can be dealt with under one section as they are
very closely related and overlap considerably.  Further, in the Universal Declaration
of Human Rights they are dealt with under Article 13, and are similarly dealt with in
other major international instruments.

The significance of these rights, even in a South African context, must not be
underestimated.  The former South African government’s abuse of citizens rights in
terms of the issue or denial of passports and deportations, give these rights a
significant dimension.

Restrictions in terms of freedom of movement and residence as experienced through
the notorious pass laws, laws prohibiting movement of civilians to other provinces,
influx control and the abhorred Group Areas Act, all restricted free movement within
the borders of our national territory.

The ANC believes that all South Africans shall have the right, without discrimination,
to move freely and reside in any part of the country, to receive a passport, travel
abroad, to return to his or her country and to emigrate if he or she so wishes.

We support the formulation of the Law Commission which reads as follows:



Every person shall have the right to freedom of movement and residence anywhere
within South Africa.

Every citizen shall have the right to enter, remain or return to South Africa, and no
citizen shall be deprived of his or her citizenship.

2. Application of the Right

2.1. The state has a duty to protect the right.

2.2. The right applies to both common law and customary law.

2.3. The right shall bind the state, private individuals, institutions and
social structures.

2.4. The bearers of the rights shall be human beings.

2.5. Any limitation shall have to be justifiable and reasonable in an open
and democratic society.

AFRICAN NATIONAL CONGRESS (ANC)
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INTERGOVERNMENTAL RELATIONS

PROVISIONAL SUBMISSION TO THEME COMMITTEE 3

PHASE 3

Background

In general the ANC envisages the following structures and provisions in the final constitution:

• South Africa shall be an undivided state in which there shall be a democratic government at local,

provincial and national levels.  The Bill of Rights and principles of non-racialism, non-sexism and

democratic accountability shall apply at all three levels of government.

• Parliament shall consist of the National Assembly and Senate.  The National Assembly will be

elected by universal suffrage on a common voter's roll according to proportional representation.

It will pass the national budget and have primary responsibility for the preparation and adoption

of the country's main laws.

• The final constitution should provide for a Senate, comprised of representatives of the provinces

and, possibly, representatives of local government level, which should allow for effective

influence and participation of the provinces in national law-making at national level, and which

should function as the suitable forum for intergovernmental co-ordination.  Members of the

Senate should be appointed and be subject to recall by provincial legislatures and/or provincial

executives.  Every province (and possibly the local level of government of South Africa as a

whole) shall each be entitled to a single delegation of Senators.

• Other submissions of the ANC to Theme Committees 2 and 3 deal more fully with the

institutions of provinces and their areas of competence.  The provincial system should amongst

others have the following elements:

• Concurrent legislative competences for national Parliament and provincial 

legislatures.



• Executive and administrative competences at national and provincial levels, with the

weight of executive competences being assigned to provinces.

• There should be a constitutional provision for determining when national or provincial 

legislation will be pre-eminent in the event of an inconsistency between national and 

provincial legislation.

2.    Establishment of government at three levels

The final constitution should establish government at three levels in which all three levels have

legislative and executive powers.  This system of government offers a structure of government which

is close to the people, accommodates regional diversity and provide for accountable and responsible

governance.

On the other hand, where government exists at national, regional and local level, and when there are

nine provincial governments, it can have an adverse impact on nation-building as well as cost-

effective and efficient governance.  These potential consequences are:

• Additional costs of governance.

• Mutually destructive norms in the various provinces, that is policies and legislation in one

province which adversely affects another province's welfare.

• Perpetuation of regional distortions and disparities in resources.

• The marginalisation of provincial influence in respect of national legislation and the national

executive.

• A system of governance which seeks to resolve problems only from the perspective of that

particular province and in which provinces are precluded from understanding the broader picture

in the absence of a forum to promote this.

• Inconsistencies or contradictions between the different provinces' legislation or between national

and provincial legislation, unproductive competition between provincial governments and

between levels of government.



• Inability to focus resources on, or develop policies for, problems and needs which are national in

nature or origin, and which require national remedies.

In order to deal with these problems, it is necessary to develop institutions which will promote the

positive aspects of the system and which will overcome potentially negative aspects.  The ANC's

solution to these potential problems is the development of institutions and mechanisms of cooper-

ative governance.  Cooperative governance is therefore an integral part of the ANC's proposals on

the division of competences between national, provincial and local levels of governance,1 as well as

the proposals on the new Senate as a "Council of Provinces": a body having real provincial

representation and increased powers.2

3.   Principles for intergovernmental relations

The guiding principle of cooperative governance is that all state organs or entities should act in

concert to the benefit of the people and nation-building.  This implies a duty on the different levels

of government to cooperate with each other.

Intergovernmental relations should be established on the premise that cooperation between the levels

of government, and between the various provincial governments should be promoted and in which

the following principles should find expression:

The different levels of government should

• assist and support each other,

• share information and consult with each other,

• cooperate in the development and execution of their policies,

• adhere to agreed procedures and maintain friendly relations.

The main aim of cooperative governance should be to coordinate policy-making processes3  with

regard to

• legislative,

                                               
1 .  See ANC submission to Theme Committee 3, Phase 2.
2 .  See ANC submission to Theme Committee 2: The Senate.
3 .  It will obviously also include the coordination of the administration of resources and programmes.



• a  executive,

• administrative and

• technical/advisory functions

at national, provincial and local level.  The central purpose of intergovernmental relations is joint

policy-making where it is necessary to avoid the above-mentioned adverse aspects of government at

the three levels.

4. The position of the Senate in intergovernmental relations

The Senate, in its proposed conceptualisation as a "Council of the Provinces", should have the

following functions amongst others:

• Have a close and on-going relationship with the provincial governments and give expression to

the views and the administrative experience and needs of the provinces.4

• Have a real say over National Assembly bills that deal with the exercise of powers and

performance of provincial functions and articulate the interests of provinces at national level.

• It should be able to initiate legislation and bear co-responsibility as a chamber for the Republic of

South Africa as a whole regarding provincial interests.

• The provinces shall be entitled, primarily through the Senate and its structures or committees, to

participate in financial and fiscal matters affecting the provinces, especially in the drafting of the

national budget, although the Senate will have no powers to block financial bills.

• Where the national government is empowered by national legislation to promulgate subordinate

legislation or statutory instruments which affect the powers, functions or interests of provinces,

the Senate should have a say over the content of such instruments, particularly where the

provinces are required to implement such legislation or instruments.5

Thus the provinces will now have a greater say, through the Senate, in the making of national

legislation affecting their interests.  This will call upon provinces to take account of national

                                               
4 .  The Senate should have a place for civil servants from the provinces at the Senate committee meetings.
5 .  Thus providing opportunity for co-determination in administrative matters and for inputs from the provinces on
account of their administrative experience.



considerations.  It will require them to interact with each other and the National Assembly to

consider the good of their province and the country as a whole.  It will also support the regard for

provincial considerations in the national law-making process.

The Senate should thus effectively reflect provincial (and local government)6 needs and interests at

national level, while providing an appropriate forum for intergovernmental co-ordination.  Suitable

structural adjustments to existing intergovernmental structures will have to be made when the new

Senate is instituted, because the executive and line functions of national ministries and departments in

intergovernmental relations must be maintained.  The ANC is of the opinion that elaborate provisions

on the detail of intergovernmental co-ordination and structures in regard to especially executive and

administrative matters should not be contained in the constitution.

5.     The inclusion of local government in intergovernmental relations

The ANC wishes to promote the relationship between national government and local government.

Local government, being a level of government, should not be neglected in a system of intergovern-

mental relations to increase the problem-solving capacities of the system.

6.     Structuring of and constitutionalising intergovernmental relations

The ANC believes that it is not necessary or advisable for the constitution to spell out in detail all the

specific institutions of intergovernmental relations.  These will develop in line with the needs of

executive and legislative cooperation.

However, in general the principle should be followed that intergovernmental relations should not

obscure decision-making processes.  Intergovernmental institutions should promote democratic

government and function in a transparent way.

Secondly the Senate is the principle form of intergovernmental relations at the level of legislation and

in regard to the respective legislatures.  It should also be charged with the responsibility for

supervising, co-ordinating, facilitating and directing executive intergovernmental relations.

                                               
6 .  See below.
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In compliance with the agreement between the management of the CPG and CA, I enclose the
under-mentioned preliminary recommendations of the Commission for consideration by the
relevant committees.  I must emphasise that these recommendations contain only the interim views
of the Commission as all the information required for the final recommendations has not yet been
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committees accordingly.

Preliminary recommendations on intergovernmental arrangements

Further preliminary recommendations will be forwarded as soon as possible as per the
Commission's programme which has been submitted to you.

CHAIRPERSON

8 June 1995

COMMISSION ON PROVINCIAL GOVERNMENT

PRELIMINARY RECOMMENDATIONS ON
INTERGOVERNMENTAL ARRANGEMENTS
(RECOMMENDATIONS DOCUMENT 10)

1. INTRODUCTION

1.1 See introductory notes under recommendations on provincial legislative competence
(Recommendation 2).

1.2 The term "intergovernmental relations" can be interpreted to include every aspect of the
official relationships among different levels of government and between governments on the same
level.  These constitute a very complex and pervasive set of relationships, encompassing anything
from informal and unstructured communications among officials of national, provincial and local



governments to highly structured meetings or conferences involving high-level political office-
bearers.  It would obviously be neither feasible nor appropriate to deal with the total spectrum of
intergovernmental relations in this document, which is concerned with the elements of a system to
be provided for in the new Constitution.

1.3 In considering ways in which the new Constitution might deal with intergovernmental
relations, it is important to bear in mind the South African experience in this regard under the
interim Constitution; and it could also be helpful to take note of the various ways in which such
matters are handled in other countries whose practices might be instructive in this context.

1.4 The Commission funded a research project on intergovernmental relations in countries
employing a variety of methods for dealing with such relations, namely Belgium, Canada,
Germany, India, Nigeria and the United States of America.  These countries have multi-level
governments with varying degrees of decentralisation of powers to sub-national levels of
government.  The methods employed by them to facilitate effective intergovernmental relations
vary from structures provided for in the national constitution to wholly non-statutory
arrangements.  The Commission is of the opinion that the study of intergovernmental relations in
these countries provides a useful background for relevant decision-making in South Africa.  The
edited research report will be made available to the Constitutional Assembly.

1.5 A synopsis of current arrangements for intergovernmental relations in South Africa is
appended (See Annexures A and B).

2. CONSTITUTIONAL PRINCIPLES AND PROVISIONS

2.1 The following Constitutional Principles will influence the nature of intergovernmental
relations under a new Constitution -

CP I - provides for the establishment of one sovereign state

CP III  - provides for the promotion of national unity

CP IV  - prescribes separation of powers between the  legislature, executive 
and judiciary, with appropriate checks and balances to ensure 
accountability, responsiveness and openness.

CP VII - empowers the judiciary to safeguard and enforce the Constitution.

CP XVI - prescribes the structuring of government at national, provincial and 
local levels.

CP XVIII - prescribes special procedures and majorities for amendments to the 
new Constitution which alter or concern the powers, boundaries, 
functions and institutions of provinces.



CP XIX - XXI - prescribe the criteria and other considerations for the division of 
powers and  functions between levels of government.

CP XXII - prohibits encroachment by national government on the
geographical, functional or institutional integrity of provinces.

CP XXIII - gives precedence to national legislative powers in unresolved 
disputes concerning legislative powers.

CP XXIV - provides for local government powers, functions and structures.

CP XXV - provides for the allocation of fiscal powers and functions to all three 
levels of government.

CP XXVI - confers upon all levels of government the right to an equitable share 
of revenue collected nationally.

CP XXVI - prescribes the continued existence and functions of a Financial and 
Fiscal Commission and representation thereon of provinces.

CP XXIX - provides for the independence of a Public Service Commission and 
Auditor-General in the interests of the maintenance of effective 
public finance and administration.

2.2 In addition to the establishment of the three levels of government and provisions relating to
their powers, functions and structures, the following institutions relevant to intergovernmental
relations are established by the interim Constitution -

(a) Senate (sections 48 - 54)

(b) Courts of law, including the Constitutional Court (particularly sections 98, 1 01 and 103)

(c) Commission on Provincial Government (sections 163 - 173)

(d) Auditor-General (section 191 - 194)

(e) Financial and Fiscal Commission (sections 198 - 206)

(f) Commission on Remuneration of Representatives (sections 207 - 208)

(g) Public Service Commission (sections 209 - 21 1)

(h) Minister and National Commissioner of Police and other provisions (sections 214 - 223)



These institutions, and their roles in intergovernmental relations, are described briefly in Annexure
A.

3. DISCUSSION General

3.1 The nature of the powers and functions allocated to the various levels of government
within a state (country) and the method of allocation have a significant influence on the nature of
intergovernmental relations within that state, and on the institutions required to facilitate sound
relations.  In a state where there are no provinces or regions, for instance, relations would
obviously be simpler, involving only the central and local levels.  In a federal state, such as the
United States of America, the relationships are more complex.  In South Africa, relevant aspects
for the future structuring of government are still to be determined by the Constitutional Assembly.
However, the Constitutional Principles require that there be three levels of government (CP XXI)
and that provinces must retain powers and functions which are not substantially less than or
substantially inferior to the powers and functions assigned to them in the interim Constitution (CP
XVIII.2); but the Constitutional Principles also require the national government inter alia to
maintain economic unity and national security, to prevent unreasonable actions by provinces
prejudicial to the interests of others or the country as a whole and to promote inter-provincial
commerce (CP XXI).  The Constitutional Principles furthermore provide for legitimate provincial
autonomy and non-encroachment by the national government upon the geographical, functional or
institutional integrity of a province (CP XX and XXII).  Here intergovernmental relations become
even more complex.  This is compounded by the creation of a further set of relationships between
national and local and provincial and local governments (CP XXIV).  Inter-provincial relations
among provincial governments, and relations among local governments, further complicate the
picture.

3.2 As noted in the introductory remarks above, not all of these relationships need be dealt
with in the Constitution, nor is it possible to do so.  It is apparent from the appendix that a number
of formalised non-statutory structures have already been created to deal with certain aspects of the
relationships between national and provincial governments and among provincial governments.
(See Annexure B.) The Commission has already expressed its support for the further
institutionalisation of such mechanisms in an emerging system of intergovernmental forums (par 1.
10 of Document 2).  However, the Commission also cautioned against the creation of any
perceptions that the national government dominates proceedings pertaining to provincial
government and administration.  The creation of such perceptions should be avoided too in forums
which include local government representatives.  The Commission therefore suggested that
intergovernmental forums be chaired in rotation by national and provincial representatives (and by
extension local government representatives in the appropriate forums) to remedy such perceptions.
In developing a system of co-operative governance, attention to such detail is perhaps as important
as the larger structural and constitutional issues (par 1. 11 of Document 2).  The Commission has
also recommended that there be consultation on appropriate matters with representative local
government bodies in forums to be established in terms of national and provincial laws (par. 3.2.5
of Document 9).



3.3 "Framework legislation " is a concept which frequently crops up in current discussions
about intergovernmental relations.  The question has been raised whether provision should be
made in the new Constitution for framework legislation which would then form part of the system
of intergovernmental relations between national and provincial levels of government.  In the
Commission's view this is not the appropriate context for the discussion of framework legislation.

The concept of framework legislation is applied for example in Germany.  There the Länder have
exclusive legislative power only where and to the extent that they are explicitly empowered by
federal law to pass such laws (article 71), while they have concurrent legislative powers as long as
and to the extent that the Federation does not exercise its legislative powers (article 72).  The
Länder therefore have limited exclusive or concurrent legislative competency.  Article 75 of the
German Basic Law provides for the enactment of framework legislation by the Federation, which
allows Länder to enact more extensive provisions within that framework.  Six areas for framework
legislation are listed, namely -

(i) the legal status of persons in the public service of the Länder, municipalities and other 
public corporations;

(ii) general principles of higher education;
(iii) general legal status of the press and the film industry;
(iv) hunting, nature conservation and landscape management;
(v) land distribution, regional planning and water management;
(vi) registration of residence or domicile, as well as identity documents.

In South Africa's case, while the interim Constitution empowers Parliament to pass laws in respect
of all the Schedule 6 functions, provincial laws prevail unless the national legislation fulfils the
conditions of section 126(3).  The provisions in section 126(3) allow Parliament to enact
"framework" legislation, e.g. providing for norms and standards for certain matters.  However,
framework legislation could deal also with matters other than those clearly involving
intergovernmental relations.  For instance, it could be provided for in order to allow for further
functions to be assigned to provinces, e.g. in regard to water, forestry, minerals, etc.  The
Commission is therefore of the opinion that framework legislation could be dealt with more
appropriately in conjunction with the legislative competence of provinces, rather than under the
heading of intergovernmental relations.

3.4 In regard to matters relating to intergovernmental relations that could be provided for in
the new Constitution, it may be noted that the more recent constitutional practice has a tendency to
provide for some aspects of intergovernmental relations in the constitutions (Germany, India,
Belgium and South Africa), while older constitutions of the eighteenth and nineteenth centuries
tended to omit such provisions (USA and Canada).  The change is undoubtedly due to the
increasing scale and complexity of governmental operations, and the interdependency of services
rendered by the various institutions of government, which require such co-operation; as well as to
the growing need for closer co-operation between levels of government in the national interest in a
changing world order.



3.5 A preliminary report on the research referred to in paragraph 1 .3 contains the following
statement:

"South African circumstances - as is the case internationally require a high level of co-
operative intergovernmental relations.  This means in essence that there should be a
range of networks between the provinces themselves and with the national government.
[Local governments should also be included in such networks.] It does not mean that
there will be no competition between the various levels of government, but rather that
where required partnerships will be established.

In organising intergovernmental relations a balance must be struck between a
constitutional/statutory framework and the allowing of sufficient room for spontaneous
and ad hoc developments.  Intergovernmental relations cannot be confined to the
narrow definitions of the constitution or other statutes; on the other hand, a young
democracy such as South Africa cannot adopt a laissez faire approach to the
relationship between levels of government.

It must be emphasized that no single institution, whether created by the constitution or in
a spontaneous manner, should be seen as the sole facilitator in intergovernmental
relations.  The whole body politic - legislative, executive and judicial organs, civil
servants, political parties, specialist agencies and pressure groups in civil society -
should combine forces to provide a dynamic network to link the levels of government in
as many ways as circumstances may require.

The new constitution should be a catalyst for an intergovernmental partnership by
initiating and introducing a framework for intergovernmental relations, but without
attempting to dominate all other initiatives.

It is recommended that::

(i) the new constitution should contain an overall [statement of] objectives which
requires that all levels of government shall strive towards co-operation, consultation and
co-ordination in the exercise of their responsibilities with the aim of serving the people of
South Africa in an optimal manner.  Such a provision could be used as an introduction to
the allocation of powers to national, provincial and local governments

(ii) the importance of sound intergovernmental relations and a partnership based on
mutual respect and sharing should therefore receive constitutional recognition and be
mandatory on all tiers of government.  This will have a legal, political and moral impact
on the whole governmental fabric.  It will also ensure that the constitutional and legal
basis of intergovernmental agreements is explicit, which in turn will allow the judiciary to
develop a jurisprudence that could serve as a framework for intergovernmental
relations;



(iii) the Constitutional Court should in its interpretation of the constitution and its
efforts to balance national and provincial interests, use the objective referred to in (i)
above to develop the contours within which all levels of government must exercise their
powers and functions.  "

3.6 In the light of these observations, and in order to establish a general principle of co-
operative governance, the Commission recommends that a provision requiring co-operation,
consultation and co-ordination between levels of government in all functional areas which do not
fall within their exclusive power, be included in the new Constitution.

However, such a provision should also determine that any higher level of government shall not
exercise its powers, whether exclusive or concurrent, so as to encroach upon the geographical,
functional or institutional integrity of any lower level of government [CP XXII and section
174(4)].

3.7 A System of Intergovernmental Relations

The need to develop an effective system of intergovernmental relations for South Africa is obvious.
Such relations can be broadly classified as addressing three categories of activity, namely

*  Legislative activities
*  Executive activities
*  Administrative activities

There may be a considerable overlap between the categories.  However, there could also be
considerable differences in the nature of the institutions which may be provided to facilitate co-
operation, co-ordination and consultation between governmental structures in each of the broad
categories.

3.8 Relations in respect of legislative activities

3.8.1 The assignment of legislative powers and functions between levels of government is usually
dealt with in the national constitution.  It is therefore appropriate that a constitution should also
provide for any institutions considered necessary to allow for regional participation in the national
legislature and/or to deal with any conflict among legislatures which may arise out of a division of
legislative powers. (in Germany for instance, the Bundesrat has been provided for in Article 50 of
the Basic Law.)

3.8.2 The Senate

In South Africa, the interim Constitution provides for a Senate which could fulfil a role in
intergovernmental relations in the legislative process.  It appears, however, that up to now the
Senate has not functioned effectively in this regard.  The Commission is of the opinion that a
properly composed second chamber can play a significantly stronger role in facilitating
intergovernmental co-operation particularly in respect of legislation affecting provinces and even



local government.  The Commission recommended in its document on a second chamber of
Parliament (Document 4) that the Senate should be strengthened to this end, that it should be
composed of representatives of the provincial legislatures and play a more significant role in regard
to legislation affecting provinces, and that representatives should be required to report back to
their respective legislatures.  It was also recommended that the Senate be given an enhanced role in
regard to legislation affecting the powers and functions of provinces.  The Commission is
furthermore aware of suggestions that the second chamber should have a permanent committee on
intergovernmental relations.  However, this is not a matter that needs to be addressed in the
Constitution.

3.8.3 The Commission recommends that the Senate, constituted as recommended in Document 4
be retained and that it actively perform the envisaged role in intergovernmental relations.

3.8.4 Commission on Remuneration of Representatives

Although this Commission is not mandated to play a role in the legislative process, it is included in
this category because of its co-ordinating function in regard to the remuneration of legislators of all
levels of government.  The CPG considers the retention of this Commission to be of great
importance.  Its role could be expanded to include the determination of the remuneration of
traditional leaders as such, and the CPG recommends accordingly.  The recommendations of the
Commission on Remuneration of Representatives should furthermore be binding upon all levels of
government, subject only to the availability of funds and the approval of the President.

3.8.5 Courts of law (including the Constitutional Court)

The courts are vital as final arbiters in disputes between levels of governments or governments on
the same level, concerning the exercise of their legislative, executive and administrative powers and
functions.  However, the Commission is of the opinion that court actions should be invoked only as
a last resort after all political and administrative processes to reach a solution to any problems have
been exhausted.  Courts tend to decide whether a party to a dispute has acted within the
parameters prescribed by statute or common law rather than seeking a solution for the problems
which led to the dispute.  Other mechanisms are required to assist the disputing parties to work out
mutually satisfactory solutions.

3.8.6 Local government

Section 174 of the interim Constitution provides for the autonomy, within limits, of local
government, prohibits encroachment on its powers, functions and structures by Parliament or a
provincial legislature and provides for publication of proposed legislation which materially affect its
status, powers and functions or its jurisdictional boundaries, for comment and representations.
The Commission has in general recommended the retention of similar provisions in the new
Constitution (paragraph 3.2.4 of Document 9).  In Document 9 it has also recommended the
establishment of formal consultation processes between national and provincial governments and
representative local government bodies in forums to be established in terms of national and
provincial laws (paragraph 3.2.5).



3.8.7 The Commission is of the opinion that no further constitutional provisions are required for
the resolution of possible conflict in regard to the legislative powers of the national and provincial
levels of government.  If such a conflict does arise, a mediation committee could be formed,
consisting either of an equal number of members of each Chamber (with the Senate representing
the provinces), or else of Parliament and the provincial legislatures) involved.  The object of these
mediation committees would be to arrive at compromise proposals in order to resolve such
conflicts.  Only if such mediation proves unsuccessful would it become necessary, as a last resort,
to refer a dispute to the Court.

3.9 Relations in respect of executive activities

3.9.1 Annexure B contains information in respect of a number of formal non-constitutional
structures established since the commencement of the interim Constitution to facilitate
intergovernmental executive relations.

3.9.2 The following institutions in this category are of particular importance -

The Intergovernmental Forum - The Forum is composed of four ministers and the nine provincial
Premiers.        The President and Executive Deputy Presidents attend meetings of the Forum twice
a year.  Meetings are chaired by the President or a Deputy President or in their absence by the
Minister for Provincial Affairs and Constitutional Development.  The Commission is of the opinion
that the manner in which this forum is presently constituted and conducted could create the
impression that it is an instrument of and dominated by the national government.  Such an
important institution concerned with intergovernmental relations should be restructured to reflect a
greater equality among the participating governments.  It should manifestly be seen to be a forum
in which national ministers and premiers have equal status.  For this reason it should not be
perceived to be functioning under a Cabinet minister of the national government.  The meetings
should be chaired on a rotational basis.

Such a forum should have plenary meetings in which reports are considered and adopted.  Plenary
meetings of the forum should be open to the public.  The preparatory work should be done by
committees for specific functional areas with the support of the forum's own professional and
administrative staff.  It could, but need not necessarily, incorporate some of the issues which are
presently dealt with by the Inter-departmental Ministerial Forums (MINMEC).  The forum could
also have a special mediation committee to address conflicts in regard to the executive functions of
the two levels of government.

The question whether the Constitution should establish such a body is dealt with in paragraph 4.4
below in the proposals in regard to new constitutional provisions.

The Premiers' Forum - This Forum has been established by the provincial governments to discuss
matters of mutual interest and more specifically to prepare Premiers for meetings of the
Intergovernmental Forum.  The Forum's discussions could be broadened to include matters
involving actual or potential conflict between provinces or between national government and



provinces.  As with the Intergovernmental Forum, the Premiers' Forum could play a very important
role in intergovernmental relations.

MINMEC - These interdepartmental forums have been established between national line-function
Ministers and Members of Executive Councils responsible for relevant functions.  They meet on an
ad hoc basis, inter alia to consider policy matters, co-ordinate legislation, plan joint programmes,
exchange information, etc.  Such forums could perhaps be incorporated into the intergovernmental
executive relations structure recommended below.

3.10  Relations in respect of administrative activities

3.10.1 The following institutions are provided for in the interim Constitution to deal with specific
aspects of intergovernmental administrative relations -

3.10.2 Auditor-General - it is self-evident that the role of the Auditor-General is to ensure the
regularity and efficiency of the collection and expenditure of revenues in a uniform manner at all
levels of government.  The retention of the Auditor-General's functions in the new Constitution is
recommended.

3.10.3 Financial and Fiscal Commission  the Commission's recommendations in regard to the FFC
are contained in its Document 7.

3.10.4 Public Service Commission - the Commission's recommendations in respect of staff matters
are contained in Document 6. The Public Service Commission, under whatever name is to be
decided upon, should also be instrumental in determining levels of remuneration and conditions of
service for local government employees. It should also be consulted in regard to the
remuneration and conditions of service of the staff of provincial legislatures(Recommendations
Document 31.

3.10.5 The Commission on Provincial Government was created by the interim Constitution with
the specific objective to facilitate the establishment of provincial government and with the
competency -

(a) to advise the Constitutional Assembly on the development of a constitutional dispensation
with regard to provincial systems of government (including local government) ;

(b) to advise the national government or a provincial government on the establishment and
consolidation of administrative institutions and structures in a province or on any matter arising out
of the application of section 124 of the interim Constitution, i.e. the establishment of provinces in
terms of that Constitution; and

(c) to make recommendations on the rationalisation of statutory enactments or public sector
resources directed at the introduction and maintenance of an effective system of provincial
government.



It was obviously intended that the Commission should exist only for the duration of the interim
Constitution to facilitate the matters mentioned above.  The Commission decided at its first
meeting that it had a limited lifespan and would disband upon the adoption of a new Constitution.
The Commission still holds that view and consequently recommends that the relevant provisions be
omitted from the new Constitution.

3.10.6 The Commission did not investigate the position of the South African Police Service as
such as this was not considered to fall within its mandate to facilitate the establishment of
provincial government.

4. NEW CONSTITUTIONAL PROVISIONS

4.1 As in so many other matters, the institutionalisation of intergovernmental relations may be
viewed from maximalist or minimalist positions.  Should nothing be said in the Constitution,
leaving all to the process of time?  Or should provisions be laid down, either broadly or in close
detail?

4.2 The constitutional provision for intergovernmental relations bears little relation to the
"federal" debate as such.  A classic federation, such as the USA, makes no constitutional provision
in this regard.  However, any modern state with multi-level government - irrespective of the
distribution of powers among those governments - confronts the question whether inter-
governmental relations should be constitutionalised and, if so, to what extent and by means of
which institutions.

4.3 The countries studied in the research project commissioned by the CPG show a wide
variety of practices.

The Nigerian constitution, for example, created a large number of institutions ranging from the
Council of State to a Police Council to deal with inter-state matters.   A National Council on Inter-
governmental  Relations was created by Decree in 1992 to -

* monitor the operations of the federal system and give continuing attention to 
intergovernmental relations in the Nigerian federal system;

* study, conduct research and maintain data on intergovernmental relations;

* recommend solutions to problems of intergovernmental relations and provide necessary 
forms of improvement;

* play mediatory roles towards resolving conflicts between the Federal, State and Local 
Governments; and

* establish contacts with other organisations with similar objectives.



The Indian constitution provides in more general terms for the establishment of an inter-state
council to -

* inquire into and advise upon disputes between states;

* investigate and discuss subjects in which some or all of the states or the Union and one or 
more states have a common interest;

* make recommendations upon any such subject, particularly in regard to better co-
ordination of policy and action with respect to that subject.

In the United States of America the Advisory Council on Intergovernmental Relations and 26 State
Councils are non-statutory creations involved in resolving inter-state issues.  In Canada,
interactions are even more unstructured.

By contrast, in Germany the Bundesrat is provided for in the Basic Law.

The manner in which intergovernmental relations are provided for is obviously a product of each
country's experience.  These experiences do not provide models for South Africa to follow, but
they may be instructive.

It is clear that in modern states with multi-level government, provision must be made for
institutionalising intergovernmental relations, either in the Constitution or by other means.  The
case for constitutional provisions must be made on the basis of a country's experience in the
desirability of establishing certain formal channels for articulating interests and entering into
intergovernmental discussions, and for exercising checks; as well as for structures capable of
playing an independent mediating role in intergovernmental relations.

4.4 Council for Intergovernmental Executive Relations

4.4.1 The Commission is of the opinion that intergovernmental executive relations are of such
complexity and importance in South Africa that provision should be made in the new Constitution
for an institution to co-ordinate and facilitate such relations.  Provisions have indeed been made in
the interim Constitution for bodies to deal with intergovernmental relations in the legislative
category (e.g. the Senate) and the administrative category (e.g. the Public Service Commission).
However, no provisions were made for the extremely important category of executive relations.
This omission should be corrected in the new Constitution.

4.4.2 In the research report referred to in paragraph 1.3 above, it was proposed that a National
Commission on Intergovernmental Relations should be provided for in the new Constitution.  The
functions of such a commission would be inter alia to monitor the operation of national-provincial-
local relations, to undertake research relevant to the formulation of policy on intergovernmental
relations, to collect relevant data, to propose options for solving conflict between levels of
government and to assist with the establishment of intergovernmental partnerships within or



between provinces.  It was suggested that the composition of the commission should provide a
scientific, expert and technical basis for its functioning and should enhance its acceptability and
credibility at all levels of government.

4.4.3 The Commission considered this proposal and is of the opinion that it has merits.
However, the Commission is not convinced of the need to create a new structure unconnected with
government to deal with intergovernmental relations.  Apart from problems which would
undoubtedly arise in regard to its composition, the persons to serve on it, and its general
acceptability and credibility, such a commission would tend to create a new bureaucracy whose
functions would overlap with institutions already established to deal with intergovernmental
relations and which will continue to exist in a new constitutional dispensation, e.g. the
Intergovernmental Forum.

4.4.3 In paragraph 3.9.2 the Commission highlighted the importance of the Intergovernmental
Forum as a facilitator of intergovernmental executive relations.  The Commission is of the opinion
that this Forum could be the basis for a body to be established by the Constitution to deal with
intergovernmental executive relations.  The Commission considers it necessary, however, that it
should be restructured significantly in order to function effectively as the main co-ordinating and
facilitating institution for such relations in South Africa.  The framework for its composition and
activities should be provided for in the new Constitution.

4.4.4 The Commission has prepared draft constitutional provisions for the establishment of a
Council for Intergovernmental Executive Relations (see Annexure C) to replace the non-statutory
Intergovernmental Forum.  The proposed provisions are discussed in the following paragraphs.

4.4.5 Composition

It is proposed that the Council consist of the nine Premiers of the provinces and not more than nine
Ministers appointed by the President.  This should give the Council the necessary status as an
institution for intergovernmental executive relations (a status almost approaching that of the
Bundesrat in Germany).               The composition will allow for a balancing of national and
provincial interests, although it will be in the discretion of the President to nominate fewer than
nine Ministers.  One such minister should be the Minister responsible for local government matters.
Decisions made by this body will carry considerable weight because of its composition, although
some of its decisions may have to be ratified by Cabinet and provincial Executive Councils.
Provision is made for representation of a Premier or Minister when unable to attend.  Membership
of the Council will be terminated if a member vacates office as Premier or Minister.

4.4.6 Chairpersons

The proposal is that the Council elect its own Chairperson and Deputy Chairperson for such period
as determined by itself.  This will allow for the rotation of the chair among all members and is a
significant departure from the present practice in the Intergovernmental Forum.  It would reflect
the equality of members of the Council in matters pertaining to intergovernmental relations.



4.4.7 Objects and functions

The object of the Council will be to facilitate effective co-operation, co-ordination and consultation
in executive matters among all levels of government and between governments on the same level.
This should be seen as an activity distinct from the ordinary legislative processes.  The Council will
be competent -

(a) to monitor the operation of intergovernmental executive relations among all levels of 
government and between governments at the same level;

(b) to issue directives regarding the establishment, maintenance and improvement of a system 
of intergovernmental executive relations;

(c) to facilitate the development and co-ordination of policy in matters of mutual interest;

(d) to facilitate mediation in disputes between national and provincial and between provincial 
executive institutions in regard to their executive powers and functions;

(e) to provide assistance in regard to any matter relating to intergovernmental relations 
between a provincial government and local governments or between local governments in 
a province at the request of any such government;

(f) to monitor and facilitate the development of the capacity of the provinces' administrative 
structures to exercise their powers and perform their functions efficiently and effectively;

(g) to perform any function which the Council considers to be relevant or ancillary to its 
functions; and

(h) to publish reports from time to time on its activities and on matters which have engaged its 
attention and to table an Annual Report in Parliament and the provincial legislatures.

4.4.8 Meetings of the Council

It is proposed that the Council will determine the time and place of its meetings.  A quorum of
two-thirds of all its members will be required.  Decisions will have to be made by a two-thirds
majority of all its members, although it could be expected that consensual decision-making would
be striven for.  The requirements for a special majority should encourage members to seek such
consensus.

4.4.9 Committees

In view of the extent and diversity in the content of matters that the Council will have to deal with,
it could not function effectively if it were to attend to every such matter itself.  The Council will
therefore be competent to establish committees from among its members or from other persons
appointed by the Council.  A committee on local government relations should be established to



accommodate local government interests in the Council's structures.  Such a committee would
include one member nominated by a representative local government institution in each province
upon the invitation of the Council.  The latter provision is necessary in the event of more than one
representative local government body being recognized in any province.  Co-option of other
persons to serve on committees is provided for.

The committee system will allow for the creation of both ad hoc committees, (e.g. to deal with
mediation in a particular dispute) and permanent committees to deal with specific functional areas,
e.g. fiscal and financial relations (recommendations by the FFC on allocations to provinces and
local government could be dealt with in this committee), administrative capacity, foreign affairs,
etc.  The system may include committees to deal with functional areas presently dealt with on an ad
hoc basis by MINMEC.  The Council could delegate any of its powers to a committee to allow it
to dispose of certain matters.  However, committees should be required to report back to the
Council and the Council could amend or rescind any decision of a committee.

Although not required in the proposed constitutional provisions, plenary sessions of the Council
and its committees should be open to the public, except when the Council considers it in the
national interest to deal with certain matters in camera, e.g. in mediation procedures.

4.4.1 0 The draft provisions also deal with the remuneration of members of committees and
persons co-opted by committees who are not employed by the state or a local government.  No
provision in this respect need be made for members of the Council as they will all be in the employ
of the state.

4.4.11 It is particularly important that the Council should have the power to appoint staff and
manage its affairs without having to rely completely on services rendered by a department of the
national or provincial governments.  This independence is provided for in the draft text.  It will,
however, not preclude the Council from utilising the services of an existing department on an
agency basis if this proves to be more economical.  Its line staff should be seen to be independent
of any departmental structure.  Staff from government departments, particularly those presently
supporting the functioning of structures such as the Intergovernmental Forum, could be seconded
or transferred to the administration of the Council.

4.4.12 Finally, the Council is empowered to make rules and determine procedures for the conduct
of its own meetings and activities, including those of committees established by the Council.

4.5 The Commission is of the opinion that a Council established in the manner described above,
would contribute immensely to the achievement of co-operative intergovernmental relations in
South Africa.  Through its committees and the activities of its staff, it would be able to identify at
an early stage areas in regard to which intergovernmental conflict might arise, and to facilitate and
support timely action to prevent such conflict from impacting negatively on government
administration.  It would strengthen the processes of joint policy-making and assist in improving
intergovernmental relations at all levels.  Particularly in relation to provincial and local levels of
government, the Council could identify needs for the development of administrative capacity, and



facilitate such development.  In general, it would foster processes of co-ordination and
consultation among governments and government structures, and play a key role in a system of co-
operative governance.

4.6 The Commission has been careful not to propose powers and functions for the Council of
such a kind as to create the impression that it could become a "Super Cabinet" which will consider
all policy matters concerning more than one level of government.  The Council should deal
primarily with matters concerning relations among governments rather than with the contents of
policies, so as not to cause undue delay in the development and implementation of policy.

4.7 The Commission recommends the establishment of a Council on Intergovernmental
Executive Relations as described in the paragraphs above and the draft constitutional text in
Annexure C.

ANNEXURE A

PROVISIONS OF THE INTERIM CONSTITUTION RELATING TO
INTERGOVERNMENTAL
RELATIONS

(a) The Senate

Sections 48 - 54, 61

The Senate is composed of 10 senators for each province, nominated by the parties represented in
a provincial legislature, on a proportional basis related to the number of seats held by a party in the
provincial legislature.

The Senate's purpose is not defined explicitly, but clearly the intention was that, in general, it
would afford its members the opportunity to represent provincial interests in the national
legislature.  It is common cause that the Senate has not functioned effectively in this regard.  See
inter alia the CPG's Preliminary Recommendations on a Second Chamber - Document 4.

The Senate's constitutional role as a guardian of provincial interests is seen specifically in sections
61 and 62.

In terms of section 61, Bills affecting the boundaries or the exercise or performance of the powers
and functions of the provinces must be passed separately by both Houses; and a Bill (other than
one amending the Constitution in terms of section 62) affecting such matters in the case of a
particular province or provinces, requires the approval of a majority of senators from the province
or provinces in question.



Constitutional amendments must ordinarily be adopted by a joint sitting of both Houses, and
require a majority of at least two-thirds of their combined members.  However, section 62 specifies
inter alia that amendments concerning the legislative competence of provinces (section 1 26) or
their executive authority (section 144) must be passed separately by both Houses, by majorities of
at least two-thirds of the members of each House.

(b) Courts of Law

The Constitutional Court

Sections 96 - 100, 102

Consisting of a President and 10 other judges, the Constitutional Court has jurisdiction as the court
of final instance over all matters relating to the interpretation, protection and enforcement of the
Constitution's provisions, including any dispute of a constitutional nature between organs of state
at any level of government [section 98(2)(e)].

The Supreme Court, and other Courts of Law

Sections 101, 103

Within its area of jurisdiction, a provincial or local division of the Supreme Court has the powers
of the Constitutional Court (in terms of provisions in section 98) to exercise jurisdiction inter alia
in respect of disputes over the constitutionality of any executive or administrative act or conduct of
any organ of state, and any dispute of a constitutional nature between local governments or
between a local and a provincial government.

Other courts of law may serve as a point of entry in intergovernmental disputes.  In all other courts
of law, if the validity of a law or provision is questioned on constitutional grounds, the presiding
officer may postpone proceedings so that application may be made to a provincial or local division
of the Supreme Court to deal with the issue or refer it to the Constitutional Court.

(c) The Commission on Provincial Government

Sections 163 - 173

The Commission on Provincial Government consists of a minimum of 10 and a maximum of 15
members, appointed by the President.  At least one member must be appointed from each province
with the concurrence of the province's Premier.

The object of the Commission is to facilitate the establishment of provincial government.

To that end, the CPG is competent to advise the Constitutional Assembly on the development of a
constitutional dispensation with regard to provincial systems of government.  Such advice shall



inter alia include recommendations regarding the finalisation of the number and the boundaries of
the provinces; the constitutional dispensation of such provinces; the final delimitation of powers
and functions between national and provincial government; fiscal arrangements between national
and provincial governments; and the powers and functions of local government.

The CPG is also competent to advise the national government and provincial governments on the
establishment and consolidation of administrative institutions and structures in provinces, and on
any matters arising out of section 1 24 concerning the establishment of provinces.

The CPG is furthermore competent to make recommendations to the national government or
provincial governments on the rationalisation of statutory enactments or public resources directed
at the introduction and maintenance of an effective system of provincial government.

(d) The Auditor-General

Sections 191 - 194

The Auditor-General's appointment must be approved by a majority of at least two-thirds of the
members of the National Assembly and the Senate present and voting at a joint meeting.

The Auditor-General shall inter alia audit and report on all the accounts and financial statements of
all the accounting officers at national and provincial level of government.  He shall also audit and
report on all the accounts and financial statements of any local government whose accounts and
financial statements are required in terms of a law to be so audited.

At the request of the President or Parliament, the Auditor-General shall also conduct performance
audits.

(e) The Financial and Fiscal Commission

Sections 198 - 206

The FFC must make recommendations to the relevant legislative authorities regarding the financial
and fiscal requirements of the national, provincial and local governments.  Matters within its
purview include fiscal and financial policies; equitable allocations to national, provincial and local
governments from revenue collected nationally; criteria for the allocation of financial and fiscal
resources; taxes, levies, imposts or surcharges that a provincial government intends to levy; and the
raising of loans by a provincial or local government, and the applicable financial norms.

The Commission's membership consists of a (full-time) chairperson and deputy chairperson,
appointed by the President in consultation with the Cabinet; and 16 other (part-time) members:
nine persons, each of whom is designated by a province's Executive Council, and appointed by the
President, and seven other members appointed by the President on the advice of the Cabinet, at
least one of whom must have expertise in local government finance.



(f) The Commission on Remuneration of Representatives

Sections 207 - 208

The Commission, constitutionally required to be established by an Act of Parliament, shall make
recommendations to Parliament, the provincial legislatures and local governments on matters
concerning the remuneration and allowances of members of all elected legislative bodies of the
national government, and of provincial and local governments, including members of the provincial
Houses of Traditional Leaders and the Council of Traditional Leaders.

(g) The Public Service Commission

Sections 209 - 211

The Public Service Commission, with a minimum of three and a maximum of five members, is
appointed by the President.  It is competent inter alia to make recommendations, give directions,
and conduct enquiries with regard to the organisation and administration of departments and the
public service; conditions of service and personnel practices;         and the promotion of efficiency
and effectiveness in departments and the public service.  When requested, the PSC is competent to
advise the President, a Minister or a member of the Executive Council of a province in regard to
any matter relating to the public service or the employment, remuneration or other conditions of
service of functionaries employed by any institution or body receiving funds wholly or partly
appropriated by Parliament or a provincial legislature.  The PSC may also exercise other powers
and functions entrusted to it by a law of a competent authority.

Provincial public service commissions may be provided for by provincial legislatures.  A provincial
public service commission functions in respect of public servants employed by the province, subject
to norms and standards applying nationally.  It may also exercise and perform other powers and
functions of the Public Service Commission assigned to it by the President with the approval of the
Premier of the province.

(h) The Police Board of Commissioners, and the Committee of the Minister and MECs

Sections 214, 216 - 220

Section 214 requires that an Act of Parliament establish and regulate a South African Police
Service structured at both national and provincial levels, which shall function under the direction of
both the national government and the various provincial governments.

(i) Section 220(2) requires that this Act shall provide for the appointment of a Board of
Commissioners, consisting of the National Commissioner and the Provincial Commissioners, to
promote co-operation and co-ordination in the Service.



The President appoints the National Commissioner, who exercises executive command of the
Service subject to the directions of the Minister.  The National Commissioner is in turn responsible
for the appointment of provincial commissioners subject to the approval or veto of the relevant
Members of the Executive Councils.   A Provincial Commissioner exercises responsibilities subject
inter alia to the National Commissioner and the directions of the relevant MEC.

(ii) Section 220(1) specifies that a committee, consisting of the Minister and the respective
Members of the provincial Executive Councils, shall be established to ensure the effective co-
ordination of the Service and effective co-operation between the various Commissioners.

ANNEXURE B

FORMAL NON-CONSTITUTIONAL STRUCTURES ESTABLISHED TO FACILITATE
INTERGOVERNMENTAL RELATIONS

The national government and the respective provincial governments agreed on 12 August 1994 to
establish the following structures:

(a) An Intergovernmental Forum;

(b) A Technical Intergovernmental Committee;

(c) Ministerial Forums (MINMEC); and

(d)    Interdepartmental Technical Committees.

In addition, the provinces have established a Premiers' Forum.

(a) Intergovernmental Forum

The Intergovernmental Forum is a structure for consultation and joint decision-making between
ministers of the national government and the Premiers of the provinces on matters of mutual
concern.

The Forum meets on a monthly basis.  The President and Executive Deputy Presidents attend twice
a year.  Problems have been experienced because the agenda is over-crowded; but this may be a
passing phase.

Decisions taken by the Intergovernmental Forum are binding on the national and provincial
governments only after being ratified by the Cabinet and the respective Executive Councils.



The Forum's permanent members are the Minister for Provincial Affairs and Constitutional
Development, the Minister of Finance, the Minister for the Public Service and Administration, the
Minister without Portfolio, and the provincial Premiers.  Their respective directors-general are also
in attendance.

The Minister for Provincial Affairs and Constitutional Development chairs the meeting when the
President or the Executive Deputy Presidents are not present.

(b) Technical Committee to the Intergovernmental Forum

This committee is a supporting mechanism, which undertakes the preparatory groundwork for the
Forum.

(c) Interdepartmental Ministerial Forums (MINMEC)

These forums have been established between national line-function Ministers and the Members of
Executive Councils responsible for the relevant functions.  They meet on an ad hoc basis, inter alia
to consider policy matters, co-ordinate legislation, plan joint programmes, exchange information,
etc.

The national Minister chairs the forum.

(d) Interdepartmental Technical Committees

Committees consisting of senior officials provide the MINMEC forums with technical advice and
support.  These committees meet more regularly than the forums.

The director-general of the national line-function department concerned chairs the
committee.  The national department provides a secretariat for the Interdepartmental Technical
Committee and also for the Ministerial Forum concerned.

(e) The Premiers' Forum

The Premiers' Forum, established by the provincial governments, meets monthly to discuss matters
of mutual interest.

Potentially, this body could develop a specific focus which might place it in an adversarial
relationship with the national government on occasion.

ANNEXURE C



DRAFT CONSTITUTIONAL TEXT ON INTERGOVERNMENTAL EXECUTIVE
RELATIONS

Establishment of Council for Intergovernmental Executive Relations

1     (1)    There shall be a Council for Intergovernmental Executive Relations consisting of

(a) the nine Premiers of the provinces and

(b) not more than nine Ministers appointed by the President.

(2) Whenever it is not possible for a Premier or Minister appointed in terms of subsection
(1)(b) to attend any meeting of the Council -

(a) the Premier may nominate a member of the Executive Council of the province;

(b) the President may nominate another Minister to represent him/her at such meeting.

(3) The membership of a member of the Council shall terminate when he or she vacates the
office which entitles him or her to such membership or in the case of a Minister, if the President
revokes his or her nomination.

(4) The Council shall appoint one of its members to be the Chairperson and one member to be
the Deputy Chairperson for a period determined by the Council.

(5)    (a)       If the Chairperson is absent or unable to perform his or her functions as Chairperson,
the Deputy Chairperson shall act as Chairperson, and if both the Chairperson and the Deputy
Chairperson are absent or unable to perform the functions of the Chairperson, the Council shall
elect another member to act as Chairperson.

(b) While acting as Chairperson the Deputy Chairperson or such member may exercise the
powers and shall perform the functions of the Chairperson.

Objects and functions of the Council

2.    (1)    The object of the Council is to facilitate effective co-operation, co-
ordination and consultation in executive matters among all levels of government and between
governments on the same level.

(2) The Council shall be competent -

(a) to monitor the operation of intergovernmental executive relations among all levels of
government and between governments at the same level;



(b) to issue directives regarding the establishment, maintenance and improvement of a system
of intergovernmental executive relations;

(c) to facilitate the development and co-ordination of policy in matters of mutual interest;

(d) to mediate or to facilitate mediation in disputes between national and provincial and
between provincial executive institutions in regard to their executive powers and functions;

(e) to provide assistance in regard to any matter relating to intergovernmental relations
between a provincial government and local governments or between local governments in a
province at the request of any such government;

(f) to monitor and facilitate the development of the capacity of the provinces' administrative
structures to exercise their powers and perform their functions efficiently and effectively;

(g) to perform any function which the Council considers to be relevant or ancillary to its
functions; and

(h) to publish reports from time to time on its activities and matters which have engaged its
attention and to table an Annual Report in Parliament and the provincial legislatures.

Meetings of Council

3.    (1)    The first meeting of the Council shall be held within 30 days of its
establishment at a time and place to be determined by the President, and subsequent meetings shall
be held at a time and place determined by the Council or, if authorised thereto by the Council, by
the Chairperson.

(2) A quorum for a meeting of the Council shall be not less than two-thirds of all its members.

(3) A decision of a two-thirds majority of all the members of the Council shall constitute a
decision of the Council.

(4)    All the decisions of the Council shall be recorded.

Committees

4.     (1)    The Council shall from among its members or from persons appointed in
terms of section 4(2) establish a Committee to deal with local government relations and may
establish such other committees as it may deem necessary for the execution of its functions.

(2) The Council may appoint persons to serve as members of a committee established in terms
of subsection (1) and such members shall be entitled to take part in the proceedings and to vote at



any meeting of such committee, provided that on the invitation of the Council a representative
local government institution for each province shall be entitled to nominate one person to serve as
a member of a committee established to deal with local government matters.

(3) The Council shall designate one of the members of a committee as chairperson thereof, and
if any such chairperson is absent from a meeting of the committee the members present shall elect
one from among their number to act as chairperson.

(4) The Council may, subject to such directions as it may issue from time to time, delegate any
power granted to it by or under section 2 to such a committee.

(5) The Council shall not be divested of a power so delegated and the performance of a
function so authorised, and may amend or rescind any decision of a committee.

Co-option of persons to committees

5.     (1)    A committee may co-opt any person to serve on it or to attend a particular meeting
thereof in connection with a particular matter dealt with by the committee.

(2) Such a person may take part in the proceedings of the committee in connection with such
matter or at the meeting in respect of which he or she has been co-opted, but shall not be entitled
to vote.

Remuneration of members of Committees and other persons

6. Members of committees established in terms of section 4 and persons referred to in section
5 who are not in the employment of the state or a local government, shall be paid such
remuneration and allowances as the Minister responsible for national financial affairs may
determine.

Power to appoint staff and manage its affairs

7.     (1)   The Council may appoint such staff as it may deem necessary for the efficient
performance of its functions and administration, and may, after consultation with the Public
Service Commission, determine the remuneration and conditions of service of staff members who
are not public servants seconded to the service of the Council.

(2) The Council shall be entitled to incur expenditure during the exercise of its functions which
shall be paid from money set aside by Parliament.

Rules and procedures

8. The Council may determine rules and procedures for the conduct of its meetings and
activities and for the conduct of the meetings and activities of committees established in terms of
section 4.





DRAFT ANC SUBMISSION - THEME COMMITTEE 6.1

ELECTORAL COMMISSION

1.   Guiding Principles

The ANC considers the following guiding principles to be relevant to the debate concerning the
establishment of the South African Electoral Commission:

1. A multi-party state shall exist in South Africa based on the principle of democratic majority
rule.

2. Regular elections shall be held, at no longer than five year intervals, with the creation of a
common voters roll based on adult universal suffrage at all levels of government.

3. Parliament is to be the expression of the will of the people.

4. There shall be democratically elected government at national, provincial and local levels.

2.   The Democratic Constitutional State

The need for a South African Electoral Commission emanates from the values and principles
underpinning democratic constitutionalism, including the following:

1. The South African state should have the character of a democratic constitutional state,
expressing a balance between democracy and constitutionalism.

2. The principle of democracy, including the fundamental right to vote.

3. The administration and supervision of elections by an independent body, to be called the
South African Electoral Commission.  It is proposed that the Electoral Commission consist
of 6 persons of integrity elected by a 75% majority of all members of the National
Assembly.  Such Electoral Commission shall be granted the necessary authority to
administer and direct the conduct of the elections in South Africa.

3.1 The powers and functions of the Electoral Commission should be prescribed by a national
law, subject to the democratic values enshrined in the constitution.

3.2 The Electoral Commission should be governed by the following values and principles:



* independence;
* impartiality;
* efficiency and effectiveness;
* professionalism; and
* transparency.
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General principles

1. The following ideals, which are relevant to the inner consistency of the whole of the final
constitution, should be achieved in relation to the provincial system:

1.1 National unity, reconciliation and nation building;

1.2 cost efficient and effective government, capable of redressing the iniquities of the past
and the disparities of the present;

1.3 the promotion of maximum participation in democratic and accountable governance at
all levels;

1.4 the promotion of governance close to the people and which is responsive to their needs.

Cooperative governance

The final constitution should establish a cooperative system of governance with the following
guidelines:

2.1 Cooperative and coordinated national and provincial governance should be promoted,
while strengthening the role of provinces in national policy and law

making.

2.2 National and provincial governments should have regard for one another's legitimate
interests in the exercise of their powers and functions.

2.3 Recognition should be given to legitimate regional aspirations and needs within a
context of overall national imperatives.

General matters



3. The constitution should provide for a national and uniform framework for provincial
constitutions, which could, however, allow for provincial variations in defined aspects.'

4. There should be democratically elected provincial legislatures, which should have the executive
and legislative powers as set out below.  From each of these legislatures a provincial executive
should be formed.  A provincial executive must be accountable to its provincial legislature.

5. The allocation of powers and intergovernmental relations should be based on the principle of
coordinated and cooperative governance.

6. The final constitution should make a distinction between the following two aspects of the
division of powers:

6.1 The division of legislative powers between national and provincial levels, and

6.2 the division of executive administrative powers between national and provincial levels.

Elements of the provincial system

7. The provincial system should have the following elements:

7.1 A Senate, representative of provinces, which effectively reflects provincial needs and
interests at national level, while providing an appropriate forum for intergovernmental
coordination."

7.2 Concurrent legislative competences for national Parliament and provincial legislatures.

7.3 Executive and administrative competences at national and provincial levels.

7.4 A CIear framework for determining uncertainties between national and

provincial competences.

7.5      The location of residual competences at national level.

National and provincial legislative competences
8. The final constitution should enact concurrent legislative powers for national and provincial

government broadly in accordance with the currently existing competences and in compliance
with Constitutional Principle XVIII(2) of the Interim Constitution, 1993.  The inherent
elasticity of concurrent legislative competences should be reflected in the constitution.

9. An Act passed by Parliament shall prevail over a law passed by a Provincial Legislature to the
extent of any inconsistency between them, provided that the Senate has consented to such
legislation 3 and further provided that:



9.1 the law sets minimum or uniform norms or standards across South Africa or provides
for equal opportunity or access to government services, or

9.2 the law deals with a matter that affects more than one province or enables the country
to act as a single entity or with one voice, or

9.3 the law establishes a national framework for the delivery of services or the management
of institutions, or providing a public service or

9.4 the law deals with the protection of the environment, the economic union or the
capital/labour market of South Africa, the implementation of national economic
policies, or the maintenance of national security, or

9.5 the provincial law prejudices the economy, health, safety of the public or security
interests of another province or the country as a whole. 4

10. In respect of any law referred to under §9.1 - 9.3 above, the provinces may pass legislation
not inconsistent therewith. 5

11. Where a provincial law deals with a matter which is specific to the socioeconomic and
cultural needs of the inhabitants of that province, it shall prevail over national legislation
other than that intended in §9 above. 6

12. Provinces' legislative activity should also (in addition to its powers to legislate in its
concurrent areas of legislative competence) be responsible for working out the detail of the
"framework" or the "enabling" legislation of the national government, specifically relating to
implementation, and ensuring that regional and sub-regional variations are taken into account.
This "framework legislation" should form a separate category of concurrent legislative
powers.

13. The vertical division of competences should not be rigid and divisive.  The system must
evolve and should have elastic characteristics.  Provincial legislation will give way to national
legislation, and then only to the extent of any specific inconsistency in the circumstances set
out in §9 above.  Where those circumstances do not apply, the national legislation should not
override provincial legislation.  Especially through the category of "framework concurrent
legislation" the intention in the final constitution should be to provide elasticity for legislative
activity by the provinces without going the cumbersome way of constitutional amendment
each time that there is need to enlarge provincial legislative powers.

14. All residual (unallocated) powers shall be within the exclusive competence of National
Government.



Aspects of competence affected  by the character of the Senate

15. The final constitution should provide for a Senate, comprised of representatives of the
provinces (and possibly representatives of local government level),8 which should allow for
effective influence and participation of the provinces in national law-making at national level,
and which should function as the suitable forum for intergovernmental coordination.

16. Members of the Senate should be appointed and recalled by provincial legislatures and/or
provincial executives.

17. The consent of the Senate shall be required for all laws dealing with provincial matters, it may
initiate laws regarding provincial matters and it shall have the right to review other
legislation.

18. The provinces shall be entitled, primarily through the Senate and its structures or committees,
to participate in financial and fiscal matters affecting the provinces, especially in the drafting
of the national budget.

19. The intention in the final constitution should be to introduce a framework whereby the
judicial determination of the pre-eminence of national legislation is replaced by the
requirement that the provinces themselves through the Senate conclusively establish the
desirability of the relevant national legislation. 9 The courts will still have a role to determine
whether the overriding legislation fits the categories set out.

National and provincial executive competences

20. Also in respect of executive or administrative competences the constitution should give
expression to the following two guiding principles:

20.1 Bringing government closer to the people, allowing for governance to fit the specific
conditions and variations in each province, region or sub-region,

and

20.2 at the same time building and maintaining a single harmonious and prosperous
nation and maintaining effective and cost-efficient government.

21. National and provincial government shall both have executive powers in regard to their
concurrent competences.  Ordinarily such powers should, with the consent of the Senate, be
allocated to provincial government and, where appropriate, to local government, even if the
relevant legislation was passed at national level.

22. The final constitution should have the basic feature that practical executive functions and
administration may increasingly be assigned to elected and accountable provincial



governments as administrative capacity grows, while the weight of legislative activity at the
national level of government should be especially concerned with the setting of norms,
standards and frameworks.

23. Provincial governments should be the primary agent of administrative/ executive activity
regarding matters of provincial interest and purport.

24. Exclusivity of executive functions for provinces should primarily exist in the context of
executive implementation under enabling or framework legislation, as approved by the
provinces in the Senate, and the implementation of provinces' own legislation.

Executive Authority

25. Provinces shall be allocated the resources and powers to implement or administer its
legislation and such national legislation as is delegated or assigned to it.  In general,
provinces shall be responsible for executing the national legislation set out in §9 above.  In
this regard:

25.1 Executive powers shall be allocated to the level at which it can be exercised most
effectively and efficiently.

25.2 In the event of a province failing or refusing to implement national legislation, the
national government may itself implement the legislation or intervene.

Outstanding issues

26. The ANC will make further and more detailed submissions on outstanding issues, amongst
which are the following:

26.1 The size of provincial legislatures when weighed against cost and the principle of inclusivity
and representativity.

26.2 The manner in which provinces are to be represented in the Senate, and the size of the
Senate.

26.3 The administration and functioning of the Senate and its relation with the National
Assembly.

26.4 Questions of intergovernmental coordination in regard to executive and administrative
matters.

F



1.1 SHOULD THE PUBLIC SERVICE BE REGULATED BY WAY OF A
CONSTITUTIONAL PROVISION?  IF SO, WHAT SHOULD THE FORM AND
CONTENT OF THE CONSTITUTIONAL PROVISION BE?

The present Constitution, in Chapter 13, contains provisions relating to the establishment

of a Public Service Commission, the Public Service itself and to Provincial Service

Commissions.  The inclusion of these provisions in the Constitution conforms with the

view expressed by the South African Law Commission in its 1991 Report on

Constitutional Models, viz that there are certain aspects which will unquestionably have to

be dealt with in the new Constitution, among which the organisation of the Public Service.

It may be argued that the constitutional establishment of a Public Service Commission with

wide powers will be sufficient and that the present reference to the requirements set for the

Public Service (in section 212 of the present Constitution) is unnecessary.  Since the Public

Service and its composition as well as its operation will undoubtedly need to reflect the

spirit and content of the final Constitution, the inclusion of constitutionally entrenched

prescriptions in this regard - such as those enshrined in section 212 - may prove to

facilitate and enhance clarity.

It is submitted that provisions along the lines of those in the present Constitution should be

included in the final Constitution.  To the extent that the present wording of section 210

may create doubt as to whether the Public Service Commission is specifically empowered

to structure necessary adaptions in accordance with changing needs, it is suggested that a

provision to this effect be included with the qualification that any restructuring should

reflect the values underlying the Constitution.



2.1 How is the Public Service to be defined and which institutions of government
should be incorporated in the definition?  For example, should the army, police,
health, education, local government and parastatals, as well as administrative
personnel in the judiciary, be covered in this definition?

In a country such as South Africa with its own peculiar population make-up, its intricate political

set-up and its history, it is not surprising that the transitional Constitution reflects these peculiarities

and, as a document of political compromise, contains detailed provisions which are generally not to

be found in other constitutions.  Hence the detailed provisions relating, amongst others, to the

Public Service, the National Defence Force and the South African Police Service.

The opinion is held that if nation-building and reconciliation are to be advanced, the arrangements

contained in the present Constitution relating to the Public Service, upon which the success of the

RDP will to a large extent be dependent, will have to be perpetuated in the final Constitution to a

greater or lesser degree, so as to provide the legal certainty and peace-of-mind which the present

provisions in this regard have brought about.

As far as the Department of Justice is concerned in this regard, the following:

A break has been made with the past in that the system of parliamentary sovereignty has been

replaced by a constitutional state with the Constitution being the supreme law of the land, with a

greater emphasis being placed on the doctrine of separation of powers.  This being the case, it can

be argued that the success of the new constitutional dispensation rests, at the end of the day,

squarely on the shoulders of the judiciary, which in turn is dependent on a sound administration of

justice.

It is expedient at this stage to refer to excerpts from the Report of the Commission Inquiry into the

Structure and Functioning of the Courts (the so-called Hoexter Commission) which was published



in 1983, the sentiments of which are perhaps even more valid now than at that stage, since we now

have a constitutional state an greater emphasis on the trias politicos doctrine.

In the sections of this Report dealing with "Executive Functions in Relation to th Administration of

Justice" and the "Role of the Minister of Justice in Administrativ Functions Affecting the

Administration of Justice in Practice", amongst others, the following excerpts are relevant:

"in the course of its inquiry the Commission has noticed, in regard to executiv functions in

relation to the Suoreme Court, definite indications of a lack of appreciation of the financial

and other needs of that judiciary.  The same lack of appreciation of the administrative needs

of the courts is apparent in the lower courts.  The provision of auxiliary services and staff

for both the Supreme Court and the lower courts has become bogged down in the

bureaucracy of the Public Service to such an extent that in the opinion of the Commission

proper attention is not always devoted to the specialised needs of judiciary machinery.  A

bureaucratic feature particularly inimical to the judicial function is the diffuse administrative

responsibility, spread over a number of Government departments, for the provision to the

courts of services and staff and for related matters". (Paragraph 4,1)

In the previous South African Constitutions there were provisions to be found, the effect of

which was to place all administrative powers, duties and functions affecting the administration of

justice under the control of the Minister of Justice.  There is no such like provision in the present

Constitution.  The Hoexter Commission found that in practice effect was never given to the

intention of those provisions and that "it would appear that the role of the Minister of Justice in the

administrative aspects of the administration of justice is thereby reduced to the role of any other

member of the Executive Council when advising the State President in his consideration of the

recommendations of the Commission for Administration". (Paragraph 4.6.1.3)



In paragraphs 4.7.2, 4.7.3, 4.7.5, 4.7.6 and 4.7.7 of its Report, the Commission came to the

following conclusions and I can do no better than quote from them:

"4.7.2 The Commission accepts that central control of the provision of services is necessary

also in the administration of the Directorate of Justice.  Such control should, however, be of

such a nature that it cannot hamper the independent functioning of the courts of law.  As

has been pointed out, the Judiciary is one of the powers in the trias politica.  Independent

administration of justice cannot be achieved while the administrative functions connected

with it are bound up with the bureaucracy of the broader Public Service.  Efficiency in

dispensing justice should in no way be influenced by administrative decisions in which the

needs of the administration of justice are not the overriding factor.  Furthermore, the

administration of justice has its own distinctive and specialised administrative needs, which

cannot readily be catered for within the framework of broader public administration".

"4.7.3 If the administrative functions connected with the administration of justice

are to be carried out effectively and expertly, it is essential, in the opinion of the

Commission, for the Minister of Justice to be given a freer hand in laying do policy

in respect of salaries and conditions of service in the Directorate of Justice and the

provision of accommodation and other auxiliary services for courts law."

"4.7.5 The provision of shabby or minimal facilities for the courts, and the staffing of the

administrative component of the administration of justice with underpaid staff, with a rapid

turnover of staff as a result, hamper the specialise function of the administration of justice in

society."

"4.7.6 The problems outlined in paragraphs 4.1 to 4.6 above are a typical illustration of but

one of the consequences of a deplorable lack of planned o even conscious co-operation or

liaison between those concerned with the variou aspects of the administration of justice.



“4.7.7 The Commission is of the opinion that, in order to promote sound

administration of justice in the Republic, the administrative functions in connection

with the administration of justice, and more particularly in connection with the

courts, should be carried out with due regard to the expert advice of those who are

directly concerned with the functioning of the courts."

The final recommendations of the Commission in this regard were as follows:

(i) "that the control exercised by the Minister of Justice, more particularly with reference to the

policy in respect of salaries and conditions of service in the Directorate of Justice and also

in regard to the provision of accommodation and other auxiliary services for the courts, be

effectually brought into line with the intent of "the constitutional provision existing then,in

terms of which the Minister of Justice was responsible for the administration of justice;

(ii) "that the Minister of Justice exercise his control over the administrative functions, powers

and duties affecting the administration of justice by taking counsel with those directly

concerned with the administration of justice". (Paragraph 5.2 and 5.3)

The Commission subsequently recommended the establishment of an independent advisory

"Council of Justice", consisting of various judicial experts, e.g. the Chief Justice, a judge-president

and a judge of the Supreme Court, an attorney, an advocate, an attomey-general, a magistrate, etc.

This  body would then make recommendations on the various aspects relating to the administration

of justice.  The Commission compared a body of this nature to similar bodies elsewhere in the

world with similar powers and functions e.g. in England to the advisory committees appointed by



the Lord Chancellor, in the USA to the Federal Judicial Center and the annual Judicial Conference

and in Australia to the Australian Institute of Judicial Administration. .

It is significant to note that our present Constitution already provides for such a body of experts,

namely the Judicial Service Commission, one of whose functions is "to advise the national and

provincial governments on all matters relating to the judiciary and the administration of justice.".

(Section 105(2)(c) of the Constitution).

In conclusion, the question is raised whether the time is not ripe to give proper effect to the

spirit of the present Constitution, to the concept of a constitutional state and to the

principle of the separation of powers by making the Minister of Justice (in consultation

with an advisory expert body) solely responsible for the administration of justice in deed

and in word.

2.2   What should be the guiding values and principles for the Public Service?

The proposed code of conduct for members of the Public Service and the submission of the

Department on the proposed code should cover the guiding values and principles for the Public

Service.  Copies thereof are attached.

2.3 What would be appropriate, speedy and effective mechanisms for ensuring
accountability of public servants for their actions or inactions?

A prescribed procedure to deal with conduct of public servants to ensure accountability, based on

substantial and procedural fairness is of importance.  Appropriate, speedy and effective mechanisms

should include amendments of the applicable acts to facilitate the extension of delegations in



respect of matters which can at present not be delegated. (For example: section 21 of the Public

Service Act, 1994, with regard to the institution of misconduct proceedings in respect of officers in

the A-division), amendment of the Public Service Act, 1994 to provide for a shorter process in

cases where officers have been found guilty in a court of law on criminal charges brought against

them (in that they will be deemed guilty of misconduct in terms of section 20(p) of the Public

Service Act, 1994 without the necessity to be subjected to a misconduct hearing) and an

experienced team of investigating and presiding officers to attend to matters relating to misconduct

of staff and relating matters.

2.4 How should the concept of a representative Public Service be defined an what
affirmative mechanisms and procedures will assist in achieving such
respresentativity?

Representivity refers to representivity in general in respect of the Public Service as whole.

General indications are that women, disabled persons and certain population groups, are

not well represented in many occupational classes.  The measures to effect representivity

which was issued by the Public Service Commission in its Circular 712/B/1 dated 27

December 1994 for the filling of the 11 000 vacancies in the Public Servic seems to be

appropriate to ensure a more representative Public Service.  The merit principles in section

212(4) of the Constitution, 1993 which provides as follows, should however be borne in

mind:

"212 (4)    In the making of any appointment or the filling of any post in the

public service, the qualifications, level of trainin merit, efficiency and

suitability of the persons who qualify for the appointment, promotion or



transfer concerned, and such conditions as may be determined or prescribed

by under any law, shall be taken into account."

The Public Service Act, 1994 contains a similar provision,

2.5 DOES REPRESENTIVITY ENTAIL BOTH DERACIALISATION, AS

WELL AS TRANSFORMATION OF STATE INSTITUTIONS?

It is trite that the mass of the people expects, and is entitled to expect, that steps be taken to

transform all institutions in South Africa so that they reflect the country's composition.  In

this sense there appears to be a direct link between transformation and deracialisation.  The

very term "deracialisation" denotes and implies transformation given South Africa's

history.  The question posed above can be answered in the affirmative, yet not without

qualification.  In order to achieve the objective of representivity, a certain measure of

deracialisation - and therefore transformation - will be inevitable.  However, representivity

cannot be achieved by deracialisation alone.  Representivity has a much broader base; it

would also implicate gender.  Deracialisation for the sake of representivity can very easily

result in tokenism, which would neglect quality in favour quantity.  Tokenism may have

the effect that people are advanced beyond their capabilities.  If this does occur it can have

the effect of renting legitimate achievements.  Such persons have to bear the damaging

psychological effects of peer group stigmata.  Although compromises will have to be made,

it would appear that the principle of merit cannot and should not be sacrificed in satisfying

the requirement of representivity in the Public Service.



2.6 Should the public and public employees be entitled to participate in formulating
policy on public services and should public service managers be responsible for
creating the mechanisms for such participation?

Put differently, should there be a duty on public service managers to consult
employees and the public in relation to the provision of public services?

Public participation is supported in appropriate circumstances as long as it does not effect

the proper and effective functioning of the Department.

2.8 What forms of review and redress should the public / public employees have in
relation to dissatisfaction with service delivery?

The present Constitution provides for numerous mechanisms which offer various forms

of review and redress for unsatisfactory service delivery.

Without going into detail in this regard, reference can, for example, be made to the Constitutional

Court, the Public Protector, the Human Rights Commission, and perhaps to a lesser extent, the

proposed Commission on Gender Equality and the Auditor-General, all of which were created to

fulfill a "watch-dog" role in society.  Other existing mechanisms or institutions where complaints of

the nature in question can be dealt with include the departments of State themselves, the existing

courts and perhaps even the Public Service Commission itself.

Cognisance is also taken of the fact that moves are afoot to enact an Open Democracy Act, one of

the aims of which is to give citizens access to information held by government bodies.  A further

Bill which to a certain extent, overlaps with the Open Democracy Act is the proposed Judicial



Review Bill which emanates from the South African Law Commission's Report on its Investigation

into the Courts' Powers of Review of Administrative Acts.

It is almost accepted as a fact in addition to the existing courts that the Constitutional Court, the

Public Protector and the Human rights Commission will be perpetuated in principle in the

final Constitution.  The opinion is held that these institutions, and especially the Public

Protector, are the appropriate mechanisms to review and redress problems relating to

unsatisfactory service delivery.  What must, however, be guarded against is the

unnecessary duplication of such mechanisms or institutions.

Ad Paragraphs 3.1 and 3.2: The Role between Politicians and Civil Servants

If the outcome of the negotiations at the Muiti-Party Negotiation Process at Kempton Park which

resulted in the present provisions of the Constitution relating to the Public Service are interpreted

correctly, it would seem to be generally accepted that the Public Service is based on that of the

English model where civil servants carry out the policies of the government of the day - a model

which has been applied here in the past.

This assumption would appear to be confirmed by the provisions of section 212(2) the

Constitution which provides amongst others that the public service must b "non-partisan,

career-orientated and function according to fair and equitable principles”,  promote an

efficient public administration broadly representative of the South Africa community; serve

all members of the public in an unbiased and impartial manner; loyally execute the policies

of the government of the day in the performance of it administration and functions.".

Section 212(3) states that employment in the public service must be accessible to all South

African citizens who comply with the requirements determined or prescribed by or under

any law for employment in such servic Section 212(4) requires qualifications, level of



training, merit, efficiency and suitability of persons to be taken into account when an

appointment in the Public Service is made or when a post is filled.

If all the above is taken into account the question is raised as to the desirability introducing a new

public service model in South Africa in terms of which political appointments, as is known in

France, for example, are to be made.  In South Africa, with its history and bearing in mind the

delicate stage at which it is at the moment and will most probably be for many years to come, the

opinion is held that there is little or no room for open political appointments in the Public Service.

Such a model can, in our opinion, only give rise to politicising of the Public Service, which in turn

will lead to dissatisfaction in many quarters, bearing in mind South Africa's multi-political set-up,

and eventually to a public service which cannot be non-partisan and career orientated.

4.1 Should an institution such as the Public Protector be embodied in the final text of the
constitution?  Is there a need for another body, such as the Public Service
Commission, that deals exclusively with ombuds aspects relating to the Public
Service?  If so, what should be its role, particularly in relation to appointments,
promotions, human recourse development and performance evaluation of
departments and employees?  How should it be composed?  By  whom should it be
appointed and what are the appropriate mechanisms for public accountability?
Should any provisions for the above be made in the Constitution?

Both the Public Protector and the Public Service Commission (PSC) can be accommodated in this

regard.  If the PSC formulates policy and is also the final arbitrator with regard to ombuds aspects

relating to the Public Service, then the PSC will be "judge of its own case".  It is therefore

necessary that there should be a Public Protector.  The courts are also a safe-guard as a last resort.

4.4 Should the Public Service Commission (PSC) act as a body of appeal for public
servants or should this role be entrusted to an independent agency?



The PSC can act as a body of appeal for Public Servants in cases where it did not take the final

decision.  Where a person is not satisfied with a decision of the PSC he should have the right to

approach the Public Protector or the courts.

From the start he should have the choice of which forum he wants to turn to.

     2.2   What should be the guiding values and principles for the Public Service?

The proposed code of conduct for members of the Public Ser-vice and the submission of the

Department on the proposed code should cover the guiding values and principles for the
Public

Service.  Copies thereof are attached.

[GOVERNMENT GAZETTE, 30 SEPTEMBER 1994, VOL. 351, NO. 15987 IS
UNSCANNABLE]



PRELIMINARY ANC SUBMISSION
THEME COMMITTEE 4 - FURTHER SOCIO-ECONOMIC RIGHTS

The ANC believes that the wide-scale injustices and inequalities of the past require the
inclusion of particular socio-economic rights in a South African Bill of Rights.  The inclusion
of such rights within a Constitution records a country's vision and aspirations for the future.
The new Bill of Rights cannot therefore shy away from including within the scope of its
protection, fundamental rights, which while posing difficulties in enforcement reflect important
principles in the promotion of a society based on justice and equality, a society which seeks to
redress the imbalances of the past.

1.   Content of the rights and their formulation

A.    Right to Shelter

A right to shelter is a fundamental human right which we believe entrenchment to be
entrenched within the Bill of Rights in that this would place an important duty upon the state,
which within the limits of its reasonable resources, would have to provide adequate shelter for
all South Africans.  In complying with its obligations in terms of this right, the state should aim
at expanding the quality and extent of housing in our country - and it is to this extent that the
right is an aspirational one.

A right to housing has been accorded the status of a fundamental human right m Covenants
such as that on Economic, Social and Cultural Rights, which requires in terms of Article 11
that states "take appropriate steps to ensure the realisation" of the right of every person to an
adequate standard of living, including "...housing, and the continuous improvement of living
conditions".

As the ANC, we believe that this right contains the following elements:

1. No person shall be unlawfully evicted from accommodation occupied by him/her
without the legal process having been invoked and a court order obtained.

2. No person shall be evicted from public land unless consideration has been given to the
availability of alternative accommodation.

3. The state shall be obliged, within the limits of its available resources, to provide
adequate shelter for all.

4. Every person shall have equal access to all measures of state assistance in the provision
of adequate shelter.

B.     Right to Health Care



A right to health care is, we believe, an essential component to the free and full exercise of
many other fundamental human rights contained within a Bill of Rights.  For, this is the right
which aims to protect life and to provide all people with the capacity to enjoy life to its fullest.

Precedence for such a right exists under international law.  The African Charter states in
Article 16 that "(e)very person shall have the right to enjoy the best attainable state of physical
and mental health", with states being required to "take the necessary measures to protect the
health of their people and to ensure they receive medical attention when they are sick".  The
International Covenant on Economic, Social and Cultural Rights recognises in Article 12 "the
right of everyone to the enjoyment of the highest attainable standard of physical and mental
health".  The European Social Charter guarantees that "(a)nyone without adequate resources
has the right to social and medical assistance" and "in the case of sickness", to the care
necessitated by his (or her) condition".

We are of the view that this right contains the following elements:

1 . Every person shall have equal access to medical services and medical attention in the
event of sickness.

2. The state shall, within the limits of its available resources, be under an obligation to
expand the accessibility and quality of medical services to all.

C.     Right to Social Assistance, Food and Water

South Africa is a country marked by vast inequalities in wealth and access to social services,
water and food.  Apartheid limited social welfare assistance to vast numbers of South Africans
on the basis of race.  In addition, racial discrimination led to massive social and economic
breakdown in vast areas of our country, the results of which are felt to this day.  It is therefore
our firm belief that rights to social assistance, food and water be included within the Bill of
Rights.

The rights envisaged are clearly identified as fundamental human rights under International
Law.  For example, the Universal Declaration of Human Rights states in Article 25(1) that
"(e)veryone has the right to ... food, clothing, housing and medical care and necessary social
services, and the right to security in the event of unemployment, sickness, disability ... old age
or other lack of livelihood in circumstances beyond his (or her) control".  The International
Covenant on Economic, Social and Cultural Rights requires that states in terms of Article 11
"take appropriate steps to ensure the realisation" of the right to every person to an adequate
standard of living, including "adequate food, clothing and housing, and the continuous
improvement of living conditions".  The Covenant recognises in Article 11 "the fundamental
right of everyone to be free from hunger", setting out measures necessary to ensure the



realisation of such right.  In addition, this Covenant declares in Article 9 that everyone shall
have the right "to social security, including social assistance".

It is our view that this right contains the following elements:

1 . Every person unable to support him/herself has access to appropriate social welfare
assistance.

2. Every person has a right of access to clean water and sufficient food (or to be free
from hunger).

3 . The State is obliged to take all reasonable steps, within the limits of its available
resources, to ensure that every person is provided with appropriate social welfare
assistance, clean water and sufficient food.

2. Application of the clauses

2.1 The state and its organs have a duty to protect and enforce the provisions of the above
clauses.

2.2    All citizens shall be the bearers of the rights.
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ANC SUBMISSION TO THEME COMMITTEE
BLOCK 6 REPRESENTATIVE GOVERNMENT

FRANCHISE AND SUFFRAGE AND CITIZENSHIP

1. REPRESENTATIVE GOVERN

(a) There shall be regular elections for Parliament at least every 5 years has proportional and
constituency representation in such a manner that the representation of parties in Parliament
reasonably and equitably reflects their electoral support..  There shall be a common voters roll
and universal adult suffrage.

(b) The details of the percentage division between constituency and proportional representation is
a matter to be spelt out in legislation.

(c)  The details of constituency definition is a matter of discussion under Theme Committee2.

2.SUFFRAGE

There shall he multi-party democracy, regular elections and universal adult suffrage.  The
minimum voting age shall be determined through an act of parliament.

3. CITIZENSHIP:

All South Africans shall be entitled to equal citizenship, Full citizenship may be acquired by birth,
decent, marriage or naturalisation.  No citizen shall he arbitrarily deprived of h citizenship though
legislation may set out circumstances in which citizenship shall be 10 Parliament shall not be
prohibited from legislating for the extension of citizenship specified categories of people.



AFRICAN NATIONAL CONGRESS (ANC)

ADMINISTRATIVE JUSTICE

The history of this country is one in which legislative and executive intervention has be used to

restrict the powers and functioning of the courts to review unjust administrative action.  In the

process, the legislature effectively ensured that  executive and administrative decision-making

proceeded unhindered.  The emergencies declared in the 1980's were marked by the limitations

placed on the courts to prevent judicial review of unjust administrative decisions.

The ANC believes that it is crucial for a basic guarantee to administrative justice to be included in

the constitution in order to prevent the wrongs of the past from being repeated in the future.

However, we believe that the formulation in the Interim Constitution should be amended to make

this right subject to the necessary practicalities of governance.  In effect, such amendment would

serve to limit a broad and perhaps impractical formulation of the right as currently drafted and

restrict the possible review of legitimate administrative action in the interests of effective

government.

1. Content of the right and its formulation

The Interim Constitution sets out in section 24 that every person shall have the right to:

"(a) lawful administrative action where any of his or her rights or interests is affected or

threatened;

(b) procedurally fair administrative action where any of his or her rights or legitimate

expectations is affected or threatened;

(c) be furnished with reasons in writing for administrative action which affects any of his or her

rights or interests unless the reasons for such action have been made public; and

(d) administrative action which is justifiable in relation to the reasons given for it where any of

his or her rights is affected or threatened."



As set out above, the ANC believes that this right as formulated above should be amended to

include a limitation making it subject to the "necessary practicalities of governance".

In addition, provision should be made for the these rights to be derogated from:

i. only in a state of emergency necessarily and properly declared to protect the security of South

Africa; and

ii. only if the Constitution does not specify that the right in question may not be derogated from;

and

iii. only to the extent necessary to restore the security of the nation and the safety of South

Africa's people; and

iv. only to the extent that such derogation is consistent with international legal norms concerning

the nature and extent a derogation of human rights justified in exceptional circumstances.

2. Application of the right

2.1 The state and its organs have a duty to protect and enforce the right.

2.2 The right shall bind the state and all social structures.

2.3 The bearers of this right shall be private persons of where appropriate, groups or social

structures.

ACCESS TO COURTS

No right of access to court to have a dispute heard has existed in South Africa prior to the

enactment of the Interim Constitution.  Access to court was severely restricted under apartheid and

often denied to the majority of citizens in our country.  In addition, the legislature often acted to

oust the jurisdiction of the courts further, leaving citizens with no or limited recourse to the courts

in matters involving patent injustice or a violation of fundamental human rights.

It is for this reason that the ANC believes that a right of access to court must be entrenched in a

Bill of Rights.  The right to have a dispute heard by a court or similar tribunal fundamentally affects



the extent to which a person is able to enforce the provisions of a Bill of Rights in his or her own

life.  This is not a matter which should be left open to be implied by the courts through the

interpretation of provisions such as the right to the due process of law.

1. Content of the right and its formulation

The, Interim Constitution states in section 22 that:

"Every person shall have the right to have justiciable disputes settled by a court of law or where appropriate,

another independent and impartial forum"

Concerns have been raised as to what constitutes a "justiciable dispute".  The matter has been a

subject left open, often for varied interpretation, by the courts.  The definition of a "justiciable

dispute" is, we believe, a technical one and not one which will be easily interpreted by the average

South African in reading the Bill of Rights.  Accordingly, an attempt must be made to re-word this

provision in simple language.

2.  Application of the right

2.1 The state has a duty to protect and enforce the right.  This may include a duty to provide

financial resources or legal representation to those who are limited in their exercise of

this right by a lack of such resources.

2.2 The right shall bind the state and all social structures.

2.3 The bearers of this right shall be private persons of where appropriate, groups or social

structures.

RIGHTS OF DETAINED, ARRESTED AND ACCUSED PERSONS

It is during arrest or detention that a Bill of Rights needs perhaps most urgently to protect citizens.

History has proven that some of the worst human rights violations have occurred in South Africa

and other countries of the world whilst persons are detained or arrested.  For this reason,

provisions concerning the rights of detained, arrested and accused persons are essential components

of a Bill of Rights.



1. Content of the right and its formulation

The Interim Constitution sets out in section 25(1) that every person who is detained including

sentenced prisoners, shall have the right to:

(a) be informed promptly in a language which he or she understands of the reason for his of her

detention;

(b) to be detained under conditions consonant with human dignity, which shall include at the

provision of adequate nutrition, reading material and medical treatment at state expense;

(c) to consult with a legal practitioner of his or her choice, to be informed of this right

promptly and where substantial injustice would otherwise to be provided with the services

of a legal practitioner by the state; and

(d) to be given the opportunity to communicate with, and to be visited by, his or her spouse or

partner, next-of-kin religious counsellor or medical practitioner of his or her choice; and

(e) challenge the lawfulness of his or detention in person before a court of law and to be

released if such detention is unlawful

In addition the Interim Constitution provides in section 25(2) for a person arrested in connection

with my alleged crime to have the right:

* to be informed promptly in a language he or she understands of the right to remain silent

and warned of the consequences of any statement which he or she might make;

* to be brought before an ordinary court of law and charged or informed of the reason for his 

or her detention, or released

* not to be compelled to make a confession or admission

* to be released from detention with or without bail, unless the interests of justice require 

otherwise.

Section 25(3) provides for an accused person to have the right to a fair trial which shall include the

right:

* to a public trial before an ordinary court of law within a reasonable time of having been 

charged;

* to be informed with sufficient particularity as to the charge;



* to be presumed innocent and to remain silent during plea or trial, including the right not to 

testify during trial;

* to adduce and challenge evidence, and not to be a compellable witness against him of 

herself;

* to be represented by a legal practitioner of his or her choice, where substantial injustice 

would otherwise result, to be provided with legal representation at state expense, and to be 

informed of these rights;

* not to be convicted of an offence which was not an offence at the time it was committed, 

and not to receive a punishment more severe than applicable to the crime committed;

* not to be tried twice for the same offence;

* to have recourse to higher courts by way of appeal or review;

* to be tried in a language he or she understands or to have proceedings interpreted to him or 

her;

* to be sentenced within a reasonable time after conviction.

Given the political manipulation of the past and the draconian legislation passed by Parliament in

the apartheid era, the ANC believes that it is crucial to include all rights of the arrested, detained or

accused person in the Bill of Rights.

However, in addition to the rights provided for in the Interim Constitution the ANC is of the view

that the right to have proceedings recorded should be a matter constitutionally entrenched.

2. Application of the right

2.1 The state has a duty to protect and enforce the right.

2.2 The right shall bind the state and all social structures.

2.3 The bearers of this right shall be private persons of where appropriate, groups or social 

structures.
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Introduction

Approaches and Principles*

It will be the task of the Constitutional Assembly (CA) to review the entire Interim Constitution,
that is, to begin a fresh**. This must take place even though many formulations have already
found expression in the Interim Constitution's text. In this regard the positive and negative
experiences of this Constitution are taken into account.



*This memorandum draws on the policy guidelines adopted by the National Conference of the
ANC on 31 May 1992, entitled Policy Guidelines for a Democratic South Africa (also known
as Ready to Govern), as well as the "list of principles" adopted at the National Conference of
17 December 1994. It also draws on an unmandated constitutional blueprint. During 1990 -
1992 the Constitutional Committee considered and drafted a constitutional "blue print":
Working Paper 3. This text formed the basis of submissions to the Multi-Party forum, but
differed from the Interim Constitution in material respects. Furthermore the Constitutional
Committee published two relevant documents, The Bill of Rights (1993) and Constitutional
Principles (1993). Other parts of this memorandum came from submissions to Codesa or the
Multi-Party Forum, or were adopted at the recent Kempton Park Constitutional Conference of
the ANC in April 1995.

** The new constitution will in any event dispense with certain special features of the Interim
Constitution, such as the CA, the GNU, deadlock-breaking and the transitional provisions.
Sections 234 - 238, which deal with the transition, will need to be examined in the light of the
consequences and arrangements which have resulted from their application. See also Section
239 dealing with assets and liabilities. We assume that those provisions which provide for
continuity in regard to various political institutions and arrangements will no longer have
application.

The final Constitution needs to avoid some of the approaches to constitution-making and the
consequent characteristics of the interim Constitution, which:

 were too detailed, and purported to deal with issues which should be left to Parliament to
legislate on. It is not in our interests to negotiate provisions in the Constitution which can be
     dealt with by statute. It is in our interest only to ensure that there are no unnecessary
     constitutional limitations on the expression of the will of Parliament. Other parties will be
     seeking to elaborate on the provisions in the Constitution. In general, the only issues which
     should be constitutionalised are the principles upon which our democracy is founded and
     guaranteed, as well as the necessary identification of the essential features of the institutions
     which give expression to these. The mechanics and rules of such institutions should be left
to Parliament to create.

     provided an excessive set of structures, duplication of functions, often boosting the costs of
     government, sometimes without any clear benefit to our people. The process did not
     encourage a "costing" of the measures and means introduced.

     concentrated on regional government and a variety of forms of regional representation at the
     expense of local and national levels of government.

     abounded with complex, legalistic language. The constitution should be written in a concise
     style and be suitably designed, yet it should be drafted in clear, simple and understandable
     language.

Guiding Principles

Just as the CA will be bound by the Constitutional Principles in Schedule 4, so too the ANC sets
out its own constitutional principles. The more elaborated proposals on actual structures and



institutions of government, which this memorandum addresses, are based on these principles.
The guiding and pre-eminent principles are as follows:

1. The constitution of South Africa shall create the framework to build a united and
undivided nation.

2. The character of the state shall be a multi-party democratic state based upon democratic
     majority rule.

3. The Constitution shall commit the country to a non-racial and non-sexist order based on
the inherent dignity of all persons and the equal enjoyment of all human rights.

4. There shall be a bill or rights guaranteeing all accepted human rights including socio-
economic rights and which shall be, where appropriate, applicable against all sources of
power.

5. The Constitution shall as far as possible empower the poor and the vulnerable to enforce
their rights and shall inter alia create a Human Rights Commission and a Public
Protector to perform this function.

6. There shall be regular elections, at no longer than five year intervals, on a common votes
roll based on universal adult suffrage at all levels of government. The electoral system at
the various levels shall ensure accountable representation.

7. Parliament shall, subject to the Constitution, be the supreme law-maker, and the
expression of the will of the people. The executive will be accountable to it.

8. Parliament must not be limited in its capacity to legislate so as to address the legacy of
the past including such issues as land restoration, re-distribution, and affirmative action.

9. Government shall be formed by the majority party or voluntary coalitions, if any.

10. Government shall be honest, accountable, transparent and cost effective.

11. There shall be democratically elected government at regional and local levels, both urban
and rural, whose powers shall be set out in the constitution. The powers of regional
government shall be subject to the need for national uniformity, national reconstruction
and development, as well as the values in the Bill of Rights. National government shall
be ultimately responsible for financial and fiscal matters.

12.  The civil service shall be representative, impartial, and shall loyally serve the
Government of South Africa and mechanisms shall be adopted to ensure the
accountability and transparency of the public service.

13. Separation of Powers between the organs of government shall be provided for in a
manner consistent with the accountability of the executive to Parliament.



14. The role and status of traditional leaders in the non- partisan promotion and protection
of customs, culture and customary law, shall be recognised, subject only to the principles
set out above.

15. Powers should be distributed to the provinces so as to promote on the one hand
government closer to the people, and popular participation in governance, and, on the
other hand, to minimise antagonistic divisions between provinces and between levels of
government.

  16. All provisions of the final constitution shall be capable of amendment subject only to the
constitutionality prescribed majorities and procedures.

Part 1
Constituting the Republic of South Africa

Binding Constitutional Principles

I
     The Constitution of South Africa shall provide for the establishment of one sovereign
     state, a common South African citizenship and a democratic system of government
     committed to achieving equality between men and women and people of all races.

IV
     The Constitution shall be the supreme law of the land. It shall be binding on all organs
     of state at all levels of government.

Preamble

Proposals

The preamble to the Constitution will express a commitment to:

1.1
 a free and open society based on democratic values where the dignity and worth of 

every South African man or woman is protected by law,

1.2
     a unified South Africa,

1.3
     a society founded on the sovereignty of the people of South Africa, and on the 

principles of equality, non- racialism, non-sexism and mutual respect,

1.4
     overcoming the legacy, redressing the injustices and healing the divisions of the past, 

and preventing new forms of oppression,

1.5



     taking our place amongst the family of nations in Africa and the world.

One nation

1.6
     The final constitution shall give expression to the goal of building the people of South 

Africa as one undivided and united nation.

Territory

Proposal

1.7
     The territory of South Africa shall be the whole territory of South Africa as it was on 27

April 1994.

Language

The language provisions have been subjected to various criticisms, regarding on the one hand its
practicability and, on the other hand the de facto elevation of certain languages above others.
Save for section 3(2) which entrenches the status of various existing official languages, the
existing language provisions are derived from ANC policy which tries to balance the need to
safeguard our diverse languages with the practicalities of governance.

Proposals

1.8
     Afrikaans, English, isiNdebele, Sesotho sa Leboa, Sesotho, siSwati, Xitsonga, 

Setswana, Tshivenda, isiXhosa and isiZulu shall be the official South African 
languages at national level, and conditions shall be created for their development and 
for the promotion of their equal use and enjoyment.

1.9
     The languages of South Africa shall all be equally recognised.

1.10
     Every person shall have the right to communicate in the courts, in Parliament and with
     Government in his/her own language.

1.11
     National and Regional Governments may designate a language or languages as the 

official language or languages of communication for any particular purpose, or 
generally.

1.12
     The languages of South Africa shall be promoted and developed.

1.13



     A mechanism shall be created to promote respect for and development of both the 
official languages and other languages used by communities in South Africa.

Citizenship

1.14
     All South Africans shall be entitled to equal and full citizenship. Citizenship may be 

acquired by birth, decent, marriage or naturalisation. No citizen shall be arbitrarily 
deprived of his citizenship though legislation may set out the circumstances in which 
citizenship shall be lost.

The Democratic Constitutional State

The South African state should have the character of being a democratic constitutional state
expressing a balance and the inter-connection between democracy and constitutionalism.

1.15
     The concept of the democratic constitutional state (to be included at least in the 

Preamble of the Constitution) should be a positive guide and not a political programme, 
and should in an harmonious way encompass the following:

1.15.1
          The principle of democracy: The right of the people of South Africa to exercise 

state power through the vote as well as state organs and institutions.

     1.15.2
         The principle of constitutionalism: The national law-giver (Parliament) should 

be bound by the Constitution except and in so far as the Constitution may be 
amended  in the prescribed way, whilst the executive and judiciary should be 
bound by written and unwritten law*.

          * It follows that all organs of state at all levels of government are to be bound by
          the constitution, including Parliament, but only Parliament may amend the
          Constitution in the prescribed way.

1.16
     The integration of constitutionalism and democracy should be sought along the 

following lines:

     1.16.1
          Democracy should be seen as the supremacy of the people through the 

supremacy of law/the constitution: the idea of democratic constitutionalism. There 
should be no democracy without constitutionalism, and no constitutionalism without 
democracy.

     1.16.2
         Constitutionalism should be legitimate, and it is legitimate when it is seen 

against the background of democratic law-making and the democratic system of 
responsible and accountable government.



     1.16.3
          Expression should be given to the doctrine of the separation of powers, and a 

fair balance between rigidity and elasticity regarding amendment of different 
parts of the constitution*.

          * This consideration will in turn be influenced by the technical style in which the
          constitution is to be written, in the sense that the more detailed the constitution
          is, the easier it should be to amend it, while a constitution which is written in a
          principled way could be more rigid.

     1.16.4
          The supremacy of the Constitution could be seen as meaning that democratic 

decisions should with regard to material content and procedure only be legally 
possible within the limits and empowering set by the Constitution, and thus in 
accordance with the Constitution.

     1.16.5
          The supremacy of the constitution should not be a system against the state, but it

should be a system for the democratic state, to guard against the state 
degenerating into anarchy, arbitrariness and illegality, without a framework of 
rules. Such a state would undermine democracy and democratic practices.

1.17
     The judicial determination of the constitutionality of legislation should be directed at
     establishing the legal compatibility of national or provincial legislation with the 

Constitution, or the compatibility of provincial legislation with other national 
legislation.

Part 2
Bill of Human Rights

Binding Constitutional Principles

II
     Everyone shall enjoy all universally accepted fundamental rights, freedoms and civil
     iberties, which shall be provided for and protected by entrenched and justifiable
     provisions in the Constitution, which shall be drafted after having given due
     consideration to inter alia the fundamental rights contained in Chapter 3 of this
     Constitution.

III
     The Constitution shall prohibit racial, gender and all other forms of discrimination and
     shall promote racial and gender equality and national unity.

IV
     The Constitution shall be the supreme law of the land. It shall be binding on all organs



     of state at all levels of government.

V
     The legal system shall ensure the equality of all before the law and an equitable legal
     process. Equality before the law includes laws, programmes or activities that have as
     their object the amelioration of the conditions of the disadvantaged, including those
     disadvantaged on the grounds of race, colour or gender.

X
     Provision shall be made for freedom of information so that there can be open and
     accountable administration at all levels of government.

XII
     Collective rights of self-determination informing, joining and maintaining organs of
     civil society, including linguistic, cultural and religious associations, shall, on the basis
     of non-discrimination and free association, be recognised and protected.

XII
     (1) the institution, status and role of traditional leadership, according to indigenous
     law, shall be recognised and protected in the Constitution. Indigenous law, like
     common law, shall be recognised and applied by the courts, subject to the fundamental
     rights contained in the Constitution and to legislation dealing specifically therewith.

     (2) Provisions in a provincial constitution relating to the institution, role, authority and
     status of a traditional monarch shall be recognised and protected in the Constitution.

XVIII
     Notwithstanding the provisions of Principle XII, the right of employers and employees
     to join and form employer organisations and trade unions and to engage in collective
     bargaining shall be recognised and protected. Provision shall be made that every
     person shall have the right to fair labour practices.

Introduction

South Africa has never had a Bill of Rights which guarantees the fundamentals principles of
democracy, equality, non-racism and non-sexism. The ANC's proposals on the Bill of Rights
provide that South Africa will be a multi- party democracy enjoying fundamental rights that are
universally recognised in a range of international treaties and documents. The Bill of rights will
be a victory for all the peoples of South Africa , in that after decades of struggle and sacrifice
they will have guarantees that will ensure the elimination of oppression, discrimination,
inequality and division.  It will also ensure that the basic rights and freedoms of all are respected
while the rich diversity of our society is fully acknowledged.

General considerations

The current chapter on fundamental rights covers political and civil rights. In general, the rights
represent a progressive charter in regard to this limited field. However consideration needs to be
given to:



     Making the chapter on fundamental rights applicable horizontally where appropriate 
and enshrining applicable and appropriate socioeconomic rights. A balance needs to be

     established between equality and freedom. Even in this regard our vision of freedom 
should focus on the rights which protect the dignity of individuals, rather than those 
which protect their economic privileges. In short the balance which the interim 
constitution establishes leans in favour of liberty rather than equality. The Bill should 
apply to human beings.   Drafting the rights in a way in which they would give 
expression to a balance between democratic Government and the protection of 
individual liberty. It may be that some of the rights in the Interim Constitution were 
drafted without a proper perspective of the challenges of governance and thus do not 
reflect the appropriate balance between the role of the courts and the role of Parliament.

     Some sections need reconsideration and have been the subject of political and 
jurisprudential criticism. These critiques are too detailed to enumerate here, but can be 
summarised in further elaboration. These sections are Administrative Justice, Economic 
Activity, Labour Relations, Property, Children, Education, Access to Information, and 
the limitations clause (section 33).

     Notwithstanding the need to address socioeconomic rights in the Constitution, it is also 
clear that such rights must be costed against an audit of available resources. It helps no-
one to promise which can not be granted, or which enables judges to set and prescribe 
government priorities. The task of allocating scarce resources to job-creation before 
health car, or vise versa, is the government's job, not the courts. This does not preclude 
a floor of basic economic rights, capable of expansion through legislation or the 
constitution. This is also true of civil and political rights.

     Juristic persons should be entitled to the rights to the extent that the rights permit. (See 
Sect 7(3), Interim Constitution.)

     Having regard to the above-mentioned considerations, the Bill should include civil, 
political,economic, social and culture rights. Environmental rights should also be 
addressed. The provisions on social and economic rights should be formulated in a way 
that does not hamper effective government.

     Not all rights can be appropriately set out in the Constitution and they may require 
proper elaboration in legislation.

Bill of Rights

Proposals

2.1
     The Bill of Rights will guarantee that South Africa is a multi-party democracy in which 

people enjoy freedom of association, speech and assembly and the right to change their 
government.

     Furthermore, the public have a right to know what is being done in their name*.

     *The National Conference felt that the right to free speech should not include the right
     to "hate speech". This should be regulated by legislation.



2.2
     The Constitution shall enshrine a strong right to information and a firm guarantee 

regarding the free circulation of ideas and opinions*.

     *The detailed questions regarding the right to free publication and the circulation of
     pornography should be regulated by legislation. The right to information should be
     exercised within the parameters and procedures set out in legislation.

2.3
     The Bill of Rights shall be binding upon the State and organs of government at all levels
and, where appropriate, on social institutions and persons.

2.4
     The Bill of Rights shall guarantee a right to a fair trial, and prohibit torture, cruel and 

unusual punishment or degrading treatment.

2.5
     The Bill of Rights shall enshrine the right of a citizen to choose his or her place of 

residence, as well as the right of freedom of movement.

2.6
     The Bill of Rights shall protect the right to life and the dignity of all. Such a right shall 

not preclude the legislature, if it so chooses, from providing for and regulating the right 
to an abortion by legislation*.

     *Thus preserving the right of a democratically elected government to decide on the
     issue of abortion. The matter could, however, also be seen from the wider perspective
     of reproductive rights, on which the Women's Charter for Effective Equality states in article
     11: "Women have the right to control over their bodies, which includes the right to
     make reproductive decisions". The RDP White Paper in paragraph 2.12.6.4 refers in
     this regard to the guaranteeing of reproductive rights, the promotion by reproductive
     health services of privacy and dignity, termination of pregnancy as well as education,
     counselling and confidentiality. The right to abortion touches on many human rights.
     The ANC will present further proposals in this regard.

2.7
     The Bill of Rights shall protect the privacy of all persons subject only to reasonable
     restrictions to allow inter alia the state to enter property to protect vulnerable persons.

2.8
     The Bill of Rights must guarantee language and cultural and religious rights. It will 

respect the diversity of faiths and give guarantees of freedom of religion.

2.9
     The Bill of Rights will protect workers rights to set up independent trade unions, to 

engage in collective bargaining and their right to strike and picket must be protected. 
The State will be a signatory to the International Labour Organisation (ILO) 
conventions and commit itself thereby. The Bill of Rights will also prohibit slave 



labour, forced labour, the exploitation of children and discrimination in the work 
place*.

     *Sect 27(5) of the Interim Constitution should be scrapped.

2.10
     The Bill of Rights will provide for the principle of equal rights for women and men in 

all spheres. The right to be protected from unfair discrimination must specifically 
include those discriminated against on the grounds of ethnicity, language, race, birth, 
sexual orientation and disability*.

     *The creation of special agencies to ensure that equal opportunity operates in practice
     should receive attention in the constitution as well as in normal legislation, though not
     in the chapter on the Bill of Rights.

2.11
     The Constitution will make it clear that seeking to achieve substantive equality and
     opportunities for those discriminated against in the past should not be regarded as a 

violation of the principles of equality, non-racialism and non-sexism, but rather as their 
fulfillment.

2.12
     A new system of just and secure property rights must be created, one which is regarded 

as legitimate by the whole population. This should include provision for access to land 
and for the redress of inequities, as well as the protection of personal property.

     2.12.1
          The taking of property shall only be permissible according to law and in the 

public interest, which shall include the achievement of the objectives of the 
Constitution.

     2.12.2
          Any such taking shall be subject to just compensation which shall be determined 

by establishing an equitable balance between the public interest and the interest 
of those affected and will not be based solely on the market value of such 
property.

     2.12.3
          Regulating the use of property in the public interest, e.g. of the environment, or 

the health and safety of the public shall not be construed as a taking of property 
rights.

     2.12.4
          The Bill of Rights shall establish the principles and procedures whereby land 

rights will be restored to those deprived of them by apartheid statutes. A Land 
Claims Court Tribunal, functioning in an equitable manner according to 
principles of justice laid out in legislation, will, wherever it is feasible to do so, 
restore such rights.



2.13
     The Bill of Rights should support the provision of homes, employment and utilities 

such as light and water.

2.14
     The Bill of Rights shall affirm the right of all persons to have access to basic 

educational, health and welfare services. It will establish principles and mechanisms to 
ensure that there is an enforceable and expanding minimum floor of entitlements for all, 
in the areas of education, health and welfare. It shall commit the courts to take into 
account the need to reduce malnutrition, unemployment and homelessness when 
making any decisions.

2.15
     Special and additional levels of protection shall be afforded to children who will have a 

right to be protected from neglect, abuse, exploitation or exposure to harm, as well as a 
positive right to basic nutrition and health care.

2.16
     The Bill of Rights will direct that the environment be protected from desecration and 

nurtured, on a sustainable basis, for the benefit of South Africa, its children and its 
children's children.

2.17
     The Bill of Rights will direct the state to ensure that all South Africans live in security 

and peace.

2.18
     The Rights contained in the Bill shall be capable of limitation where such limitation is 

justifiable in a democratic, open society based on freedom and equality.

2.19
     In the international sphere, the state shall become a party to suitable human rights 

conventions and in particular those dealing with racism, gender discrimination and the 
rights of children, which apartheid has until now rejected. In this way we shall assert 
our rightful place in the international community. Treaties which impact on South 
African legislation shall require the approval or participation by the South African 
Parliament in the form of a national law.

2.20
     The Bill of Rights shall guarantee a right to procedurally fair administrative action 

where a person's rights or interests are affected*.

     *To make it compatible with the practicalities of governance.

2.21
     These rights shall be derogated from

     2.21.1



          only in a state of emergency necessarily and properly declared to protect the 
security of South Africa, and

     2.21.2
          only if the Constitution does not specify that the right in question may not be 

derogated from, and

    2.21.3
          only to the extent necessary to restore the security of the nation and the safety of

its people, and

     2.21.4
          only to the extent that such derogation is consistent with international law on the

nature and extent of derogation of human rights in exceptional circumstances.

Proposals regarding the Interim Constitution

2.22
     Sect 23 should be retained but reformulated to allow the method and extent of this right 

to be set out in law.

2.23
     Sect 24 on administrative justice should be retained, subject to its reformulation in line 

with the necessary practicalities of governance.

2.24
     Sect 26 on economic activity should be removed.

2.25
     Sect 27(5) on labour relations should be deleted.

2.26
     Sect 28 on property: It should be reformulated to accommodate the right of access to 

land and the redress of past and existing inequities in access to land, dealt with 
elsewhere in the Interim Constitution.

2.27
     Sect 30 on children: To be retained.

2.28
     Sect 32 on education: To be retained, though care should be taken to ensure that Sect 

32(c) does not condone discrimination.

2.29
     Sect 33 on "limitations" is to be endorsed, subject to its reformulation to make it 

simpler and clearer.



Part 3
National Government

Binding Constitutional Proposals

VI
     There shall be a separation of powers between the legislature, executive and judiciary,
     with appropriate checks and balances to ensure accountability, responsiveness and
     openness.

XIV
     Provision shall be made for participation of minority political parties in the legislative
     process in a manner consistent with democracy.

XV
     Amendments to the Constitution shall require special procedures involving special
     majorities.

VIII
     There shall be representative government embracing multi-party democracy, regular
     elections, universal adult suffrage, a common voters' roll, and, in general, proportional
     representation.

X
     Formal legislative procedures shall be adhered to by legislative organs at all levels of
     government.

XXII
     The national government shall not exercise its powers (exclusive of concurrent) so as to
     encroach upon the geographical, functional or institutional integrity of the provinces.

XVII
     At each level of government there shall be democratic representation. This principle
     shall not derogate from the provision of Principle XIII.

XXXII
     The Constitution shall provide that until 30 April 1999 the national executive shall be
     composed and shall function substantially in the manner provided for in Chapter 6 of
     this Constitution.

XXXIII
     The Constitution shall provide that, unless Parliament is dissolved on account of its
     passing a vote of no-confidence in the Cabinet, no national election shall be held before
     30 April 1999.

The National Assembly*

*Those provisions of the Interim Constitution which deal with the legislature's constitution-



making function will not be required in a future Constitution (including those sections dealing
with deadlock-breaking.)

The Franchise

There has been some criticism of the lack of effective constituency representation in the
National Assembly, which arises from the system of list based proportional representation.
There is also an acknowledgment of the importance of proportional representation as a device
to ensure representativeness and inclusivity. In this regard, there is a view that a mixed system
should be considered. This system may allow for single member or multi-member constituencies
but also ensures proportional representation*.

*The question of single member or multi-member constituencies is the subject of further
reflection by the ANC, as is the case with the relative percentages of constituency and
proportional representation.

Secondly, the system of National and Regional lists could be reconsidered together with the role
of the Senate. It is clear that the need for regional lists for the National Assembly falls away if
the constituency basis to the electoral system is accepted. There is no need for such a list if the
proposals on the Senate are accepted.

It follows that there should be regular elections for Parliament, at least once every 5 years, on
the basis of proportional and constituency representation in Parliament.

Number of Representatives

The number of representatives needs to be reconsidered, given the resources and size of the
country. The size of regional legislatures similarly needs reconsideration. South Africa now has
a costly form of representation, which is out of line with highly industrial countries. Including
regional representations, there are close to 900 lawmakers. The cost, having regard to the
resources of the country, can be justified if we can demonstrably show that the number of
members of the National Assembly can not be reduced without affecting the quality of its
decision making or diluting the nexus between the people and Parliament. In a PR list system,
the relationship between voter and MP, is minimally affected by a reduction in the numbers in
Parliament. Reducing the numbers of these legislatures by say 25 per cent, would have more
impact on the attempt to secure funds for the Reconstruction and Development Plan (RDP),
than trimming the salaries of MP's. It could be argued that some MP's could play a more
appropriate role in the civil service, at other levels of government,  in the various institutions of
government, or in civil society. The National Assembly needs more resources for its MP's,
especially for research capacity.

Against the above it is contended that the large number of representatives has contributed to the
stability and the inclusivity of the political process. This in itself is a contribution to the
economic climate in the country. Final proposals in this regard will be submitted, together with
final proposals on the electoral system.

Recall

A further consideration relates to the question of "recall". The introduction of a constituency



component to the electoral system will facilitate or allow for this at a constituency level, while
party congresses can audit compliance with mandates by those elected on lists. Respectively it
means that the electorate and political parties should have the right in principle to recall their
representatives as determined by national legislation. Whilst the constitution should contain only
the fundamentals regarding elections, the electoral system (which includes the detailing of the
franchise and the  question of recall) and actual procedures should be the subject of a national
electoral law. Final proposals, as with the electoral system, will be advanced in due course.

Checks and Balances and Accountability

In regard to the question of "checks and balances” and "Separation of Powers", we need on the
one hand to insist on the primacy of Parliament, in the schema of government by and for the
people, and on the other hand to avoid a multiplicity of watchdog functions/bodies/and
institutions, and an overly literal interpretation of the Separation of Powers doctrine. Currently
the Executive is the subject of scrutiny by Parliament, the Parliamentary party caucuses, and
Standing Committees, the Senate and its committees, the Human Right Commission, the Public
Protector, the Premiers andtheir governments, the Judiciary and the Constitutional Court, and
the Auditor-General. It is also the primary focus of the Bill of Rights. There are sufficient
checks and balances in this schema.

In general the formal provisions and those which have to do with Cabinet accountability to
Parliament are in line with the ANC's previous conception of Parliament's functioning.
However, a close reading of the various formal provisions needs to be undertaken regarding
those aspects which make governance unnecessarily complex and procedurally rigid. Some of
these flow from the GNU arrangements and will fall away.

Party Funding

Freedom, democracy and democratic life as such demand that political parties be in a position
fully to undertake their tasks in accordance with the Constitution. To serve this aim political
parties should be able to draw funds on a proportional and constituency basis. Such a proposal
recognises the importance of parties to the political process. Such mechanisms could go
together with proposals regarding control on public contributions to parties, which should not
be prohibited. This should be left to a national law*, and the constitution should not preclude
such legislation.

*The national law will have to deal with matters like the principles and extent of public
financing of parties, an assessment procedure and the provision and disbursement of funds.

Parliamentary Committees

A commitment to a full and open parliamentary committee procedure structured to ensure
executive accountability to an informed Parliament, and capable of pro- active investigations,
and proposing new legislation, should be included in the final constitution. Ministers of state
should not be members of committees, but should attend such committees when invited to do
so.

Proposals



3.1
     South Africa shall be an undivided state in which there shall be a democratic 

government at local, regional and national levels. The Bill of Rights and principles of 
non- racialism, non-sexism and democratic accountability shall apply at all three levels 
of government.

3.2
     Parliament shall consist of the National Assembly and Senate. The National Assembly 

will be elected by universal suffrage on a common voter's roll according to proportional
     representation. It will pass the national budget and have primary responsibility for the
     preparation and adoption of the country's main laws. (There shall, however, be a role 

for the Parliamentary committees and the provinces in the process of preparing the 
budget.)*

     *See below: Parts 6 and 7.

3.3
     The ANC proposes the use of the Parliamentary Committee system, structured to 

ensure executive accountability to an informed Parliament. The Committees will have a 
right to consider forthcoming legislation and to initiate new legislation in consultation 
with the relevant ministries. The Committees shall have the necessary powers to 
conduct public inquiries into  matters within their area of jurisdiction.

3.4
     Parliament shall decide on the remuneration and benefits of the President and its 

members including Ministers, Deputy Presidents and Deputy Ministers.

3.5
     Amendments to the Constitution shall be effected only by a two thirds majority of both
     houses.

3.6
     The executive shall be accountable to Parliament, and the Constitution.

3.7
     There shall be a Speaker elected by Parliament and Parliament shall determine its own 

rules of procedure. The question of a Leader of the House and his/her responsibilities 
and status should fall within the ambit of the Rules of Parliament.

3.8
     There shall be regular elections for a representative Parliament, at least once every 5 

years based on proportional and constituency representation in such a manner that the
     representation of parties in Parliament reasonably and equitably reflects their electoral
     support*. There shall be a common voters roll, and universal adult suffrage.

     *The ANC's position on the total number of representatives in the National Assembly is
     presently under consideration.

3.9



     The elections shall be administered and supervised by an independent body, the 
Electoral Commission. The Electoral Commission shall consist of 6 persons of integrity 
elected by a 75 per cent majority of the National Assembly and shall be granted all the 
necessary authority to administer and direct the conduct of the elections.

The Senate

Discussion

The exact role and need for a Senate needs reconsideration. It does not currently have a
sufficiently identifiable purpose or powers to warrant its special status. In its current form it is a
mirror image of the Assembly. It does not appear to be regarded by the provinces as their
"house". Without a specific regional function the Senate constitutes an institution with little to
offer. However it could play an important role within a revised understanding of our provincial
framework, one which would contribute to a more co-operative framework of provincial and
national governance.

The Senate will, it is proposed, be a functioning component of the national legislature. The
Senate, however, will be dealt with in Part 4 below, dealing with provincial government, as it
constitutes an integral part of the general approach towards empowering the provinces and in
expressing the relationship between national and provincial governance.

The National Executive

Discussion

The provisions which provide for the Government of National Unity, and which are
inappropriate for a democratic government need to be evaluated and withdrawn. Any
government of national unity arrangement will be voluntary, and at the instance of the majority
party.

It is clear that the President needs a Deputy to deputise for him or her. The position and office
of a Deputy President* should be continued.

*As against the creation of the position of Prime Minister.

Consideration must be given to principle XXXII. In this regard the provisions which establish
the GNU could be linked to a date upon which they automatically expire. The words
"substantially" would allow for some amendments to the GNU during the remainder of the 3 or
so years of its existence. The functions which the President can perform without consultation
need to be expanded, if only for the smoother functioning of Government.

3.10
     The ANC proposes that the Head of State be a President with both ceremonial and 

executive powers. The President should be elected by the National Assembly. He of she 
will have the same term of office as the National Assembly and be available for re-
election only once.



3.11
     The President will appoint and supervise the functioning of the Cabinet. The President 

shall appoint and dismiss Ministers, and Deputy Ministers at his or her discretion.

3.12
     Other than Minister or Deputy Ministers, a member of Parliament may not be a full-

time member of the executive or the civil service.

3.13
     Coalitions between parties of the Cabinet will be based on voluntary political pacts and 

will not be compulsory nor required by the Constitution.

3.14
     The President shall consult with her or his Cabinet when taking important decision. The
     President shall vacate his/her seat upon assumption of Office.

3.15
     The National Assembly will elect from amongst its members a Deputy President who 

will be a member of the Cabinet, and who will be the parliamentary leader of the 
majority Party in Parliament. He will act as President in the President's absence, and 
will be accountable to both the President and Parliament, and will perform such duties 
and functions as the President assigns him or her.

3.16
     Should the President resign or otherwise be unable to continue in office, the National
     Assembly shall elect a new President for the remainder of the unexpired part of the
     President's period of office.

3.17
     The members of the Cabinet shall be accountable to Parliament and the President.

3.18
     The President or Deputy President may be impeached on a resolution of both houses 

with a 2/3 majority, on the grounds of a serious violation of the Constitution or other 
laws or inability to perform the functions of his or her office.

3.19
     Parliament may pass a motion of no-confidence in the President and her/his Cabinet, in 

which event the President may either resign or call a general election.

3.20
     Ministers shall not be eligible to sit on parliamentary committees.

Part 4
Provincial and Local Government

Binding Constitutional Principles



VI
     Government shall be structured at national, provincial and local levels.

XVIII

(1)
     The powers and functions of the national government and provincial governments and
     the boundaries of the provinces shall be defined in the Constitution.

(2)
     The powers and functions of the provinces defined in the Constitution, including the
     competence of a provincial legislature to adopt a constitution for its province, shall not
     be substantially less than or inferior to those provided for in this Constitution.

(3)
     The boundaries of the provinces shall be the same as those established in terms of this
     Constitution.

(4)
     Amendments to the Constitution which alter the powers, boundaries, functions or
     institutions of provinces shall in addition to any other procedures specified in the
     Constitution for constitutional amendments, require the approval of a special majority
     of the legislatures of the provinces, alternatively, if there is such a chamber, a
     two-thirds majority of a chamber of Parliament composed of provincial
     representatives, and if the amendment concerns specific provinces only, the approval of
     the legislatures of such provinces will also be needed.

(5)
     Provision shall be made for obtaining the views of a provincial legislature concerning
     all constitutional amendments regarding its powers, boundaries and functions.

XIX
     The powers and functions at the national and provincial levels of government shall
     include exclusive and concurrent powers as well as the power to perform functions for
     other levels of government on an agency or delegation basis.

XX
     Each level of government shall have appropriate and adequate legislative and
     executive powers and functions that will enable each level to function effectively. The
     allocation of powers between different levels of government shall be made on a basis
     which is conducive to financial viability at each level of government and to effective
     public administration, and which recognises the need for and promotes national unity
     and legitimate provincial autonomy and acknowledges cultural diversity.

XXI
     The following criteria shall be applied in the allocation of powers to the national
     government and the provincial governments:



(1)
     The level at which decisions can be taken most effectively in respect of the quality and
     rendering of services, shall be the level responsible and accountable for the quality and
     the rendering of the services, and such level shall accordingly be empowered by the
     Constitution to do so.

(2)
     Where it is necessary for the maintenance of essential national standards, for the
     establishment of minimum standards required for the rendering of services, the
     maintenance of economic unity, the maintenance of national security or the prevention
     of unreasonable action taken by one province which is prejudicial to the interests of
     another province or the country as a whole, the Constitution shall empower the
     national government to intervene through legislation or such other steps as may be
     defined in the Constitution.

(3)
     Where there is necessity for South Africa to speak with one voice, or to act as a single
     entity - in particular in relation to other states - power should be allocated to the
     national government.

(4)
     Where uniformity across the nation is required for a particular function, the legislative
     power over that function should be allocated to the national government.

(5)
    The determination of national economic policies, and the power to promote
     interprovincial commerce and to protect the common market in respect of the mobility
     of goods, services, capital and labour, should be allocated to the national government.

(6)
     Provincial governments shall have powers, either exclusively or concurrently with the
     national government, inter alia - (a) for the purposes of provincial planning and
     development and the rendering of services; and (b) in respect of aspects of government
     dealing with specific socio-economic and cultural needs and the general well-being of
     the inhabitants of the province.

(7)
     Where mutual co-operation is essential or desirable or where it is required to guarantee
     equality of opportunity or access to government service, the powers should be allocated
     concurrently to the national government and the provincial governments.

(8)
     The Constitution shall specify how powers which are not specifically allocated in the
     Constitution to the national government or to a provincial government, shall be dealt
     with as necessary ancillary powers pertaining to the powers and functions allocated
     either to the national government or provincial governments.

XXII
     The national government shall not exercise its powers (exclusive or concurrent) so as



     to encroach upon the geographical, functional or institutional integrity of the
     provinces.

XXIII
     In the event of a dispute concerning the legislative powers allocated by the Constitution
     concurrently to the national government and provincial governments which cannot be
     resolved by a court on a construction of the Constitution, precedence shall be given to
     the legislative powers of the national government.

XIV
     A framework for local government powers, functions and structures shall be set out in
     the Constitution. The comprehensive powers, functions and other features of local
     government shall be set out in parliamentary statutes or in provincial legislation or in
     both.

XV
     The national government and provincial governments shall have fiscal powers and
     functions which will be defined in the Constitution. The framework for local
     government referred to in Principle XXIV shall make provision for appropriate fiscal
     powers and functions for different categories of local government.

XXVI
     Each level of government shall have a constitutional right to an equitable share of
     revenue collected nationally so as to ensure that provinces and local governments are
     able to provide basic services and execute the functions allocated to them.

XVII
     Financial and Fiscal Commission, in which each province shall be represented, shall
     recommend equitable fiscal and financial allocations to the provincial and local
     governments from revenue collected nationally, after taking into account the national
     interest, economic disparities between the provinces as well as the population and
     developmental needs, administrative responsibilities and other legitimate interests of
     each of the provinces.

The System of Provincial Governance and the Senate

Concerns and Objectives

Discussion

The challenge that the ANC, and indeed the Constitutional Assembly faces, is to create a final
constitution which will serve as a solid foundation for good government. In doing so the ANC
must confront the constitutional legacy of the last century of white rule, absorb the experience
of the last 12 months of governance under the Interim Constitution, and, most importantly, must
attempt to foresee the problems and challenges South Africa will face in 10, 20 or even a
hundred years from now. Constitutions are as much about issues of tomorrow as they are about
the conflicts of today.



The aspect of the new constitution to which the ANC has given the most careful and considered
attention is that which deals with provincial governance. This party has undertaken considerable
internal consultation, and has conducted wide-ranging comparative investigations concerning its
proposals on this issue. The ANC has not drafted proposals to meet some abstract centralist or
federalist agenda, but has sought to draft proposals which meet the requirements of "good
governance".

The ANC has considered a simple unitary state in which there are no regional governments, and
in which services are delivered by an executive appointed and accountable only to the centre. It
has rejected this model. On the other hand the ANC has considered some confederal models
similar to those proposed by some parties and in which the country would be a loose federation
of autonomous states. The ANC believes that this model offers the prospect of physical
disintegration, racial and ethnic violence on par with that currently experienced by the former
Yugoslavia, as well as the perpetuation of existing inequalities and economic impoverishment.
The ANC proposes instead a new vision and a new framework for provincial governance which
we call co-operative governance.

The federalism/centralism debate has for some time been stuck in a sterile and one-dimensional
quantification of discreet national and provincial lawmaking competencies respectively. The
ANC now proposes that provinces should become an important component of central
government and national policy making itself, yet not lose areas of their current provincial
legislative competency.

The ANC's vision of co-operative governance in the relation between national and provincial
government is guided by the following concerns:

The government should be brought closer to the people. This should also mean, in addition to
representative law making at provincial level, that the administration and the execution of laws
should be brought closer to the people. More specifically the responsibility for the delivery of
services to people in the provinces and at local government level should be by a government
which is accountable to those it serves. This implies elected regional governments.

Local and regional government should have the capacity to make laws and apply laws in a
way which is responsive to our diverse regional circumstances, needs and aspirations. This
implies that regional governments must have the necessary executive and law-making powers.
These powers must be original in the sense that they are conferred and guaranteed by the
constitution itself.

At the same time the structures of government should be cost-effective and directed at
effective and efficient governance. South Africa must marshal all its resources in a most
productive way for the task of reconstruction and development. The pressure on
governmental resources is extreme, and many of South Africa's problems are national in
nature and require national solutions. For example, our health, housing, education, crime and
other problems are national in character. Solutions to them can not be found solely within
provincial boundaries. Solutions to the problems in one region which exacerbate the problems
in another are not solutions at all.

Geographic size, and the level of economic and social integration in South Africa requires a



certain level of legal homogeneity. The memory and experience of the "bantustans" is still fresh
in our minds. The creation of economically not viable and politically autonomous units
promoted economic irrationality, poverty, corruption, bloated and competitive bureaucracies
and endemic political and ethnic conflict. Ironically, fragmentation has proved just as inimical
to securing "freedom of the individual" as it has been to ensuring "equality of citizenship".

South Africa requires to embark on a process of national unity, reconciliation and nation
building. It needs to unite the nation and, without sacrificing the principle of democratic
government at regional level, minimize divisions and conflict between regions, races, ethnic
and linguistic groups. The balkanisation of South Africa could as in Eastern Europe lead to
devastating self- destruction should the constitutional structures pit our regions and provinces
against each other and against national government. The prospect of the fragmentation of the
country into competing and belligerent fiefdoms is neither farfetched nor improbable having
regard to our history.

In short it is the challenge of a system of provincial government to provide for legitimate
regional aspirations and needs without denying the context of overall national imperatives. The
solution to these concerns lies in adopting a system of governance that provides for effective
and responsive provincial government, as well as regional influences on national government,
yet does not institutionalise shortsighted competition and promote only fractious governmental
relations.

Potential Problems in the Current Framework

The current framework promotes tensions between region and region, and between regions
and central parliament. This is not negative per se but, the absence of any integrating and
co-operative mechanism which encourage province governments to work with each other and
the national government in regard to national legislation provides no counter balance to these
entrifugal forces. There is no forum nor process for provincial governance to bear co-
responsibility for the general welfare and management of the country as a whole. While the
principle of empowering the provinces to manage their affairs is important, the political
structure should also promote a broader co-operative approach. It should counteract the
tendency to make decisions from exclusively provincial perspectives. It is the maturity of
current provincial governance which has prevented major problems up till now.

he precise division of legislative and executive competences is uncertain, thus leaving
important questions of governance to the courts to determine. They are expected to determine
many political matters which should be resolved between the provinces or between the
provinces and central government.

     The present Senate makes too little of a contribution to resolving this problem because it
     appears to duplicate the work and composition of the National Assembly and yet fails to
     integrate the provincial viewpoints in national law-making. It is structurally unable to give
     institutional expression to the relationship between national and provincial levels because the
regions' powers reside solely in its provincial legislative and executive functions.

The Proposal

In brief the elements of our proposal are:



     The collaboration of provinces in legislation on national level. The Senate should be the main
player in the relationship between national and provincial levels of government and the
     consequent vertical distribution of power. Present legislative competences of provinces
should in the main be retained as at present, while a more substantial responsibility for executive
power, as well as supplementary legislation, will rest with the provinces.

     A division of competencies between the national and provincial levels of government which
     supports the idea of cooperative governance in the sense of regard for the legitimate interests
of national and provincial governments by recognising provincial aspirations and needs within a
context of national imperatives.

     A functional and an efficient allocation of the financial duties as between the different levels
of government, and a fair system of distribution of revenue (financial equalisation) between
     provinces and between provinces and national level*.

     *See Part 7 below.

Functions of the Senate

The Senate should have the following basic functions:

     Have a close and on-going relationship with the provincial governments and give expression
     to the views and the administrative experience and needs of the provinces*.

     *The Senate should be a "working parliament" as against a "reasoning and debating"
     parliament with a business-like style, and with a place for officials from the provinces
     at the Senate committee meetings.

     Have a real say over National Assembly bills that deal with the exercise of powers and
     performance of provincial functions and articulate the interests of provinces at national level.

     It should be able to initiate legislation and bear co-responsibility as a chamber for the
     Republic of South Africa as a whole regarding provincial interests.

     The Senate should have less influence over national legislation dealing with the exclusive
     competencies of national government than it does over legislation dealing with its concurrent
areas of competence.

Composition of the Senate

Regarding the composition of a body like the Senate, it is possible to distinguish between three
possible types:

     The members could be directly chosen by the people (as in the USA).

     The members could be other party members chosen by provincial legislatures, as they do
     now, on a proportional party political basis.



     The members could consist of members of the provincial executives or legislatures who
     appoint and recall them.

The ANC proposes that the third type be the basis of the composition of the Senate. In this
model the provinces will have a more direct "ownership" of the Senate. The Senate could have
between 50 or 100 members (5 or 10 per executive, but the number of Senators as such has not
been finalised by the ANC). The option to provide representation for the third tier of
government (a total of 5 or 10 members) was considered favourably by the National
Constitutional Conference on the grounds that it is a level of government which contribute to
the Senate as a body giving expression to all levels of government. However, this should not
open the way for representation by "interest groups" as such*.

*The forthcoming proposals of the ANC will detail the following: (1) the manner in which
provinces are to be represented in the Senate, (2) the size of the Senate, and (3) the
administration and functioning of the Senate and its institutional relation with the National
Assembly. With regard to the last-mentioned aspect, the following question is to be answered:
Should the National Executive be responsible to Parliament (National Assembly and Senate),
or only to the National Assembly, in view of the completely new character of the Senate?
Should the term "Parliament" be reserved for the National Assembly only? If government
policy is defeated in the National assembly, a new government has to take over or an election
must be called. The Senate has no obvious place in this scheme of things. If the National
Executive is responsible to National Assembly and Senate, the consequence may be that the
Senate would be more likely to vote on party lines, as the Australian Senate does for example,
than to protect the interests of provinces. It is submitted that the National Executive should
not be responsible to the new Senate.

Co-operative Governance

The Interim Constitution allocates powers and functions of government as between the different
regions and Parliament. To a lessor extent it also provides a small voice for regions in national
governance. In our view the first method of giving expression to regional diversity could be
retained whereas the second method needs to be strengthened.

The essential thrust of the proposed new framework is that the provinces will now have a
greater say, through the Senate in the making of national legislation effecting their interests.
This will impose national considerations upon provinces, and require them to interact with each
other and the national assembly to consider the good of their province and the country as a
whole. It will also impose provincial consideration upon the national law-making process.

In the current framework, executive powers follow legislative powers. In our view there is no
need to rigidly link these and it should be possible to extend further executive powers to the
provinces in regard to national framework legislation dealing with matters under the concurrent
jurisdiction of provincial and national governance. In addition there should be a functional and
efficient allocation of the financial duties as between the different levels of government, and a
fair system of distribution of revenue between provinces and between provinces and national
level.

In general the specific functional areas as presently specified in Schedule 6 of the Interim
Constitution are the appropriate areas of concurrent legislative powers. With the new role of



provinces in regard to national legislation, it will be possible to explicitly authorise general
framework legislation as a category of legislation overriding provincial legislation in the final
constitution.  Framework legislation could, however, be subject to the pre- eminent right of
provinces to supplement such legislation and to preclude parliament from so doing.

Where there is "concurrency" it is necessary to establish priority or precedence in cases of
conflict between provincial and parliamentary laws. The ANC proposes a formula broadly
similar to the existing section 126 save that the onus of proving priority or precedence should
fall upon the provincial government - as it was originally formulated at Kempton Park*.

*This is not a significant amendment and indeed when the ANC introduced the amendment at
the original Kempton Park formulation placing the onus on the national government, it was
rebuked for "playing with words". It is therefor strange that this "playing with words" should
now be interpreted as a fundamental shift in the framework by those same critics.

The formulation of the clause which sets out conditions for the preeminence of legislation also
reflects the fact that the "desirability" or "necessity" of such national legislation will have been
affirmed by the provinces through the Senate, and that the courts will establish whether the
legislation concerned belongs to the categories identified for the preeminence of either national
or provincial legislation.

In general the ANC believes that attempting to list "exclusive" provincial legislative powers
which are not also potentially matters of national concern, is a fruitless exercise. We are in
agreement with those other parties who believe that the constitution should not attempt to
amplify exclusive provincial legislative competencies save for those which can be said to arise
from the application of the override principles.

If these powers are crafted so as to exclude the possibility of a need for national intervention
they will amount to insignificant powers or window dressing e.g. "abattoirs". Even
contemporary federal constitutions increasingly recognize national and even supra-national
interests in matters such as police and education. As these proposals stand, the provinces'
concurrent powers will be enhanced by certain exclusive executive functions, and the powers,
through the Senate to collectively block legislation inimical to provincial interests.

The ANC proposes a national and uniform framework for provincial constitutions which would
allow for provincial variation in certain respects. More detailed proposals in this regard, and in
regard to the size of provincial legislatures will be made in a further proposal.

These proposals make clear that the ANC will not simultaneously grant vastly enhanced powers
to the provincial government over national laws and also increase the powers to ignore the very
national norms and standards that they have approved. If we allow this development, the logic
of co-operative governance will collapse in on itself and provinces through the Senate will cease
to have meaningful roles in national legislation and will be relegated to fringe fiefdoms. It could
perhaps be suggested that in this model some of the provinces (notably Natal and Western
Cape) will have to surrender their individual autonomy for the "dubious benefit of being
swamped by ANC Senators".

This is myopic. Firstly their current powers remain largely intact if not augmented. Secondly the
provinces have shown at intergovernmental meetings that they have common ground with each



other across party political lines (this after all, is also the international experience). Thirdly,
constitutions must be crafted on the basis of more lasting considerations than today's temporary
political alignments. Overall, provinces' law-making competencies (save for policing powers
which in reality were never properly a part of schedule 6) remain. Their executive powers will
be significantly expanded (executive powers are not the menial bureaucratic duties that some
parties have suggested but are the very essence of political governance) and they would have
greater financial and fiscal powers to participate in the drafting of the national budget. For this
reason we believe that our proposals conform to the agreed constitutional principles*.

*As other parties have noted, this vision also informs the German Constitution.

General Principles
4.1
     The following ideals, which are relevant to the inner consistency of the whole of the final
     constitution, should be achieved in relation to the provincial system:

     4.1.1
          National unity, reconciliation and nation building;

     4.1.2
          cost efficient and effective government, capable of redressing the iniquities of the past
          and the disparities of the present;

     4.1.3
          the promotion of maximum participation in democratic and accountable governance at
          all levels;

     4.1.4
          the promotion of governance close to the people, which is responsive to their needs
          and accommodates the diversity of regional aspirations and circumstances.

Cooperative Governance

4.2
     The final constitution should establish a cooperative system of governance with the
following guidelines:

     4.2.1
          Cooperative and coordinated national and provincial governance should be promoted,
          while strengthening the role of provinces in national policy and law making.

     4.2.2
          National and provincial governments should have regard for one another's legitimate
          interests in the exercise of their powers and functions.

     4.2.3
          Recognition should be given to legitimate regional aspirations and needs through the
          exercise of appropriate provincial law-making and financial and executive powers,
          within a context of overall national imperatives.



General Matters

4.3
     The constitution should provide for a national framework for provincial constitutions, which
     would allow for provincial variations on defined aspects*.

     *The ANC will make further submissions with regard to the principles applicable to
     provincial constitutions at a later stage.

4.4
     There should be democratically elected provincial legislatures, which should have the
     executive and legislative powers as set out below. From each of these legislatures delegates*
     shall be sent to the Senate, and a provincial executive should be formed. A provincial
     executive must be accountable to its provincial legislature.

     *It may be ordinary MPL's or MEC's.

4.5
     The allocation of powers and intergovernmental relations should be based on the principle of
     coordinated and cooperative governance.

4.6
     The final constitution should make a distinction between the following two aspects of the
     division of powers:

     4.6.1
          The division of legislative powers between national and provincial levels, and

     4.6.2
          the division of executive/ administrative powers between national and provincial levels.

Elements of the Provincial System
4.7
     The provincial system should have the following elements:

     4.7.1
          A Senate, representative of provinces, which effectively reflects provincial needs and
          interests at national level, while providing an appropriate forum for intergovernmental
          coordination*.

          *The ANC is of the opinion that elaborate provisions on the detail of
          intergovernmental coordination in regard to especially executive and
          administrative matters should not be contained in the constitution, because
          executive and departmental structures and line functions are involved which
          must be allowed to develop gradually.

     4.7.2
          Concurrent legislative competences for national Parliament and provincial legislatures.



     4.7.3
          Executive and administrative competences at national and provincial levels, with the
          weight of executive competences being assigned to provinces.

     4.7.4
          A clear framework for determining uncertainties between national and provincial
          competences.

     4.7.5
          The location of residual competences at national level.

The Senate

4.8
     The final constitution should provide for a Senate, comprised of representatives of the
     provinces and, possibly, representatives of local government level, which should allow for
     effective influence and participation of the provinces in national law-making at national level,
and which should function as the suitable forum for intergovernmental coordination.

4.9
     Members of the Senate should be appointed and be subject to recall by provincial legislatures
and/or provincial executives.

4.10
     Every province (and possibly the local level of government of South Africa as a whole) shall
each be entitled to a single delegation of Senators*.

     *5 or 10, the precise number of Senators still to be recommended by the ANC.

4.11
     The Senate should be a perpetual body. New representatives will be appointed after national
     or provincial elections, but may be changed by the provincial legislatures.

4.12
     The Senate shall be entitled to block or approve laws dealing with provincial matters*, it
may initiate laws regarding provincial matters and it shall have the right to review other
legislation. *In other words, the consent of the Senate shall be required for legislation dealing
with  provincial matters. The precise way in which the blocking power is to be exercised,
     shall be a matter of further discussion and proposals. Deadlocks may need to be
     revolved through mediation or joint committees.

4.13
     The provinces shall be entitled, primarily through the Senate and its structures or
committees, to participate in financial and fiscal matters affecting the provinces, especially in the
drafting of the national budget, although the Senate will have no powers to block financial bills.

4.14



     The intention in the final constitution should be to introduce a framework whereby the
judicial determination of the pre-eminence of national legislation is replaced by the requirement
that the provinces themselves through the Senate conclusively establish the desirability of the
relevant national legislation*. The courts will still have a role to determine whether the
     overriding legislation fits the categories set out.

     *See also the footnote to the text at 4.9.5 above.

4.15
     Where the national government is empowered by national legislation to promulgate
     subordinate legislation or statutory instruments which affect the powers, functions or
interests of provinces, the Senate should have a say over the content of such instruments,
particularly where the provinces are required to implement such legislation or instruments*.

     *Thus providing opportunity for co-determination in administrative matters and for
     inputs from the provinces on account of their administrative experience.

National and Provincial Legislative Competences

4.16
     Provincial legislatures shall be competent to make laws for the province with regard to all
     matters which fall within the functional areas specified in Schedule 6 of the Interim
     Constitution*. Legislative competence shall include the competence to make laws which are
     necessarily ancillary to the effective exercise of their legislative competence. Parliament shall
have the same powers to make laws in regards to the above matters.

     *Save for policing which was never really a Schedule 6 area but was subject to
     Chapter 14.

4.17
     In the event of an inconsistency between national and provincial legislation, the Act of
     Parliament shall prevail over a law passed by provincial legislation, only to the extent of any
inconsistency between them, if:

     4.17.1
          The national law deals with a function in respect of which uniformity across the nation is
          desirable.

     4.17.2
          The national law deals with a matter in respect of which it is necessary for South Africa
          to speak with one voice or to act as a single entity - in particular, in relation to other
          states.

     4.17.3
          The national legislation is necessary for the maintenance of essential national standards,
          for the establishment of minimum standards required for the rendering of services, the
          maintenance of economic unity, the maintenance of national security or the prevention
          of unreasonable action taken by one province which is prejudicial to the interests of



          another province or the country as a whole.

     4.17.4
          The national legislation deals with national economic policies, the power to promote
          inter- provincial commerce and to protect the common market in respect of the
          mobility of good services, capital and labour.

     4.17.5
          The national legislation provides for equality of opportunity or access to a government
          service.

     4.17.6
          The national law establishes a national framework for the provision of public services
          or the management of institutions relating thereto.

4.18
     Where a provincial law deals with matters other than those referred to in 4.17 above, such as
     a specific socioeconomic and cultural need of a particular province, it shall prevail over
     national legislation. Provinces are not precluded from passing laws in regard to the matters
     intended in 4.17 above, provided such legislation is not inconsistent therewith.

4.19
     In the event of a dispute concerning the legislative powers allocated by the constitution
     concurrently to the national and provincial governments:

     4.19.1
          such legislation shall be deemed to be "necessary" or "desirable" in terms of the
          requirements stated in 4.17 above if such legislation has been approved by the Senate,
          and further

     4.19.2
          if such dispute cannot be resolved by a court by a construction of the constitution,
          precedence shall be given to national legislation*.

          *Constitutional principle XXIII.

4.20
     Without derogating from the powers of national government under the constitution, national
     government shall not otherwise exercise its powers so as to encroach upon its geographical,
     functional or institutional integrity of the provinces.

4.21
     Residual powers shall be within the exclusive competence of the national government.

4.22
     Provinces shall, in addition to its powers to legislate in its concurrent areas of legislative
     competence, be responsible for developing the details of the framework legislation of the
     national government, more specifically in relation to its implementation and in ensuring that
     regional and sub-regional variations are taken into account.



National and Provincial Executive Competences

4.23Also in respect of executive or administrative competences the constitution should give
     expression to the following two guiding principles:

     4.23.1
          Bringing government closer to the people, allowing for governance to fit the specific
          conditions and variations in each province, region or sub- region, and

     4.23.2
          at the same time building and maintaining a single harmonious and prosperous nation
          and maintaining effective and cost-efficient government.

4.24
     Both national and provincial government shall have executive powers in regard to their
     concurrent competences.

4.25
     Exclusivity of executive functions for provinces should primarily exist in the context of
     executive implementation under enabling or framework legislation, as approved by the
     provinces in the Senate, and the implementation of provinces' own legislation.

4.26
     Provinces shall be allocated the resources and powers to implement or administer its
     legislation and such national legislation as is delegated or assigned to it. In general, provinces
shall be responsible for the execution of the national legislation set out in <185>9 above.
Ordinarily such powers should, with the consent of the Senate, be allocated to provincial
government and, where appropriate, to local government, even if the relevant legislation was
passed at national level. In this regard,

     4.26.1
          executive powers shall be allocated to the level at which it can be exercised most
          effectively and efficiently, and

     4.26.2
          in the event of a province failing or refusing to implement national legislation, the
          national government may itself implement the legislation or intervene.

Local Government

Binding Constitutional Principles

VI
     Government shall be structured at national. provincial and local levels.

VII
     At each level of government there shall be democratic representation. This principle



     shall not derogate from the provision of Principle XIII. [Principle XIII relates to the
     status of traditional leaders - see below.]

XXIV
     A framework for local government powers, functions and structures shall be set out in
     the Constitution. The comprehensive powers, functions and other features of local
     government shall be set out in parliamentary statutes or in provincial legislation or in
     both.

Discussion

In general the Interim Constitution resolves the balance between national, provincial and local
government to the disadvantage of local government. It should be noted that Constitutional
Principle XXIV requires that a framework should be set out in the final constitution for local
government and that the comprehensive treatment of local government should be the subject of
parliamentary or provincial legislation, or both. The ANC takes the position that local
government is a matter of both national and provincial interest in view of the history of using
local government as a tool of apartheid policy, and because it is the main point of delivery of the
National Reconstruction and Development Program.

Framework legislation on local government should be enacted at national level, and not
asymmetrically through separate legislation in different provinces. Provinces should be
responsible for the implementation of local government, and the provincial management of local
government. It should have power to make laws not inconsistent with the national framework
so as to take into account provincial diversity. The framework should also protect local
government by specifying its powers of self-administration*.

*Because of nation-wide underdevelopment of local government in some areas and their role
in the national economy of South Africa and the RDP, the link between local government and
the national level could be fleshed out by giving local government representation in the
Senate in the form of a delegation of Senators.

It is suggested that the term self-administration* be used in respect of local government**.
Self-administration duties could be divided into those where the local authority can decide
whether and how to perform the duty, and those where the local authority can only decide how
to carry out the duty.

*Which, while allowing local authorities to act on their own responsibility, leaves open the
possibility of interaction with provincial and national government in matters which are,
respectively, of provincial or national concern.

**Rather than autonomy, which could mean that interference with the exercise of local
authorities' duties by superior authorities may be resisted: an absolutely free sphere of
discretion for local authorities may then exist.

The ANC insists that local government should be democratically constituted, and function in
accordance with democratic principles. Traditional leaders may and should participate in local
government, subject to the principle of democratic and accountable local government. The
provinces could determine the precise form that such participation should take.



*In this connection the ANC confirms that participatory democracy and mechanisms to give
effect thereto are vital to democracy in South Africa, and that civil society and its various
organisations have a crucial role in democratising and transforming South Africa. The final
constitution, supplemented where necessary by national legislation, should provide for the
principles and appropriate/effective mechanisms of participatory democracy, as well as for
organs of civil society.

**Principle VII states that the principle of democratic local government should not derogate
from Principle XIII, which provides that the institution, status and role of traditional leaders
shall be recognised. It is submitted that the role of traditional leaders is not threatened by
democratic local government if they retain an advisory and cultural function in local
government within their traditional areas.

The final constitution should not exhaustively lists the powers and duties of local government
councils. The most basic functions should be described in the constitution and the rest of the
detail should be left to the comprehensive parliamentary legislation referred to above*.

*Local government authorities should have the following basic rights and duties:

Choice of organisation and personnel of the local government within the framework of national
legislation.

Financial authority: the right to have its own revenue, determine expenditure and administer
financial affairs.

Planning powers: This could include the right to specify types of buildings and the permissible
land use in a municipal area.

Provision of facilities: This includes the establishment and operation of public institutions for
the benefit of the population.

Mandatory functions: Local authorities should also carry out functions mandated by provincial
or national government, provided the necessary financial capacity is or is being made
available.

By-laws: Municipalities should have the right to issue by- laws.

Administrative decisions: This is the right to make administrative decisions arising out of the
enforcement or implementation of national, provincial and local government laws and
by-laws. These need to be set out in the final constitution.

4.27
     Comprehensive provision for local Government, including its powers functions and
structures shall be provided for in national legislation. The implementation and supervision of
the legislation shall be delegated or assigned to provinces. The national legislation shall:

     4.27.1
          prescribe the areas of self- administration of local government,



     4.27.2
          make provision for mandatory functions,

     4.27.3
          allow for the implementation of this legislation by provinces which may pass legislation
          not inconsistent with the framework,

     4.27.4
          confer the right to make by-laws upon local government,

     4.27.5
          confer the necessary financial entitlements, authority and controls upon local
          government, subject to the provinces' right to supervise such controls.

4.28
     Elections to local government shall take place on either a proportional or ward basis, or
both, by general, direct, free, and secret ballot.

4.29
     Local government shall be required to function in a manner which would allow interested
     parties to be appraised of and make representations regarding decisions affecting the
     community.

Traditional Authorities and Cultural Bodies Constitutional Principles

XIII

(1)
     The institution, status and role of traditional leadership, according to indigenous law,
     shall be recognised and protected in the Constitution. Indigenous law, like common
     law, shall be recognised and applied by the courts, subject to the fundamental rights
     contained in the Constitution and to legislation dealing specifically therewith.

(2)
     Provisions in a provincial constitution relating to the institution, role, authority and
     status of a traditional monarch shall be recognised and protected in the Constitution.

VII
     At each level of government there shall be democratic representation. This principle
     shall not derogate from the provision of Principle XIII.

XXIV

(1)
     This Schedule and the recognition therein of the right to the South African people as a
     whole to self-determination, shall not be construed as precluding, within the framework
     of the said right, constitutional provision for a notion of self-determination by any
     community sharing a common cultural and language heritage, whether in a territorial



     entity within the Republic or in any other recognised way.

(2)
     The Constitution may give expression to any particular form of self-determination
     provided there is a substantial proven support within the community concerned for
     such a form of self-determination.

(3)
     If a territorial entity referred to in paragraph 1 is established in terms of this
     Constitution before the new constitutional text is adopted, the new Constitution shall
     entrench the continuation of such territorial entity, including its structures, powers and
     functions.

Discussion

The institution of chieftainship has played an important role in the history of our country and
chiefs will continue to have an important role to play in unifying our people and performing
ceremonial and other functions allocated to them in law.

Proposals

4.30
     The powers of chiefs shall be exercised subject to the provisions of the constitution and
other  laws. Provision will be made for an appropriate structure consisting of traditional leaders
to be created by law, in order to advise national Parliament, and, where appropriate, provincial
     legislatures, on matters relevant to customary law and other matters relating to the powers
and functions of chiefs. Changes in the existing powers and functions of chiefs will only be made
     by parliament after such consultation has taken place. (More detailed proposals will be
     provided in due course.)

Part 5
Judicial Authority

Binding Constitutional Principles

VI
     There shall be a separation of powers between the legislature, executive and judiciary,
     with appropriate checks and balances to ensure accountability, responsiveness and
     openness.

V
     The legal system shall ensure the equality of all before the law and an equitable legal
     process. Equality before the law includes laws, programmes or activities that have as
     their object the amelioration of the conditions of the disadvantaged, including those
     disadvantaged on the grounds of race, colour or gender.



VII
     The judiciary shall be appropriately qualified, independent and impartial and shall have
     the power and jurisdiction to safeguard and enforce the Constitution and all
     fundamental rights.

Discussion

Only the fundamental principles concerning the administration of justice, and conduct of the
courts, the right to a fair trial, including the right to legal representation should be contained in
the Bill of Rights. This chapter of the Constitution should only deal with the structure of the
Courts, their respective jurisdictions and the appointment of the staff who administer them. The
Constitution should only set out the constitutional pre- requisites for a fair judicial system.
Consideration, therefore, must be given to the method of appointment of judges, the
composition of the Judicial Service Commission and perhaps the manner in which the Attorney-
Generals are appointed. Special provision should be made to ensure an obligation to ensure
access to justice for all. In general however, most of the matters relating to the functioning of
the Courts should be left to legislation.

There will be some debate on the meaning of the word "independent" as it relates to the
Judiciary. In
our view this does not mean that only judges or lawyers should be allowed to appoint judges,
but rather that once appointed, the judge or judges are free from external political pressures.
This is done, usually, through protecting their tenure, e.g. by providing for non renewable terms
of office, or for life time tenure.

The Constitutional Court being a contentious and politically central institution requires an
appointment mechanism which is legitimate, sensitive to the need for representivity, integrity,
political and other diversity, as well as legal wisdom. A mechanism solely in the hands of the
legal profession would only perpetuate a narrow professional vision of constitutional
adjudication. In any event, a legitimate court is more likely to be an independent and
courageous court.

Structure of Courts

5.1
     The existing structure of courts in the Interim Constitution should be retained, except that
most courts should be given the power to deal with constitutional matters. The Constitutional
Court will therefore become the highest court of appeal for constitutional matters.

The Constitutional Jurisdiction of the Different Courts

Constitutional Court
5.2
     The Constitutional Court should have final jurisdiction on all constitutional matters. It should
     be the only court that can deal with the following matters:

     5.2.1
          Issues that are in its exclusive jurisdiction, for example when Parliament refers a bill for
          an opinion on its constitutionality.



     5.2.2
          The declaration of national legislation as being invalid.

5.3
     The Constitutional Court should have the power to decide which cases it will hear. It should
     have the power to take cases directly from lower courts without waiting for a full appeal
     process to take place.

5.4
     Provision will be made for direct access to the constitutional court by members of the public,
subject to the Court itself having the right to determine whether to hear any matter. This
     matter should be dealt with in national legislation.

The Appeal Court and Supreme Court

5.5
     These courts should have full constitutional jurisdiction except as outlined above. They will
be able to declare national or provincial legislation valid. However, if they are of the opinion
that national legislation is invalid, they must refer the matter to the Constitutional court for a
final decision*.

     *The National Conference did not feel it was necessary to limit these powers to
     legislation passed before 27 April 1994.

Magistrate's Courts

5.6
     Magistrates' courts should be able to deal with constitutional issues that arise from the Bill of
Rights, but they will not have any jurisdiction to strike down legislation, not even local
     government bye-laws. However, the jurisdiction of courts other than the constitutional and
     supreme courts is best left to legislation and should not be dealt with in the constitution.

Appointment of Judicial Officers

Mechanism

5.7
     The Constitutional Court could sit in smaller committees but should not necessarily be
     comprised of distinct panels.

5.8
     Constitutional and Supreme court judges should be appointed by a judicial Service
     Commission as provided for in the Interim Constitution*.

     *The National conference was not in favour of Parliament appointing Constitutional
     Court judges.

In this regard it is proposed that:



5.8.1
     The Judicial Service Commission should be restructured to ensure greater public
     representation.

5.8.2
     The transparency of the Judicial Service Commission should receive attention. This should
be the subject of legislation.

5.8.3
     The Judicial Services Commission should also have a role in regard to the functioning of the
     magistracy, judicial training, law reform, the functioning of the courts and complaints against
judges. The JSC will be empowered to initiate impeachment proceedings.

Criteria

5.9
     The criterion for appointment of both Constitutional Court judges and other should be that
of a "fit and proper person" rather than the present strict criteria for Constitutional Court
judges.

Tenure

5.10
     The tenure of Constitutional court judges should be extended to 10 years, with the following
     guidelines:

     5.10.1
          Appointment should not be for life.

     5.10.2
          There should be a fixed retirement age of 70.

     5.10.3
          Appointments should be non- renewable.

     5.10.4
          A method should be devised to ensure continuity, e.g. half the panel could be
          re-appointed every six years.

Provincial Courts

5.11
     Whether each province should have its own division of the Supreme Court is a matter to be
     left to legislation*.

     *The IFP proposals that there should be a parallel system of provincial courts under
     the provincial governments which would have a final say on matters of provincial
     competence were rejected.



National Attorney-General

5.12
     Justice should be a national function and the present structuring of Attorneys General on
     federal lines is not acceptable. The appointment and tenure of Attorneys General should be
     dealt with in national legislation*.

     *The ANC broadly favours that the highest judicial executive officer should be the
     Attorney General, who may be a member of the Cabinet and who shall be responsible
     for prosecuting offences in the name of the People of South Africa. The provincial
     Attorneys General shall be accountable to him or her.

Participation and Access

5.13
     Legislative provision shall be made for the participation of lay-people in the administration of
justice, and to ensure that indigent persons are legally represented where the interests of
     justice so require.

5.14
     The final constitution should lay an obligation on government to take legislative and other
     measures to improve access to justice for all people, for example through community courts,
     increased legal aid et cetera.

Traditional Courts

5.15
     Traditional authorities should be recognised in the constitution in accordance with
     constitutional Principle 13.

5.15.1
     The constitution should, however, contain little detail on traditional courts, as it should be
dealt with in legislation.

5.15.2
     Where necessary national legislation should provide for special courts and/or alternative
     dispute resolution mechanisms*.

     *This is necessitated by the fact that there are other traditional legal systems such as
     Hindu and Islam law.

General

5.16
     All other matters relating to the administration of justice, establishment of special courts and
     the jurisdiction of any court, shall be set out in legislation.



The Public Protector, Human Rights Commission, Commission on Gender Equality,
Restitution of Land Rights

Binding Constitutional Principle

XIX
     The independence and impartiality of a Public Service Commission, a Reserve Bank,
     and Auditor-General and a Public Prosecutor shall be provided for and safeguarded by
     the Constitution in the interests of the maintenance of effective public finance and
     administration and a high standard of professional ethics in the public service.

Discussion

Whereas many of these Commissions are set out in the Interim Constitution in the form as
originally
conceived by the Constitutional Committee, there has been some debate as to whether the
Human Rights Commission and the Commission on Gender Equality overlap and whether they
need to be distinguished in form and function, or should be merged. The question of land claims
and reparations should be dealt with in the chapter on human rights.

Proposals

5.17
     The Bill of Rights shall establish the principles and procedures whereby land rights will be
     restored to those deprived of them by apartheid statutes. A Land Claims Court Tribunal,
     functioning in an equitable manner according to principles of justice laid out in legislation,
will,
     wherever it is feasible to do so, restore such rights*.

     *The rights, however, should go beyond restoration, and include access rights. Much of
     the procedural matters and detail which are currently addressed by the Land Claims
     Court must be provided for in national legislation and not the final constitution.

5.18
     There shall be an Human Rights Commission charged with ensuring observance of Human
     Rights. There shall be a Public Protector charged with ensuring clean government, free of
     corruption, rudeness and maladministration. The Human Rights Commission shall be
     empowered to litigate on behalf of complainants. Both bodies shall report annually to
     Parliament. The details of their functioning shall be set out in law. They shall have power to
     investigate the systemic sources of any malpractices. These institutions shall have the
     necessary resources and powers to perform their functions, and shall be empowered to
     negotiate or mediate between complainants and the body or person who is the subject of the
     complaint. The length of tenure of the Public Protector should be seven years, renewable for
a
     further term of seven years.

5.19
     The Constitution shall protect the independence of these institutions, inter alia by requiring



     their appointment by Parliament, with a 2/3 majority, and protecting them from dismissal
save  on grounds of incapacity or misconduct.

5.20
     There shall be a Commission to advance gender equality, inter alia by consulting women and
by conducting enquiries and research on the situation of women. The detail regarding this
     Commission could be the subject of national legislation.

5.21
     These bodies may establish provincial offices.

Proposals Regarding the Interim Constitution, 1993

5.22
     The establishment and appointment of the Public Protector:

     5.22.1
          Sect 110(1), (2)(a) and (b) and (3) is to be endorsed.

     5.22.2
          Sect 110(4) is to be amended to provide for qualifications other than legal
qualifications to be acknowledged in this regard. Ten years administrative experience of
          any kind should be regarded as sufficient.

5.23
     Sect 113 on staff and expenditure is to be removed.

5.24
     Sect 117 on staff and expenditure is to be removed.

Part 6
The Public Service and Security Services

Binding Constitutional Principles

XXIX
     The independence and impartiality of a Public Service Commission...shall be provided
     for and safeguarded by the Constitution in the interests of the maintenance of effective
     public finance and administration and a high standard of professional ethics in the
     public service.

XXX

(1)
     There shall be an efficient, non-partisan, career-oriented public service broadly
     representative of the South African community, functioning on a basis of fairness and



     which shall serve all members of the public in an unbiased and impartial manner, and
     shall, in the exercise of its powers and in compliance of its administrative functions.
     The structures and functioning of the public service of its members shall be regulated
     by law.

(2)
     Every member of the public service shall be entitled to a fair pension.

The Public Service

Discussion

On the Public Service the Interim Constitution is especially detailed and deals with issues which
should be left to Parliament for legislation*.

*E.g. the extensive treatment of the Public Service Commission and the transitional
arrangements.

ANC Policy states:

"The whole of the civil service will have to be opened up so as to make it a truly South African
civil service, and not the administrative arm of a racial minority. The civil service should be
impartial in its functioning, and be accountable both to parliament and to the broad community
it serves,"

and:

"We do not support giving positions to unqualified people simply on the grounds of race or
gender.
What we will insist on, however, is that the hundreds of thousands of highly merit-worthy
persons
who have been unjustifiably kept out of jobs, denied advancement in their careers and excluded
from training, be given their due. Those who have been kept back by apartheid education and by
sexist assumptions should be given special backing to catch up. The rich life experiences,
knowledge of languages, and cultural diversity of those previously discriminated against should
be seen as enriching the contribution of individual South Africans."

The main directions of the ANC with regard to the Public Service in the final constitution are
the following:

     The present powers of the Public Service Commission should be made compatible with the
     powers of a democratically elected government.

     An excessive set of structures and duplicated functions should be avoided*.

     *This is especially true in relation to ombud structures, though the need is
     acknowledged - see below.

     The national cohesion of the public service is to be maintained.



     Corruption and nepotism should be effectively countered.

     Equality of opportunity and affirmative action should be ingrained in the Public Service.

The Interim Constitution has an extensive set of provisions that directly affect the way the
public service is structured and managed. There is now a consensus developing that the
management of the public service needs to be thoroughly transformed to bring it in line with the
best management practices both within South Africa and internationally. The problem is that the
provisions in the Interim Constitution limit this kind of transformation. In particular:

     The Public Service Commission is not merely an advisory and evaluation body, but is
     responsible for organisational structuring, bargaining and the day-to-day operational
     management of the public service.

     There is no proper executive responsibility for setting the overall policy and management
     framework for the public service.

     Only deracialisation is referred to in transformation, without also referring to
democratisation of the working and organisational environment of the public servant.

     Efficiency (how quickly and competently inputs are turned into outputs) is the only
underlying principle of management referred to, thus ignoring the equally important
management principle  of effectiveness (the extent to which objectives are achieved).

     Although provincial government is elected and democratically accountable to its provincial
     citizens, provincial government cannot be held entirely accountable for the practices of its
     public servants because the provinces do not have sufficient control over the day-to-day
     management of these public servants.

     The notion of a professional public service has been abused to ensure the internal promotion
     of existing public servants in preference to external lateral entrants.

     The Constitution should adopt a minimalist approach consisting of a broad statement of
     principles and general references to a governing framework.

Proposals

6.1
     The final constitution should contain the principles within which the Public Service should be
regulated.

6.2
     The constitution should provide that an independent and impartial Public Service
Commission is to be established by a national law (a Public Service Commission Act):

     6.2.1
          Under direction of the relevant Ministry, the Public Service Commission should be
          charged with ensuring that the objectives as stated in paragraph 6.4 below and the



          constitution are attained.

     6.2.2
          The Public Service Commission shall cater for all government employees at all levels of
          government.

     6.2.3
          The Public Service Commission shall perform a watchdog/ombud role in such a way
          that legislated national standards and norms shall be monitored, investigated and
          reported upon.

     6.2.4
          The extent of the powers and functions of the Public Service Commission shall be
          compatible with democratic governance and accountability.

     6.2.5
          The Public Service Commission shall have a component to deal with the security
          services.

6.3
     The functions of the Public Service Commission shall not be done by way of the constitution,
but rather through a national law. The structure of the Public Service Commission shall ensure
provincial representation in national processes while simultaneously ensuring that there is full
and direct accountability at provincial level for the implementation that takes place at that
level*. There shall be no Provincial Service Commissions.

     *With regard to the Public Service Commission Act, it is to be proposed that
     Commission should consist of 10 Commissioners:

        1.A chairperson appointed by the President in consultation with the Executive
          from nominations by a (joint) Committee of Parliament;

        2.A person appointed by each of the Executive Councils of the provinces from
          nominations of a committee of each legislature;

        3.Each Commissioner of the Public Service Commission shall establish an Office
          which, together with the relevant Commissioner, shall be accountable to the
          legislature (at national or provincial level).

6.4
     National legislation should be adopted to ensure merit, equity and representivity in
     appointments and promotions, and create ability for change, development and administrative
reform.

     6.4.1
          There shall be uniform minimum conditions of service for all government employees at
          all levels. The rights of all public sector workers, as well as the terms and conditions of
          service of its members, should be regulated by national labour law.



     6.4.2
          The constitution should provide that appointments by the executive in the Public
          Service may be made.

     6.4.3
          Other than that required for fair labour practices, there shall be no special job
          guarantees for any public servants.

6.5
     The Public Service should:

     6.5.1
          be professional and career-development orientated,

     6.5.2
          be broadly representative of the South African society,

     6.5.3
          be efficient, effective and responsive in terms of the delivery of service to the public,

     6.5.4
          be transparent and accountable to the public and legislature,

     6.5.5
          be loyal to the government of the day,

     6.5.6
          ensure equitable delivery of service at all levels of government.

6.6
     During their tenure of office no public official* shall use his or her position to directly or
     indirectly enrich themselves or to directly or indirectly benefit any person in a manner which
is not fit and proper in the circumstances**.

     *This term will require suitable definition.

     **Taken from sect 42(1), Namibian Constitution.

The Security services

Binding Constitutional Principle

XXI
     Every member of the security forces (police, military and intelligence), and the security
     forces as a whole, shall be required to perform their functions and exercise their
     powers in the national interest and shall be prohibited from furthering or prejudicing
     party political interest

Discussion



General Guidelines on Security

The history of South Africa with regard to the misuse of security apparatuses compels a
principled treatment of security services in the final constitution.

The fundamental approach of the ANC is that the final responsibility for security should be
taken out of the hands of the security apparatuses and be placed squarely in the jurisdiction of
the democratically elected Parliament and Executive, thus restricting the security apparatuses to
act within the law and guidelines laid down by Parliament and the Executive. Terminology used
by the old security forces should be not be used in order to avoid their interpretations to creep
into the new system*.

*For example, the terminology of "law and order" should be replaced by "rule of law", and
"internal security" should be replaced by "safety and security", because old style Security
Branch thinking may possibly otherwise argue for a wide domestic intelligence brief, rather
than a crime intelligence brief.

The potential for anti-democratic action on account of the armed nature of these forces and the
access to technology and resources for conducting covert operations puts them in a different
relationship to a democratic constitution. It does not, for example, suffice to say somewhere
that the constitution is supreme and therefore all organs of society are bound by it. The security
services are to be bound explicitly. It is preferred that the constitution should refer to a national
defence force, a police service, a civilian domestic intelligence service and a civilian foreign
intelligence service.

The following principles are expanded on in the proposals below:

     The fundamental objectives of any security policy should be constitutionally enshrined in the
sections dealing with the security services.

     Civilian control over the security services at ministerial level and through other mechanisms
     should be constitutionally enshrined. Security ministries should be civilian ministries.

     Parliamentary oversight of the different security services (subject to the need for security
     within oversight mechanisms where necessary) must be constitutionally enshrined.

     The right of the public to access information must be provided for constitutionally, provided
     that this be limited as specified in law, in the interests of current national security.

     Members of the security services shall have the rights as defined in the Bill of Rights, subject
to a limitation clause, as in Sect 33(a) of the Interim Constitution, with the retention of
     mechanisms for giving effect to the essence of such rights.

     The constitution should define the presidential powers in relation to the security services,
     declarations of emergency and states of national defence or war*.

     *As already proposed.



     Certain provincial functions in relation to the security services could be provided for in the
     sections of the constitution dealing with the division of powers, provided that intelligence,
     defence and police should be national competences*.

     *But see below under Police for the role of MEC's for Police and community policing.

Proposals

6.7
     Security institutions should not act on their own authority, but rather under guidance of, and
     by virtue of functions defined by, Parliament and the Executive*.

     *The constitution as the supreme law of South Africa must thus be binding on the
     security services and final responsibility for national security should rest with
     Parliament and the Executive.

6.8
     The final constitution should give effect to a progressive concept of security and should
     accordingly provide principled guidelines regarding the objectives of security and the
     interpretation of threats to security*.

     *The ANC endorses the following:

        1.Security is an all-encompassing and holistic concept that enables people to live in
          peace and harmony, enjoy equal access to resources as well as to transform and
          develop their lives.

        2.The objective of national security shall therefore go beyond achieving an absence
          of war and physical violence to include the consolidation of democracy, respect
          for human rights, social justice, sustainable economics development and
          protection of the environment.

        3.Threats to security shall not be interpreted as being limited to external military
          aggression, but shall include poverty, social injustice, socio-economic
          deprivation, abuse of human rights and disjunction of the environment.

6.9
     The Executive should not be able to employ the security services in violation of the
     constitution.

6.10
     The constitution must prescribe that the security services should:

     6.10.1
          not discriminate on the grounds of sex, race, sexual preference, religion or belief,

     6.10.2
          reflect the composition of South African society,



     6.10.3
          be non-partisan as institutions and not allow partisan political activity in the services as
          such,

     6.10.4
          reflect at all times a reasonable balance between democratic transparency and secrecy,

     6.10.5
          be guided by an approach to the resolution of conflict, whether internal or external,
          primarily by non-violent means,

6.11
     The members of security services should:

     6.11.1
          be obliged to carry out all lawful orders and disobey any unlawful orders,

     6.11.2
          be educated to a reasonable level in relevant international law and conventions, the
          constitution, human rights and applicable law.

Intelligence Services

The holistic descriptions of national security in footnote 10 above is not intended to be also the
brief or mandate of any single security service. The door should not be opened for another
"total onslaught" methodology by the security services. They should not be left unchecked to go
into every corner of society*.

*See also 6.8 - 6.11 above, which is of fundamental importance for the restrictions on
security services.

In the description of the mandates of the different security services which follows here, the
guiding principle is still that the responsibility for security is taken out of the hands of the
services as such and placed in Parliament and the Executive. The intelligence services should
have the primary duty to equip the Executive and Parliament to safeguard the South African
public and South Africa's national interests by selecting, processing and analysing information,
and to advise the government on security and public safety concerns.

The following aspects of the control, accountability and structure of Intelligence services should
be provided for in national legislation rather than the constitution:

     The national Intelligence services of South Africa should consist of the following:

          a civilian intelligence organisation that shall be responsible for the conduct of domestic
          intelligence and fulfillment of the national counterintelligence responsibilities;

          a civilian intelligence organisation that shall be responsible for the conduct of foreign
          intelligence;



          the appropriate structure of the Police service that is responsible for the conduct of
          crime intelligence;

          the department within the National defence force which is responsible for the conduct
          of military intelligence.

     The President should be able to draw on the executive support of a Minister to be known as
     the Minister of Intelligence. Together they should exert ministerial control over intelligence
and have accountability to Parliament for intelligence.

     Operational control and management of the intelligence services is to be exercised by the
     Director General of the various structures under the direction of the relevant Minister.

     A coordinating mechanism essential to coordinate the flow of information, priorities,
activities, policies, resources, interpretation and other matters pertaining to the functioning of
national intelligence, as defined in an Act, shall be chaired by a Coordinator of Intelligence who
shall be appointed by and accountable to the President.

     The intelligence structures and its members shall be governed by a code of conduct that shall
regulate their activity strictly within the Bill of Rights, and define the reciprocal obligations of
the Service towards its personnel.

Proposals

6.12
     The President shall be ultimately responsible for, and have control over, the Intelligence
     services, and he is accountable to Parliament for intelligence matters with executive support
of a minister responsible for intelligence.

6.13
     There shall be a multi-party Parliamentary oversight committee, to be appointed by the
     Speaker of Parliament in consultation with the President after consultation between the
     President and Heads of the political parties represented in Parliament*.

     *Members of the committee must take an oath of secrecy relevant to their work.

6.14
     The constitution should provide for judicial control over intrusions onto individuals' rights of
privacy when there is a perceived threat to national security.

6.15
     Members of the intelligence services shall have the rights as defined in the Bill of rights,
     subject to a limitation clause, as in Sect 33 of the Interim Constitution. Freedom of speech
     and association should be curtailed for the duration of their employment and for the length of
time legally determined for classification of material.

6.16
     National intelligence should be a function and responsibility of the national government and
     should not be delegated to provincial governments.



6.17
     The constitution should provide that access to information, relating to defence, national
     security or public safety, that is current and obtained in confidence, should be limited for a
     specified time as defined in law.

6.18
     The Intelligence services should operate within the law.

6.19
     The constitution should prohibit their having an influence, directly or indirectly, over political
events in foreign countries, except in circumstances of war in the last-mentioned instance.

6.20
     The members of the Intelligence services will be bound by an oath of secrecy and allegiance
     to the Constitution.

6.21
     The constitution should state that provision is to be made in national legislation that each
     intelligence service must be subject to independent civilian oversight by way of an
    inspectorate. Such an inspectorate will also function as a mechanism of grievance resolution.

6.22
     The constitution shall stipulate that there shall be no private intelligence services.

The National Defence Force

Discussion

The Interim Constitution contains both matters of details that belong lawfully in normal national
legislation and matters that belong in a constitution. This is particularly true of matters relating
to the defence function. The constitution should not contain matters which fix structural and
command provisions with respect to a specific state department.

It should accordingly not be necessary to cover the range of defence issues currently set out in
the Constitution, particularly those dealing with the structure of the national defence force. It
will also not be necessary to deal with the various provisions essentially directed at the
integration process. What the Constitution should deal with are the fundamental principles
relating to the place of the Defence force in democracy. Proposals on the organisation of the
Ministry need not be spelt out save to ensure that the Constitution does not preclude it.

Proposals

6.23
     The primary duty of the national defence force should be to defend the inhabitants, the
     territorial integrity and the sovereignty of South Africa. Actions of the defence force should
     conform to relevant international, constitutional and other law, and conventions.

6.24



     There shall be only one national defence force. The President shall appoint the Chief of the
     national defence force, who shall perform his or her functions subject to the directions of the
     Minister of Defence, and during a state of war, of the President.

6.25
     The national defence force shall be politically impartial and non-partisan. Members of the
     national defence force shall not hold office in a political party. The national defence force
shall comply with international customary law and treaties regarding armed conflict, and its
     members shall be obliged to obey lawful orders and shall be obliged to disobey orders in
     breach of such international law or unlawful orders.

6.26
     The departmental structure including function and powers of role players other than Minister
responsible for defence should be dealt with in a Defence Act.

6.27
     The constitution should provide for one national defence force, structured in terms of law.

6.28
     The constitution should define the President as Commander-in-Chief.

6.29
     The constitution should state that the President as Commander-in-Chief should have the
     power to employ the national defence force for specified functions*, as defined in law.

     * Including those presently mentioned in Sect 227(1)(b)-(f) of the Interim Constitution.

6.30
     The defence force should at all times defend and uphold the constitution and should be
     prohibited from acting on their own and bypassing Parliament and the Executive.

6.31
     There shall be a multi-party oversight committee of Parliament on defence to exercise
     oversight control over the Defence force. Such a committee shall initiate and deal with
     legislation relating to the Defence force, and must be able to make recommendations on
     budgets, budget functioning, organisation, armaments, policy, morale, and state of
     preparedness of the national defence force, and to perform such other functions relating to
     parliamentary supervision as may be prescribed by law.

6.32
     The constitution should provide for presidential power to declare a state of national defence
     or war subject to parliamentary confirmation. The oversight committee and Parliament
should  be informed by the President if the national defence force is deployed in defence of the
     country, in support of the Police or in compliance with any international obligations.
     Parliament may review such deployment.

6.33
     The President shall confer upon members of the national defence force permanent
     commissions and cancel such commissions.



6.34
     The provision of section 224(2) of the Interim Constitution should be enacted in a
transitional  clause in a defence act in order to provide for the continuation of the present NDF.

6.35
     The constitution should provide for a specific military ombud function/person to deal with
     complaints of members of the defence force and the public against the national defence force.
The precise role of the ombudsperson and its relationship to the public protector and human
rights commission should be contained in relevant legislation.

SA Police Service

Discussion

The provisions dealing with the Police will need revision in the light of current problems
experienced regarding dual authority over policing agencies.

The ANC is committed to the creation of a single police service. The primary function of
policing will be the prevention of crime and to guarantee the personal security of citizens and
peaceful exercise of their rights as defined in the constitution. The principles governing the new
police service, which shall also be inculcated in their training shall be:

     Policing shall be based on community support and participation.

     the Police shall be accountable to society and the community it serves through its
     democratically elected institutions.

     The Police shall uphold the values of the Constitution.

Proposals

6.36
     The police service should have the primary duties to prevent crime, to investigate offenses or
alleged offenses, to maintain the rule of law and to protect the safety and security of citizens.
     The police should adhere to and protect the constitution.

6.37
     Community policing:

6.37.1
     The principle of community policing must be defined in the constitution as a guiding
principle of the police service. The details of appropriate structures, budgetary provisions,
composition etc must however be defined in a national law.

6.37.2
     There shall be established, in accordance with a law, police-community forums which shall
     evaluate visible police services and the efficiency and accountability of the service in respect
of the community for which it is established.



6.38
     There should be one national Police service in South Africa, loyal to the national
constitution, and with structures devolved to the provinces.

     6.38.1
          The President shall appoint the National Commissioner in consultation with the relevant
          Minister. The duties of the National Commissioner should be as currently enshrined in
          the Interim Constitution.

     6.38.2
          The National Commissioner shall appoint Provincial Commissioners after consultation
          with the relevant MEC's.

     6.38.3
          A responsible MEC should have the responsibility to monitor effective policing on
          provinces together with the Provincial Commissioner. He/she should see to the
          establishment of appropriate structures for community policing, and have oversight
          responsibility over the Provincial Commissioner.

     6.38.4
          Provision should be made by law, and not in the constitution, that there will be a civilian
          secretariat within the Ministry of Safety and Security.

     6.38.5
          Statutory provision should be made for an executive structure consisting of the Minister
          and the relevant MEC's.

6.39
     Members of the police service shall have the rights as defined in the Bill of Rights, subject to
a limitation clause, as in clause 33(a) of the Interim Constitution.

     6.39.1
          The constitution should not address the details of labour relations, which should be set
          out in regulations and law*.

          *Compulsory collective bargaining and dispute resolution and arbitration should
          be provided for in a law. Those provisions should curtail the right of members of
          the Police service to strike.

6.40
     An independent mechanism may be set out in a national law whenever the need arises, to
     receive and investigate, or monitor the investigation of complaints by members of the public
     against members of the service.

6.41
     Border policing should be the responsibility of the police, except under certain conditions
such as a state of war.



6.42
     Although there must evidently be an oversight committee in Parliament, there is no need for
     special provisions for this committee.

6.43
     The constitution should not deal with details on the matter of public order policing* **.

     *Public order policing is a national competency, and there may be a need for the
     establishment in a national law of a rapid response unit which could only be activated
     by the National Minister or National Commissioner. This unit should be able to perform
     other functions necessary for policing in general.

     **The constitution should also not deal with private security companies. The lack of
     accountability in the function of private security companies, except to their owners/or
     people employing them, requires a review of present legislation to ensure it provides for
     the establishment and function of these companies within the parameters of a
     Parliamentary Act.

6.44
     The establishment of municipal or metropolitan police, and the resolution of the question of
     tribal police, should be left to national legislation, which should not be precluded by the
     constitution.

Part 7
Finance

Binding Constitutional Principles

XXIX
     The independence and impartiality of a Public Service Commission, a Reserve Bank,
     and Auditor-General and a Public Prosecutor shall be provided for and safeguarded by
     the Constitution in the interests of the maintenance of effective public finance and
     administration and a high standard of professional ethics in the public service.

XXVII
     A Financial and Fiscal Commission, in which each province shall be represented, shall
     recommend fiscal and financial allocations to the provincial and local governments
     from revenue collected nationally, after taking into account the national interest,
     economic disparities between provinces as well as the population and developmental
     needs, administrative responsibilities and other legitimate interests of each of the
     provinces.

Discussion

National Financial Affairs

The provisions regarding the Auditor-General, South African Reserve Bank, Financial and
Fiscal Commission, require concrete analysis in the light of the existing experience of these



institutions. In general it is not appropriate for the Constitution to deal with these issues,
although arguments will be advanced that these institutions should be guaranteed a degree of
administrative autonomy. Current provisions are essentially adequate.

The general approach of the ANC towards the constitutional provisions relating to financial
institutions* is that these constitutional provisions should be restricted to broad general
principles with details to be dealt with in normal national legislation. The constitution should
only deal with those institutions specifically required to be dealt with by the Constitutional
Principles.

*Like the Financial and Fiscal Commission, the Reserve Bank and Auditor-General.

The clauses in the Interim Constitution on the Reserve Bank should be taken over unchanged
into the final constitution, except that Sect 196(2) should spell out that the consultation between
the Reserve Bank and the Minister responsible for national financial matters should amount to
"in consultation with" rather than the weaker "after consultation".

There are no specific provisions in the Interim Constitution relating to public enterprises,
although these are governed by legislation. The ANC sees no reason for specific provisions on
public enterprises to be included in the final constitution.

Provincial Financial and Fiscal Affairs

The ANC should accept as guiding principles for provincial* financial and fiscal affairs that:

*In some respects applicable to local government as well. See below.

     The national-provincial fiscal and financial system should address fiscal inefficiencies and
     financial inequities that exists in South Africa by reason of the apartheid legacy, and the need
for special mechanisms occasioned by the new provincial system.

     National, provincial and local levels of government should have adequate financial resources
at their disposal to exercise their responsibilities and to function effectively and efficiently.

     The economic principles which should guide the approach to financial and fiscal relations
     between local, provincial and national government should be the following:

          Fiscal efficiency

          Fiscal equity

          Affordability, accountability and flexibility

          The preservation of the economic union of South Africa

          Tax harmonisation

          Accommodation of spillovers of benefits or costs across provincial borders



          The promotion of economic democratisation, and reconstruction and development

          Prudent fiscal management.

     South Africa should have a predominantly unified legislative and administrative fiscal and
     public financial system: it should be a joint fiscal system under leadership of national
     government, and not a rigidly divided system between national and provincial levels of
     government*.

     *Canada, for example, is experiencing a crisis with its system of divided fiscal
     federalism.

  In this regard there should be a co-operative rather than a competitive relationship between
  national and provincial governments. This would amount to the provinces being incorporated
  into decision-making in regard to the budget. In return the provinces would be required to
  accept greater responsibility for acting within agreed policy frameworks. Giving effect to this
  new arrangement would require:

          Inserting provisions in the final constitution giving the new Senate an appropriate role in
          the passage of money bills*.

          *This would need to be part of an overall package arrangement.

          Any recommendations in this regard should also fit in with proposals to broaden and
          strengthen the role of the legislature in the passage of money bills.

          Considering incorporating into the constitution provision for the involvement of
          mandated political representatives of the provinces and national government in
          structures engaged in the budgetary drafting process, such as the budgetary committee.

The final constitution should provide that the bulk of revenue should be apportioned at national
level after participation by provincial and local levels of government. This implies horizontal and
vertical financial equalisation.

In general original taxing powers for provinces should not be constitutionalised. Where,
however, it is more efficient to collect a tax locally or regionally, this level could be allocated
this power, and use the income*.

*E.g. it would be inappropriate to charge one level of government to raise taxes only to pay it
over, because the task may be done inefficiently.

The policy of the ANC should be tax harmonisation, with the following objectives:

     Efficiency in the national internal market: Differential tax policies across provinces can lead
to distortions in the interprovincial allocation of resources, to wasteful tax competition among
     provinces, and to excessive use of private sector resources (like accounting, financial and
     management resources) simply to comply with different tax regimes and to avoid taxes.

     National equity: Tax competition may reduce the redistributive content of the tax system.



     Different redistributive policies across provinces may detract from national equity goals.

     Ease and cost of administration: Collection and compliance costs can be reduced; avoidance
     and evasion may be reduced.

     The financial constitution should be a flexible system. Flexibility lies in the fact that fiscal
     efficiency may sometimes drive decentralisation, while fiscal equity may sometimes drive
     centralisation.

Financial and Fiscal Commission

A strong, independent and accountable FFC can make a major contribution to achieving fiscal
stability and to promote equitable relations between different tiers of government. Macro-
economic stability depends on maintaining control at national level over borrowing of provincial
and local governments. The FFC should have the role to provide advice to the Executive in
preparing the budget and to Parliament to deal with the budget.

7.1
     Provision will be made for an effective and independent Auditor-General and Reserve Bank.

7.2
     Revenue from taxes, except those specifically designated by national legislation as being
     provincial taxes, shall accrue to and be collected by the national level of government, to be
   allocated for national, provincial and local governments in accordance with national
legislation.

7.3
     The provinces should be entitled to an equitable share of national revenue, as provided for in
Constitutional Principle XXVII.

7.4
     The Financial and Fiscal Commission (FFC) shall be established to advise the government on
the apportionment of revenue to the provinces. Its function and structure should be governed
     by legislation, with the proviso that the constitution should provide for representation from
the
     provinces*.

     *Much of the detail of appointment, structure and function should be dealt with in
     legislation and not in the constitution.

7.5
     The final constitution should deal both with borrowing powers of the provinces as well as
     guarantees along the lines of Sect 157 of the Interim Constitution.

7.6
     Provinces may raise and collect those taxes (including surcharges on other taxes) when they
     are authorised to do so by national legislation after consideration by the Financial and fiscal
     Commission*.



     *The constitution should not go into detail of the kind of taxes that may or may not be
     raised by the provinces.

7.7
     Provinces may impose user charges after consulting the FFC and provided such charges do
     not discriminate against non-residents.

7.8
     The constitution should include provisions both for borrowing by local government as well
as for guarantees for local government loans as is the case for provincial government*.

     *The content of these provisions requires further reflection, as some consideration of
     the differences between provincial and local government and between different forms
     of local government will need to be taken into account.



Theme Committee 6.4
Draft ANC Submission on:

Intelligence Services

A. The principles, functions and accountability of  Intelligence can be dealt with in the over-
arching preamble of the Security apparatus.  In addition to the definition of national
security,the preamble should cover the following issues.

1 . The intelligence services should have the primary duty to equip the Executive and
Parliament to safeguard the South African public and South Africa's national interests by
advising government on security and public safety concerns.

2. There shall be a multi-party Parliamentary oversight committee, to be appointed by the
Speaker of Parliament in consultation with the President of Senate after consultation
between the President and Heads of the political parties represented in Parliament.'

3. The Constitution should provide for Judicial control over intrusions into individual's rights
of privacy when there is a perceived threat to national security.

4. Members of the intelligence services shall have the rights as defined in the Bill of Rights,
subject to a limitation clause, as in Section 33 of the Interim Constitution.  Freedom of
speech and association should be curtailed for the duration of their employment and for the
length of time legally determined for classification of material.

5. National intelligence should be a function and responsibility of the national government and
should not be delegated to provincial governments.

6. The Constitution should provide that access to information, relating to defence, national
security or public safety, that is current and obtained in confidence, should be limited for a
specified time as defined in law.

7. The Intelligence services should operate within the law.

8. The Constitution should prohibit their having an influence, directly or indirectly, over political
events in foreign countries, except in circumstances

(Members of the committee must take an oath of secrecy relevant to their work.  The budgetary
oversight of the intelligence services will not fall under the ambit of the Joint Standing Committee
of Finance, but be part of the brief of the intelligence oversight committee.  Much of these detail
may be left to national legislation.)

of war in the last-mentioned instance.

9. The members of the Intelligence services will be bound by oath of secrecy and allegiance to the Constitution.



10. The Constitution should state that provision is to be made in national legislation that each intelligence service must be subject to
independent civilian oversight by way of an inspectorate.  Such an inspectorate will also function as a mechanism of grievance
resolution.

11.The constitution shall stipulate that there shall be no private intelligence services.

12. The following aspects of the control, accountability and structure of Intelligence services should be provided for in national
legislation rather than the constitution:

The national Intelligence services of South Africa should consist of the
following:

a civilian intelligence organisation that shall be responsible for the conduct of domestic intelligence and fulfilment of the
national counter-intelligence responsibilities;

a civilian intelligence organisation that shall be responsible for the conduct of foreign intelligence;

an appropriate structure of the Police Service that is responsible for the conduct of crime intelligence;

the department within the National Defence Force which is responsible for military intelligence.

The President should be able to draw on the executive support of a Minister to be known as the Minister of Intelligence.
Together they should exert ministerial control over intelligence and have accountability to Parliament for intelligence.

Operational control and management of the intelligence services is to be exercised by the Director General of the various
structures under the direction of the relevant Minister.

A coordinating mechanism essential to coordinate the flow of information, priorities, activities,policies, resources, interpretation
and other matters pertaining to the functioning of national intelligence, as defined in an Act, shall be chaired by a Coordinator of
Intelligence who shall be appointed by and accountable to the President.



20 June 1995

RE : PAROLE OF OFFENDERS (MINOR OFFENCES)

All minor offences with sentences ranging between 3 - 18 months and/or such appropriate fines
must be pardoned and granted a clean bill of records.  Offences such as: shoplifting, traffic
offences, etc.  Especially those that are first offenders and are not a danger to the public.  Any such
sentences must be withdrawn and scrapped (fines) because such sentences were racially biased and
comprehensive representation could not be found as a result of the past injustices and inequality.

A cut off date for such pardons should be in line with the new constitution.  This is important
because some people might find it impossible to find employment, housing loans, credit loans and
credit worthiness status as a result of such prejudices and the legacies of the past unpopular justice
system.
New South Africa - new society.

N.B. Please arrange for a "free post" address for additional contributions in the drafting of the
constitution.

21 June 1995

RE: CHILD(REN) CUSTODY

Male parents must have the same equal rights to the custody of the child.  Male parents should also
be allowed to claim for maintenance on behalf of the off-spring in the event that such father is
incapacitated to find employment, income, disabled, etc.

This is in keeping with a democratic, non-sexist, non-racist society.

Male citizen should also have access to the courts for any such complaints relating to sexual
harassment.

19 June 1995

RE: LABOUR DISPUTE HEARINGS

Disputes lodged with the Industrial Courts should and must be attended to promptly.  The Labour
Department's conciliation boards must be empowered to deal with such disputes effectively, i.e.
employers who fail to attend/respond to such meetings must be penalised accordingly for contempt
of such legislation.



The plaintiff should not be inconvenienced by the State's "tortoise pace" tendencies which favour
and encourage the employer to be even more arrogant to adhere to the employee's fundamental
rights as may be specified in the labour laws.

As much prompt action should be appropriated to the employee as would be the employer.
Otherwise the plaintiff's recourse to the law is undermined, frustrated.  Such frustration could result
in negative retaliations or one being compelled "to take the law into one's own hands" by disrupting
business operations, trashing business premises, damaging property and other such worse
retaliations.  In turn, the perpetrator cries foul and threatens to disinvest - wrong.

Prompt and speedy action should be afforded this concern as a matter of urgency, esp. to those
applications that are already accumulating cob webs and dust in Pretoria.  IN THE INTEREST OF
INDUSTRIAL HARMONY AND PEACE AND SOUND INVESTMENT IN THE COUNTRY.

NB Please arrange for a "free post" address for more contributions from unemployed persons such
as myself.

20 June 1995

RE: CAPITAL PUNISHMENT

For as long as the so-called justice system is in place, one can hardly start to think of penalty or the
death penalty for that matter.

The current system of justice is not keen to make amends and be perceived as unbiased and
unprejudiced.  To date, we still find double standards in as far as black and white offenders are
dealt with.  In our young democracy, even in the old unpopular system, these double standards
have been very much evident and are unacceptable.

Tokenism, affirmative action will not render the justice system justifiable simply because there are
black faces on the bench but the fair, unbiased, equal, just, beyond reproach justice system can.

As for now, until there is no panel of jurors to determine (independently) the conviction or acquittal
of offenders, the mere thought of capital punishment (death penalty) is insane and is utterly stupid
in the true sense of the word.

No to the death penalty.

NB Please arrange for a "free postal address" for more contributions from the unemployed as well.

20 June 1995



RE: IMMIGRATION AND NON-CITIZENS

No permission of stay should be granted to immigrants, legal or otherwise, for as long as our
housing, employment, health, poverty, crime and others are beyond the citizens of the country.

Strict exceptions should apply only to those with exceptional contributions to make towards the
development of our country, such as medicine, engineering, science and technology and astrology,
etc.

In all established democracies, this is being exercised and South Africa cannot afford to carry the
burden of such countries like Britain, Portugal, USA and the like by letting their people come here
for "a better life" before South Africa's own citizens even for ordinary positions such as shop-
keeping.  These countries have been able to boast of minute unemployment statistics and yet we all
know that they managed to get rid of (systematically) of their worst lot by recommending
immigration to countries such as ours.

South Africa for South Africans first.  The closest example to support the above could be seen
during the Rugby World Cup where millions of immigrants who filled the stadiums and had their
patriotism clearly displayed.  South Africa is not a vacuum, she has a own identity.  One has never
heard a presentation in Venda, Tsonga, Ndebele, and others on our tv stations, but there is already
Portuguese, Italian presentations.

As a South African citizen, I would not be granted automatic citizenship in the UK, USA, Ireland,
etc.  So I don't see why we should.

Ordinary jobs are being granted to immigrants and South Africa's own population is jobless, skilful
and poor.

This needs to be looked at as a matter of urgency.  With the limited resources we have in South
African countries of which the majority is black we can no longer accept the status of the charity
recipients as it hurts our humanity.

Mr. I. T. Mogari



AFRICAN NATIONAL CONGRESS (ANC)

PRELIMINARY SUBMISSION ON LAND RIGHTS
The ANC believes that land reform is a precondition for a legitimate, just and secure regime of
property rights. The constitution must both empower land reform and ensure that it is not impeded by
the provisions of the property clause. The ANC accordingly submit that:

1. Positive rights to land be included in the bill of rights, and
2. Land reform be excluded from the provisions of the property clause.

1. POSITIVE RIGHTS TO LAND

The bill of rights must contain a land rights clause to provide positive rights to land. Such
rights must go beyond and complement the right to restitution for past dispossession and
include rights to redistribution and tenure reform. The rights to land must address the
following issues:

1.1 Restitution

Any person who was dispossessed of land by discriminatory laws or practices should be
entitled to restitution of that land or alternative and equitable redress. The ANC proposes
1913 as a cut-off date for all land restitution claims. The aim of the restitution provision
should be to resolve outstanding claims arising out of forced removals and past confiscation
of land rather than to open up claims to the entire land base of South Africa and thereby
cause delays in development and uncertainty in respect of all land rights.

It is not necessary to repeat the detail in the Interim Constitution. It is more appropriate for
the constitution to create this constitutional right, establish principles and procedures
whereby land rights would be restored to those who have been unjustly deprived thereof,
and leave the detail to be dealt with by ordinary law.

1.2 Tenure Reform

Where people’s rights and interests in land are insecure as a result of discriminatory laws,
they should be entitled to legally enforceable security of tenure. Where there are
overlapping tenure interests in the same land, there should be alternative redress for those
whose rights cannot be accommodated in that land because of competing and stronger
claims.

1.3 Redistribution

Every person should be entitled to equitable access to land in order to be able to sustain
himself or herself. The state should be under a duty to take steps to achieve the progressive
realisation of this right.

2. EXCLUDING LAND REFORM MEASURES FROM THE PROPERTY CLAUSE

In addition to providing for positive rights to land the constitution must not impede land
reform measures. For this reason the ANC proposes the exclusion of land reform measures
from the property clause. In this regard it is proposed that a proviso be added to the property
clause which expressly states that this section shall not apply to measures aimed at bringing
about land reform for the benefit of people previously disadvantaged by unfair discrimination.

3. OTHER ASPECTS OF A PROPERTY CLAUSE



In order to address other difficulties caused by a property clause in respect of the regulation of
land and the quantum of compensation payable for the expropriation of land, the following
submissions in respect of the wording of a property clause are made:

3.1 The role of a property clause is to describe the circumstances under which property may be
expropriated or regulated, rather than to restate those property rights which already exist.
Accordingly, such a clause should:

3.1.1 permit the taking of property according to law and in the public interest, which includes the
achievement of the objects of the constitution and action to redress.

3.1 .2 state that any taking must be subject to compensation to be determined on the following
basis:

a) it should establish an equitable balance between the public interest and the interests of those
affected;

b) it should not be based solely on the market value of such property;
c) it should take into account the use to which the property is being put; and
d) it should take into account the history of the acquisition of the property.

3.1.3 state that the regulation of property or its use shall not be construed as a taking of property
rights. The currently used phrase “rights in property” will make regulation difficult or
expensive and the word “property” should be used in its place.



PROPOSED ANC AMENDMENTS TO CONSTITUTION BILL

* Please note: underline indicates addition, [square brackets] indicates deletion.

Amendments - Ch 1

Section 1 The Republic of South Africa is one sovereign democratic state
founded on the following values:
Technical
(a)    [A commitment to promote and protect]....
(b) [A commitment to promote and protect]...

Section 5 The mathematics of the flag are incorrect and need rectification.  Remove the word
"chilli" from diagram of flag.
Technical

Section 6
(1)         The official languages of the Republic are siPedi [Sesotho sa Leboa], Sesotho, SiSwati,
Xitsonga, Setswana, Tshivenda, isiXhosa,  isiZulu, Afrikaans, English, isiNdebele.

(2) Recognising the dispossession and diminution of the traditional languages - of our people
the state must therefore take positive measures to elevate the status of these languages.

(3)  The use of these languages as official languages must be regulated by national and
provincial legislation and administrative action. Without prejudice to (2), all languages must enjoy
parity of esteem.

(4) The Pan South African Language Board must promote the conditions for the
development and use of the official languages, including the Khoi and San languages and sign
language.

(5) National and provincial government may use particular official languages for the
purposes of government taking into account usage, practicality and expense.

Substantive

Amendments - Ch 2

Section 9(4) .... [in applying section 8(3) to the right in this subsection, courts may develop
the common law only to the extent that the required national legislation does not provide a remedy
based on this right.]

Technical



Note:        If necessary this could be dealt with in section 8(3).

Section 15(3)(b) Marriages, or systems of personal and family law, recognised by legislation
referred to in paragraph (a) must be consistent with this section and the other provisions of the
Constitution.

Substantive

Section 23(3)(c)     [to lock out]

Substantive

Section 29(1)        Everyone has the right -

Substantive

(a) to basic education, including adult basic education [in a state or state-aided institution];

(b) to further education, which the state must take reasonable and progressive legislative and
other measures to make generally available and accessible; and

(c) to receive education [choose instruction] in the official language or languages of one's
choice in public educational institutions, where [instruction in such language] such education is
reasonable practicable [in state or state-aided institutions].

(2)        Everyone has the right to establish and maintain at their own expense independent [private]
educational institutions that -

(a) do not discriminate on the basis of race;

(b) are registered with the state;

(c) maintain standards that are not inferior to standards at comparable public [state-aided
educational] institutions.

Section 30A New formulation under consideration

Substantive

Section 36(3) The courts [Any High Court] may, as described in Chapter 8.
enquire into the validity of -



Technical

36(4)(b)(iii) ... Gazette as soon as reasonably possible [immediately] after...

Technical

Note: Numbering in table requires correction

Amendments - Ch3

Section 39 (1) The Government of the Republic is constituted as distinctive, interdependent and interrelated national,
provincial and local spheres of government.

(2) All spheres of government must observe, adhere to and conduct their activities within the confines of this Chapter;

(3) All spheres of government must -

(a) preserve peace, national unity and the indivisibility of the Republic;
(b) secure the well-being of the people of the Republic; and
(c) provide effective, transparent, accountable and coherent government for the Republic as a whole;
(d) cooperate with each other in mutual trust and good faith to -

(i) foster friendly relations;
(ii) assist and support each other..
(iii) inform and consult each other on matters of common interest;
(iv) co-ordinate their actions and legislation with each other;
(v) adhere to agreed procedures; and
(vi) avoid legal proceedings and litigation against each other;

(e) must be loyal to the Constitution, the Republic, and its people;
(f) must respect the constitutional status, institutions, powers and functions of government in other spheres;
(g) must assume only the powers and functions conferred on it in terms of the Constitution; and
(h) must not exercise any powers or functions in a manner that encroaches on the geographical, functional or institutional
integrity of government in another sphere.

(4) National legislation may establish structures and institutions to promote and facilitate inter-governmental relations.
(5) An organ of state involved in an intergovernmental dispute must make every reasonable
effort to settle the dispute by means of mechanisms and procedures provided for that purpose, and
must exhaust all other available remedies before it approaches a competent court to resolve the
dispute.
(6) National legislation must provide for appropriate mechanisms and procedures to facilitate
settlement of inter-governmental disputes.
(7) If a competent court is satisfied that the requirements of subsection (5) have not been met,
it may refer a dispute back to the organs of state involved for resolution.



Amendment - Ch4

Section 41 A The President may summon Parliament to an extraordinary meeting at any time to conduct t

Substantive

Section 42          The legislative authority of the Republic -

(a) of/in the national sphere of government is vested in Parliament, as set out in section 43;

(b) the provincial sphere of government is vested in the provincial legislative province, as set
out in section 103; and

(c) the local sphere of government is vested in the municipal councils, as set out in section
151.

Technical

Section 43(1)(b)(ii) to pass legislation with regard to any matter within a functional area listed in
schedule 4 and any other legislation referred to in section 74(3)(a) [determined by the
Constitution], in accordance with section 74, and

Technical

Section 43(2) TRT to re-draft
Technical

Section
44(1) (e) provides for the election of members -
(i) from national and provincial. or only provincial, lists of party candidates drawn up in a
party’s order of preference; and

(ii)  in a manner which ensures that -

(aa) the number of members fixed-for each province is elected from the lists for that province
only; and

(bb) the members elected reflect the proportions of the votes recorded for the respective parties
nationally and in the provinces.

(2)           Nothing in this section shall prohibit the establishment of an electoral system as
prescribed by national legislation, which results in general, in proportional representation and
allows for constituency representation also.



Section 48(1) its dissolution, provided that such dissolution shall not take place within
three years of the last election.
Substantive

Section 49(3) To be drafted as in 5th Working Draft.
Substantive

Section 50 There shall be a Speaker of parliament as provided for in national
legislation.
Substantive

Section
53(2)(b)(ii) Any organ of state, other than the courts, or a statutory body.
Technical

Section 55(1)(a) determine and control [and dispose]
Technical

Section 61(3) Reflect the equivalent section as per the National Assembly
Technical

Section 62(6) .... from office by a vote of five provinces (but see section
63(1)(b))
Technical

[62(7)A National Council may elect from among the permanent delegates other presiding officers
to assist the Chairperson and the Deputy Chairpersons, in terms of its rules and
orders].
Technical

Section 65 (Provide that representatives from local government are not full time members of
the National Council.)
Technical

Section 66(a) Consider, pass, amend, propose amendments to, or reject
any legislation before the Council in accordance with this Chapter: and
Technical

Section 67(b) Add clause similar to 54(b)
Technical

Section 68(1)(a) determine and control [and dispose of]
Technical



Section 68(2)(c) the participation of all the minority political parties in its proceedings in a
manner consistent with democracy, as contemplated in section 73(1)
Substantive

Section 69(3) technical clarification to ensure rotating members of NCOP do not receive full
salaries
Replace [members] with permanent delegates
Technical

Section 71 Amend sections 71(3), 74(3) and 75(4) accordingly to eliminate the
contradictions between these three sub-sections.
Technical

Section 71(3) A Bill failing within a functional area listed in schedule 4 or referred to in
section 74 (3)(a), [excluding a money Bill failing within that schedule,] may be introduced, in the
National Council of Provinces.
Technical

Section 72(2)A All constitutional amendments concerning the powers, boundaries and
functions of provinces shall be referred to the provincial legislatures to obtain their views.
Substantive

Section 72(3)A        (Should provision be made for any special amendment procedure
of section 1 of the Constitution?)

Technical

Section 72(4)(5) Amendment reflecting founding principles
Technical

Section 74(3)(b) Chapter 13, and that affects the financial interests of the provincial sphere of government 
bills, must be dealt with in terms of the procedures established by sub-section (1) and (2).
Technical

Section 74(1)(j) If a Bill referred to the National Assembly in terms of paragraph (g)
or (h) is not passed by the Assembly, it lapses and the Bill as originally passed by the Assembly may again be passed by the
Assembly, by a vote of at least two thirds of its members.

Section 74(3)
(a)            section 63 (2) or section 158 [159(1)] must be dealt with in
terms of the procedure established by either sub-section (1) or (2); or



(b) Chapter 13, and that affects the financial interests of the provincial sphere of government,
excluding money Bills, must be dealt with in terms of the procedure established by subsection (1)
[and (2)].
Technical

Section 75(1) All sections relating to the process of money bills to be reviewed.
Technical

Section 75(4) A money Bill that affects the financial interests of the provincial
sphere of government must be referred to the National Council
of Provinces and the Council must consider it in terms of the
procedure [process] established in section 73.

Technical

Section 77 The National Assembly and the National Council of Provinces must establish a joint rules committee, which may make
joint rules and orders only concerning their joint business, including joint rules and orders to -

(a) determine the business and procedures of the joint rules committee;
Technical

[(e) provide for joint sittings of the Assembly and the National Council.]
Technical

Section 78(2)(d)[if the court decides the Bill is unconstitutional, the Bill lapses.]

(e) If the court decides that a provision of the Bill is unconstitutional, the President refers
the bill back to the National Assembly, and the procedures in subsections (2)(a). (b). (c and..(d)
applies again.
Substantive

Section 78(3)(b) The Assembly amends the Bill to accommodate any or all the 'President's or
Constitutional Court's reservations and the amendment detrimentally effects the interests of the
provinces.
Technical

Amendments - Ch5

Section 83(2)
(g) receiving and recognising consular; [accrediting] foreign diplomatic and

(h) appointing South African ambassadors- plenipotentiaries, diplomatic and consular
representatives:



(j) to pardon or reprieve offender, either unconditionally or subject to such conditions as he or she
may deem fit, and to remit any fines, penalties or forfeitures:

(k)    the power to make such appointments as this Constitution or any other legislation requires the
President to make otherwise than as Head of the National Executive and

(1) to proclaim referenda and plebiscites in terms of this Constitution or an Act of Parliament.
Substantive

Section 84(2)(e) performing any other executive function provided for in the Constitution or in
national legislation.
Substantive

Section 90(3)(a) The President is the head of the Cabinet
Substantive
Note: Re-number accordingly

Section 97(1)The national executive [an executive] organ of state, by agreement with a provincial
executive organ of state, may -

(a) .....
(b) by proclamation of the President authorise [that other] the provincial -organ of state to perform
any of its functions.

(2) A provincial [An] organ of state may perform any function of the national [another] executive
organ of state that has been assigned to it, or that it has been authorised to perform in terms of sub-
section (1).
Technical

Section 98(1)When a province is responsible for the administration of legislation, or an executive
function in terms of the Constitution, and it cannot or does not fulfil its obligations in terms of that
law or the Constitution, the national executive may intervene by taking any appropriate steps to
ensure compliance, including -

(a);[and] or

(b)assuming responsibility for the administration of that law or the performance of that function in
that province., when it is necessary to -

(2)When a province is responsible for an executive function in terms of legislation, the national
executive may issue a directive or assume responsibility or perform that function, as provided in
sub-section (1), if -
Technical



(3) Any intervention by the national executive in terms of sub-section (1) (b), or sub-section (2)
where the national executive assumed such responsibility or performed such function must be
approved by the National Council of Provinces no more than [14] 30 days after the intervention
begins, or if the Council is in recess within 30 day of its first sitting.
Substantive

(3A) The National Council of Provinces must regularly review such intervention and make
recommendations in this regard to the national executive.

(3B)         The mechanisms in sections 97, 98,123A and 135 may be elaborated upon in national
legislation.
Substantive

Section 99(3)        National legislation [Legislation must] specify the manner in which,
Technical

Amendments - Ch6

Section 102(1)(b)(ii)any matter outside these functional areas expressly assigned [delegated] to the
province by national legislation; and
Technical

(c)          to assign any of its legislative powers to any [legislature in another sphere of government]
municipal council in that province,
Technical

(4A) Provincial legislation passed by a provincial legislature shall unless provided otherwise by an
Act of Parliament, be applicable only within the territory of that province,

(4B) A provincial legislature may recommend to the National Assembly the passing of any law
relating to any matter in respect of laws or in legislature is not competent to make which an Act of
Parliament prevails over a provincial law in terms of sections 142, 143 or 144.
Substantive

Section 107(1)     ... its dissolution, provided that such dissolution shall not take place within three
years of  the election of such legislature.
Substantive

Section 111 The legislature may require [request] a permanent delegate to attend or speak in the
legislature or its committees.
Technical



Section 112(2)(b)(ii) ... any provincial organ of state, pi [other than] provincial statutory body.
Technical

Section 114(1)(a) determine and control [and dispose of] its..........
Technical

Section 117 Should a distinction not be made between a provincial money Bill and a national money Bill in this section?
Technical

Section 118 Should a distinction not be made between a provincial money Bill and a national money Bill in this section?
Technical

Section 119(2)(d) Amendment similar to that in section 78.
Substantive

Section 123(2)....
(a) preparing and initiating provincial legislation
(b) developing and implementing provincial policy
(c) co-ordinating the functions of provincial governments departments:
(d) administering all national legislation [matters] within the functional areas listed in schedule 4,
unless the Constitution or an Act of Parliament provides otherwise;
(e)    ...
(f) administering national legislation outside the functional areas listed in schedule 4 in the
province the administration of which has been assigned to it in terms of an Act of Parliament or an
agreement envisaged in section 97; and

(3)A province shall have the executive authority in terms of subsection 2(a)[of a province exists]
only to the extent that the province has the administrative capacity to assume effective
responsibility.

(4)Any dispute concerning the administrative capacity of a province in regard to any function
must be referred to the National Council of Provinces, [or an executive inter-governmental
structure to be provided for in national legislation,] for resolution within 30 days.
Substantive

Section 123A(1) A provincial executive organ of state, by agreement with a municipal council in
that province, may

(a) assign any of its functions in terms of provincial legislation to that municipal councils or

(b)    by proclamation of the Premier authorise that municipal council to perform any of its
functions

(2)          A municipal council may perform provincial executive organ of state that has been assign



been authorised to perform, in terms of subsection (1).
Substantive

Section
124(1)      Add powers and before functions
Technical

Section
135(1) When a municipality is responsible for the administration of legislation or an executive
function in terms of legislation, and it cannot or does not fulfil its obligations in terms of that
legislation, the relevant provincial executive may, subject to national legislation- intervene by
taking appropriate steps, including -

(a)    ...
(b) assuming responsibility for the administration of that legislation or function in that municipality
when it is necessary to:

(i) maintain essential national standards or to establish minimum standards for the rendering of
services;

(ii) to prevent that municipal council from taking action which is unreasonable and prejudicial to
the interest of another municipality or the province as a whole,

(2)Any intervention by the provincial executive in terms of subsection (1) must be approved by
the Minister responsible for local government affairs no more than 14 days after the intervention
begins,
Substantive

Section 139(2)(b) may not confer on the province any power or function that falls outside the area
of provincial competence in terms of Schedule 4 and any other powers conferred upon the
province by any other section of this Constitution.
Technical

Section 142(2)(b)      ... and establishes -

(i) norms and standards;
(ii) frameworks; or
(iii)national policies,

which provide for uniformity across the nation with regard to a matter which in the interest of the
country as a whole requires uniformity;
Substantive

Section 142(2)(d) National legislation prevails over provincial legislation if the national legislation
is aimed at preventing unreasonable action by a province that -



Technical

Section 144 TRT to consider whether this matter does not fall within the exclusive jurisdiction of
the Constitutional Court.  See sections 163(4) and 168 in the fifth draft and sections 156(4)(d)
and 161 in the fourth draft.)
Technical

Section 145 The same question is posed here as in 144.
Technical

Section 145A National legislation and provincial legislation or national legislation and a provincial
constitution as referred to in this Chapter, must be construed as being consistent with each other,
unless, and only to the extent that, they are, expressly or by necessary application, inconsistent
with each other,
Substantive

Amendments - Ch7

This Chapter is under consideration by parties.

Amendments - Ch8

Amendments on this Chapter are to be tabled in due course.

Amendments - Ch 9
Section 181 (1) (c) to recommend the establishment, in accordance with national legislation, of a
cultural or other council or councils for a particular community or communities in South Africa.
Technical

Section 181 TRT to provide for the "promotion of national unity" in this clause.
Technical

Section 184(2) (b)  ... any institution [other than a registered charity or private enterprise,] that is
authorised in terms of any law to receive money for a public purpose.
Substantive

Section 189(6)      To be deleted.
Technical

Amendment - Ch10



Section 191 (2) becomes Section 191 (1).
Section 191 (1) becomes Section 191 (2) and is amended as follows:
Section 191 (2):[Public administration includes-] The above principles must apply to:
(a) administration in every sphere of government; and
(b) [the administration of institutions that are dependent on government financial support or are
authorised in terms of any law to impose any tax, levy or duty.] Organs of statutory bodies*
(c) public enterprises
Substantive

Section 1 91 (4)   The appointment in [the] public administration ...
Technical

Amendment - Ch11

Section 194(b)       This resolve to live in peace and harmony precludes any South African citizen
from participating in armed conflict, nationally or internationally, except as provided for by this
constitution or in national legislation.
Substantive
Note: Re-number (a) - (d) accordingly.

Section 195(7)(b)  furthers or prejudices any [private] partisan interest of a political party.
Technical

Section 197(2) When the defence force is deployed in cooperation with the police service, or in
defence of the Republic, the President must inform Parliament, or if Parliament is not sitting, the
appropriate oversight committee established in terms of this constitution, within 14 days [at a
reasonable time] and in appropriate detail, of -

(a) the reason for the use of the defence force;
(b) any place where the force is being used;
(c) the number of people involved; and
(d)the period for which the force is expected to be used.
Technical

Section 199 The President may declare a state of national defence.  The President shall inform
Parliament, within 7 days and in appropriate detail of the reasons for the declaration of the state of
national defence:
(a) the reasons for the declaration of the state of national defence;
(b) any place where the force is being used
(c) the number of people involved:
A declaration of a state of national defence lapses unless it is approved by Parliament within a
period of 7 days
Technical



Section 198(1) The President as head of the national executive is Commander-in-Chief of the
defence force, and must appoint one or more senior military officers to the Military Command of
the defence force.
Technical

Section 203(5)     Each provincial government shall be entitled
(1)to monitor police conduct;
(2)to exercise oversight over the efficiency of the police;
(3)to promote police community relations and cultivate good relations between the police and the
community in the province;
(4)to assess the effectiveness of visible policing service;
(5)to receive reports and make recommendations concerning the efficiency and effectiveness of the
police; and
(6)to liaise with the relevant cabinet member concerning police matters and crime.
Technical

Amendments - Ch 12

Section 208        ... to deal with matters [of common interest] relating to traditional
leaders/authorities, indigenous law or the traditions and customs of traditional communities,
Sub-comm

Amendments - Ch13
May be consequential amendments arising out of agreements reached on Chapter 7.

Amendments - Ch14
Section 220(1) In order to deepen the culture of democracy established by this Constitution,
Parliament may adopt one or more Charters of Rights to elaborate the rights contained in the Bill
of Rights-
Substantive

Section 227
(1) The negotiation and signing of international agreements is the responsibility of the national
executive.

(2) The ratification of or accession to an international agreement shall be approved by resolution
of both the National Assembly and the National Council of Provinces.

(3) Other international agreements [despite subsection 1] which do not require ratification or
accession or, international agreements of a technical or administrative nature may be entered into
by the national executive and bind the Republic without the approval of the National Assembly



and the National Council of Provinces but must be tabled in the National Assembly and the
National Council of Provinces within a reasonable time.

(4) Any international agreement shall be incorporated in the national law of the republic when it is
enacted into law by National legislation.
Substantive

Amendments - Schedules

SCHEDULE 3

PART C       NP proposal for sub-committee discussion

SCHEDULE 4

Amend provincial and municipal roads to read "roads excluding national roads".
Amend population development function to read 'population development'.
Amend sewerage, the paragraph dealing with water and sanitation services to read
“sewage".
Delete the words "PART B"..

SCHEDULE 5

To be reviewed and revised on basis of finalisation of rest of Constitution.



AFRICAN NATIONAL CONGRESS (ANC)

THE HOMOGENEITY CLAUSE AND PROVINCIAL CONSTITUTIONS

DRAFTING  CONSIDERATIONS

Draft 1. 22 10 1995

INTRODUCTION

In the meeting of the Constitutional Committee on 19 October 1995, the ANC motioned that clause
111 of the Refined Working Draft should be redrafted in the sense of a more fully realised
homogeneity clause. (Section 160(3) of the interim Constitution is a homogeneity clause in
principle.) This memorandum explains more detail regarding the proposal.

SECTION 160, INTERIM CONSTITUTION

Centrifugal and centripetal elements

1. Constitutional Principle XVIII (2) preserves, for purposes of the final Constitution, the
competence of a provincial legislature to adopt a constitution for its province, in the sense
that this competence shall not be substantially less than or substantially inferior to the
provision in Section 160 of the interim Constitution.

2. Section 160(1) of the interim Constitution belongs to the core of the provincial system of
South Africa as created in 1994.  It entitles a province to pass a constitution for the
province.  At the same time this not inconsiderable power should be classified as belonging
to the centrifugal side of the balance the Interim Constitution desires to strike between the
centripetal and centrifugal elements of the provincial system.

3. Whilst the competence to adopt a provincial constitution (Section 160(1) belongs to the
centrifugal side of the balance, the main part of Section 160(3) provides to a considerable
extent the centripetal balance, although still incomplete.  It is meant to make provision for
the present interim phase of provincial constitutions under the interim Constitution, and thus
refers to the Constitutional Principles which is to bind the interim provincial constitutions.
In the final Constitution the Constitutional Principles for provincial constitutions must be
reified .fled. As it stands now, the provision is namely that a provincial constitution shall be
consistent with:

3.1 the interim Constitution, and

3.2 the Constitutional Principles in Schedule 4.



4. The most important of the sections in the interim Constitution to which provincial
constitutions are bound as a centripetal element, is Section 4, which describes the
supremacy of the interim Constitution, adding that "any law or act inconsistent with [the
interim Constitution' provisions] shall unless otherwise provided expressly or by necessary
implication ... be of no force and effect to the extent of the inconsistency." The interim
Constitution binds all legislative, executive and judicial organs of the state at all levels of
government.

5. On the other hand, the proviso's in Section 160(3) now allow provinces in their provincial
constitutions to deviate to a certain extent from the interim Constitution (and thus put
another centrifugal element on the table.) Being exceptions to the general rule in Section
160(3) (provincial constitutions to be consistent with the interim Constitution and the
Principles), the proviso's are prima facie presumed to be interpreted restrictively.  Given the
weight of the principle of the supremacy of the Constitution in South Africa, it is submitted
that this would be the right approach to the interpretation of the proviso's.  The question is
whether provinces can deviate from the interim Constitution regarding their executive and
legislative structures and procedures completely or up to what extent.  This is relevant for
the final Constitution, because the corresponding homogeneity clause of the final
Constitution is to be drafted under the protection of Constitutional Principle XVIII(2).

THE NATURE OF HOMOGENEITY CLAUSES

Apart from the fact that the Republic of South Africa is -

a. a democratic state, and
b. a constitutional state,

it is also -

c. a provincial state.

The intention in the final Constitution should be that the competences should be spread in such a
fashion that the Republic has capacities to influence the provinces and the provincial governments
have the capacity to influence the Republic, in the last mentioned case especially through the
restructured Senate.  It is in this context that a certain homogeneity between the Republic and the
provinces be put into effect. (If the national state is a republican democracy, it would be
unthinkable that a province could be an autocratic monarchy!)

The quality of South Africa as a provincial state developed de constitutione late.  It is not a
normative ("vorverfassungsmässigen") concept in itself.  It is not for example a "federal principle"
going behind and beyond the Constitution.  That is the reason why, de constitutione ferenda, there
is need to spell out the political unity of South Africa in a homogeneity clause, to give form to the



political unity of South Africa, without diminishing the provinces as entities.  Its purpose is to bind
the diversity of the provinces into a unity.

A definite measure of homogeneity is needed for the stability of the provincial system and to keep it
together.  It must balance the centrifugal elements inherent in a provincial system where the
provinces can write their own constitutions.  The intention is thus that in so far as there does not
exist homogeneity, the provinces will have constitutional autonomy.  Normally a homogeneity
clause rests on basic principles, like republicanism, (social) democracy and constitutionalism.

These and other material principles of the South African state needs to be spelt out in some detail
to regulate provincial constitutions.  It is not enough to write organisational aspects of provinces in
a chapter like the present contents of Chapter 8 of the Refined Working Draft and then add that
provinces can make their own constitutions in which they can enact different legislative and
executive structures and procedures.  The objects of a homogeneity clause is not attained in that
way.  The chapter on provinces should open with the clauses on provincial constitutions and
homogeneity, because that is the basis of the (cooperative) provincial system of South Africa.

The formulation of the competence to enact a provincial constitution should leave no doubt that the
principle of the supremacy of the South African Constitution may not be undermined.  A
constitutional analysis should begin from answering the question what aspects of the national
Constitution a province can depart from in their provincial constitution.  One has to examine further
what is so essential and fundamental for a democratic system guaranteeing human rights and the
rule of law, that a deviation would not touch the whole character of the state.

It is clear that a minimum of homogeneity in structures, functions and procedures on all levels of
government is needed to preserve the coherence of the state, to enable an effective and peaceful
cooperation between the three levels and to strengthen the integration process and the national
identity of the citizens.  At least the legitimation standards must be unified, while bearing in mind,
however, that homogeneity does not mean uniformity (BVerf GE 9, 279:  "gewisse Homogenität",
nicht Uniformität).

It is therefore universally the case that states which consists of more or less sovereign, autonomous
or independent sub-entities (like provinces, states, Länder, republics etc) take care of structural,
functional and procedural homogeneity in their constitutions.'

The homogeneity test of provincial constitutions which should be included in Chapter 8 must focus
the principles of a democratic state from which no dispensation or deviation in provincial
constitutions should be allowed.  Some of these can be deducted from the Constitutional Principles
of the interim Constitution, but it should at least contain the following:

a. The need for two branches of provincial government.

b. The division of powers /the independence of the two branches of provincial government.



c. Periodical democratic elections of the legislative authority on the basis of a democratic
voting system within a system of mainly proportional representation, although an Electoral
Act should in the interests of uniformity be a national competence.

d. The parliamentary responsibility and accountability of the executive council (including the
premier).

e. The acknowledgment of a legitimate opposition.

POSSIBLE FORMULATION OF A HOMOGENEITY CLAUSE

It is proposed provisionally that clause 111 in the Refined Working Draft be relocated to the
beginning of Chapter 8, and be worded as follows:

Provincial Constitutions and homogeneity

Adoption and constitutionality

111. (1) A provincial legislature may adopt a constitution by resolution of at least two-thirds
of its members.

(2) A provincial constitution must be consistent with the Constitution and conform to
the following principles within the meaning of this Constitution -

(a) The Republic of South Africa is one sovereign state.  Provincial constitutions
must promote national unity, and racial and gender equality.  Provinces are a
level of government of, and are integral and inseparable provinces of the
Republic of South Africa.

(b) There is a common South African citizenship and the people of a province
belong to the South African nation.

(c) The Republic of South Africa, its provinces and local governments are
founded on respect for human rights.  Provincial constitutions must promote
the achievement of equality between men and women and people of all races.

(d) The provincial and local levels of the Republic of South Africa must comply
with the principles of constitutional democracy and the rule of law.

(e) In each of the provinces and in all the local government areas of South
Africa the people must be represented by a body elected by general, free,
equal and secret ballot, but the provisions in the Constitution of the Republic
of South Africa with regard to elections, including multi-party democracy,
regularity, universal adult suffrage, a common voters' roll and proportional
or other representation, apply to all provinces equally and undiminished.



Provision must be made for participation of minority parties in the legislative
process of provinces in a manner consistent with democracy.

(f) Provincial constitutions must provide for the separation of powers between
the legislature and the executive in the province, with appropriate checks and
balances to ensure accountability, responsiveness and openness.

(g) Amendments to provincial constitutions must require special procedures
involving special majorities.

(h) A province shall maintain relations of good neighbourliness to, and shall
assist and support all levels of [the state of/the government of] the Republic
of South Africa.  It shall cooperate with the national, other provincial and
the local levels of the state.

(3) Save for (2), a provincial constitution may -

(a) establish legislative and executive structures and internal procedures for the
province different from those provided for in this Constitution, and

(b) may provide for the institution, role, authority and status of a traditional
monarch according to indigenous law in the province.

(4) A provincial constitution has no force or effect unless the Constitutional Court has
certified that all its provisions are consistent with the Constitution.

(5) A certification in terms of subsection (4) is final, and no court of law has jurisdiction
to enquire into the validity of that constitution.

(6) The Republic of South Africa shall ensure that the exercise of powers under a
provincial constitution conforms to the Constitution in general, and the bill of human
rights and (2) of this Section specifically.
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DRAFT ANC PROPOSAL ON PREAMBLE - 13 MARCH 1996

We, the people of South Africa -

Recognising the injustices of our past, resolve to heal the divisions among us and
strive to improve the quality of life of all citizens;

Honouring the countless men and women who have suffered for freedom and
justice in our land, affirm that our country belongs to all who live in it;

Believing that people of diverse backgrounds can live together as equals and
compatriots, united in common loyalty to build a new nation;

Celebrating the diversity of our nation, aspire to achieve our full economic, social
and cultural development by freeing the potential of each person;

Committed to open a new chapter in our history, establish a society founded on
the principles of equality, dignity, fundamental rights and personal freedom, in
which every South African is equally protected by law;

Determined never again to permit our diversity to render our nation apart, lay the
foundation for a free and open society based on the sovereignty of the people and
democratic values;

Respectful of international law, build a united democratic South Africa, able to
take its rightful place in the family of nations in Africa and as an active member of
the world community;

Solemnly agreeing to live together in harmony, respect the rule of law, and govern
ourselves as a constitutional democracy we adopt this Constitution as the
supreme law of the Republic.

Nkosi Sikelela iAfrica. Morena boloke sechaba sa heso.  God seen Afrika.  May
God bless our country.  Mudzimu fhatutshedza Afrika. Hosi ketkisa Afrika.
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Limitation of rights
35. (1) The rights in the Bill of Rights may be limited in terms of law of general

application only to the extent that the limitation is justifiable in an open and
democratic society based on human dignity, equality and freedom which
must be determined taking into account -

(i) the nature of the right;

(ii) the importance of the purpose of the limitation;

(iii) the nature and extent of the limitation

(iv) whether the limitation is related to the purpose;

(v) whether the purpose of the limitation can reasonably be
achieved through less restrictive means.

(2) Except as provided in subsection (1) and (2) or in any other provision of
the Constitution, no law may limit any right entrenched in the Bill of Rights.



FURTHER ANC PROPOSALS ON PROPERTY CLAUSE (28 FEB 1996)

(1) Everyone has the right to have equitable access to land.  The state must take
reasonable and progressive legislative and other measures to secure this access.

(2) The institution of property shall be respected. its nature, use, content and limits shall be
determined by law.

(3) No one may be deprived of property except in accordance with a law of general
application.

(4) Property may be expropriated only in terms of a law of general application -

(a) for public purposes or in the public interest;
(b) subject to the payment of compensation within a time period and in a manner as

agreed or decided by a court.

(5) When a court decides the amount of compensation, timing or manner by which
payment must be made, the court must determine an equitable balance between the
public interest, which includes land reform, and the interests of those affected, having
regard to all relevant factors, including -

(a) the current use of the property;
(b) the nature of the property;
(c) the history of its acquisition, occupancy and use;
(d) its market value;
(e) the ability of the state to pay;
(f) the extent of state investment and subsidy;
(g) purpose of expropriation;
(h) the nation's commitment to land reform and measures to bring about equitable

access to water.

(6) This section shall not invalidate reasonable legislative and other measures that are
designed to redress the results of past racial discrimination in respect of access to land,
water and other natural resources.

(7) Every person and community dispossessed of land after 19 June 1913 as a result of any
law or practice which would have been inconsistent with the provisions of section 8 of
this Constitution had that section been in operation at the time of the dispossession,
shall be entitled to restitution of that land or alternatively, an equitable redress in the
manner described by legislation.*

(8) Every person and community whose existing rights or interests in land are legally
insecure as a result of discriminatory laws and practices shall be entitled to legally
secure rights to that land or comparable redress as prescribed by legislation.

*Should provision for the restitution of mineral rights be included in this clause?
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