
IN THE LAND CLAIMS COURT 

HELD AT RANDBURG 

Case No.: LCC66R/2015 

In the matter between: 

RULA TECNO PARK (PTY) LTD 

Registration number: 2010/004343/07 Applicant 

And  

MOSES KHUZWAYO MAHLANGU  

ID Number: 430714 5487 08 3 

(and all those  who occupy through him) 1
st
 Respondent 

NANA ELIZABETH 

ID Number: 511130 0517 08 3 

(and all those  who occupy through her) 2
nd

 Respondent 

WIANIE NOBELUNGU 

ID Number: 791007 0958 08 0 

(and all those  who occupy through her) 3
rd

 Respondent 

JABULANI 

ID Number: 930817 6023 08 1 

(and all those  who occupy through him) 4
th
 Respondent 

KHOHLISANI MGOBOYI NKOMO 

ID Number: 740127 5776 08 9 

(and all those  who occupy through him) 5
th
 Respondent 

HLANGANANI MAPHOSA 

ID Number: 56-090345Q-56 

(and all those  who occupy through her) 6
th
 Respondent 

ATTAH NKOMO  



ID Number: 56-047258G-56 

(and all those  who occupy through her) 

 

7
th
 Respondent 

MATTHEW MAHLANGU 

(and all those  who occupy through him) 8
th
 Respondent 

EDWARD DEURO 

(and all those  who occupy through him) 9
th
 Respondent 

REUBEN NCUBE 

(and all those  who occupy through her) 10
th
 Respondent 

MLUNGISI NKOMO 

(and all those  who occupy through her) 11
th
 Respondent 

MUGOVE MAPETESE 

(and all those  who occupy through him) 12
th
 Respondent 

LOVENESS SIBANDA 

(and all those  who occupy through him) 13
th
 Respondent 

WINILE KUNENE 

(and all those  who occupy through her) 14
th
 Respondent 

GIDEON MPOFU 

(and all those  who occupy through her) 15
th
 Respondent 

JETHRO SIBANDA 

(and all those  who occupy through him) 16
th
 Respondent 

VIMBAI GADZIKWA 

(and all those  who occupy through him) 17
th
 Respondent 

RONALD 

(and all those  who occupy through her) 18
th
 Respondent 

MAKESURE 

(and all those  who occupy through her) 19
th
 Respondent 



MATTHEW MAHLANGU 

(and all those  who occupy through him) 

 

20
th
 Respondent 

FANALAKE MLILO 

ID Number: 29-01772K-39 

(and all those  who occupy through him) 21
st
 Respondent 

CLEMENT MABHENA 

ID Number: 28-131953J-56 

(and all those  who occupy through her) 22
nd

 Respondent 

CARLTONE MAHLANGU 

ID Number: 650522 5526 08 8 

(and all those  who occupy through her) 23
rd

 Respondent 

JOTHAM MNGUNI 

ID Number; 600202 6429 08 4 

(and all those  who occupy through him) 24
th
 Respondent 

EDWARD DZORO 

ID Number: 24-128404A-24 

(and all those  who occupy through him) 25
th
 Respondent 

GCOBONE SAMUEL KHWATSHA 

ID Number: 621018 5857 08 2 

(and all those  who occupy through her) 26
th
 Respondent 

ELLIOT NGWENYA 

ID Number: 490615 5181 08 8 

(and all those  who occupy through him) 27
th
 Respondent 

DLAMINI EUSABETH 

ID Number: 690627 0556 08 9 

(and all those  who occupy through him) 28
th
 Respondent 



CAVON MTHUMBU 

ID Number: 680524 0638 08 6 

(and all those  who occupy through her) 

 

 

29
th
 Respondent 

DAVIDE MTHUMBU 

ID Number: 920820 5261 08 4 

(and all those  who occupy through her) 30
th
 Respondent 

ZINHLE PATRICIA 

ID Number: 770808 1670 08 6 

(and all those  who occupy through him) 31
st
 Respondent 

ALL ILLEGAL OCCUPIERS OF:  

ERF 13 ALSEF AH, ROODEPOORT TOWNSHIP, commonly 

known as: 13 JOHAN ROAD, ALSEF AH, ROODEPOORT 

(and all those who occupy through them) 32
nd

 Respondent 

THE CITY OF JOHANNESBURG METROPOLITAN 

MUNICIPALITY  33
rd

 Respondent 

THE HEAD: PROVINCIAL OFFICE OF THE DEPARTMENT 

OF RURAL DEVELOPMENT AND LAND REFORM 34
th
 Respondent  

 

 

JUDGMENT: APPLICATION FOR LEAVE TO APPEAL 

 

 

Ngcukaitobi AJ: 

 

1 Originally, this matter came before me by way of automatic review in accordance with 

the provisions of section 19(3) of the Extension of Security of Tenure Act 62 of 1997 

(“the Act”). In terms of section 19(3)(b) of the Act, I overturned the order of the 

Magistrate which authorised the eviction of the first to 32
nd

 respondents (“the 



occupiers”). I substituted the Magistrate’s order with an order dismissing the 

application for the eviction of the occupiers which was instituted by the applicant, Rula 

Techno Park (Pty) Ltd. The applicant applies for leave to appeal against my judgment 

and order. This is a judgment in respect of the application for leave to appeal.  

2 The test for leave to appeal, as submitted by the applicant is whether “the appeal would 

have a reasonable prospect of success”.
1
 

3 The first ground for leave to appeal is that the applicant was denied an opportunity to 

be heard. As authority for this submission, the applicant relies on Rule 35A(2)(b) and 

(c) of the Rules of the Land Claims Court. It is necessary to cite the Rule in full. It 

provides:  

“Before deciding a matter coming before it on automatic review, the court 

may –  

(a) seek further information from the Magistrate;  

(b) afford any party an opportunity to deliver submissions or further 

submissions on specific issues; or  

(c) set the matter down for oral argument before the court.” 

4 It is plain that the Rule affords this court a discretion when entertaining an automatic 

review. But the applicant submits that the word “may” must be understood to mean 

“must”. On that construction, the applicant submits, this court was under an obligation 

either to afford the applicant an opportunity to deliver submission or enrol the matter 

for oral argument before the court. The applicant relies on the judgments of Bato Star 

Fishing (Pty) Ltd v Minister of Environmental Affairs and Others 2004 (4) SA 490 

(CC) and Stopforth Swanepoel and Brewis Inc v Royal Anthem (Pty) Ltd and Others 

                                            
1 Section 17(1)(i) of the Superior Courts Act 20 of 2013. See too: a decision of this court in The Mont Chevaux 

Trust (IT 2012/28) v Tina Goosen and 18 Others LCC 14 R/2014 (unreported) where it was held that the use of 

the word “would” in the Superior Courts Act “indicates a measure of certainty that another court will differ 

from the court whose judgment is sought to be appealed against” 



2015 (2) SA 539 (CC). The central proposition extrapolated by the applicant from the 

Bato Star judgment is that statutes must be construed purposively and consistently with 

section 39(2) of the Constitution. In Stopforth, the applicant placed emphasis on 

paragraph 19 which essentially confirms the duty to afford a party a right to a hearing 

before a court.  

5 It was also submitted that the failure to afford the applicant a hearing would constitute 

an infringement of section 25 of the Constitution because an order of this court 

overturning the eviction amounts to a “deprivation of property” which is arbitrary and 

hence procedurally unfair.  

6 None of these submissions have any merit. Rule 35A(2) does not impose a peremptory 

requirement. It is intended to facilitate the business of this court when it adjudicates 

automatic reviews referred to it in terms of section 19(3) of the Act.  

7 Ms De Vos, who appeared on behalf of the occupiers, was correct ion submitting that 

the contention advanced on behalf of the applicant would lead to absurd outcomes. It 

would mean that in each and every instance where there is an automatic review the 

court must seek further information from the Magistrate; afford a party an opportunity 

to deliver submissions or further submissions on specific issues; or set the matter down 

for oral argument before the court. That would conflict with the plain meaning of the 

words.  

8 A purposive interpretation does not yield a different outcome. The primary purpose of 

an automatic review is for this court to consider and cure any defects in the process 

followed and the methods of reasoning adopted by the Magistrate before granting 

eviction proceedings. The rule permits this court a discretion – when exercising its 



defect-curing powers under the legislation – to call for further information from the 

Magistrate or afford any party the opportunity to make submissions or enrol the matter 

for argument. These are powers intended to facilitate the administration of justice and 

must be exercised on a case by case basis. Clearly, a judge seized with an automatic 

review is best placed to assess the facts of each matter and to determine whether it 

warrants the invocation of the power in rule 35A(2). But to create a compulsory regime 

as contended by the applicant frustrates the efficacy of automatic review proceedings 

and stultify the entire institution of automatic reviews.  

9 It will be noted that at no stage did the applicant in fact request an opportunity to make 

further submissions, despite being aware that the matter will be referred to this court for 

an automatic review. The applicant also does not point to any peculiar feature of this 

case to warrant the exercise of a discretion permitting further submissions. An appeal 

on this ground would not have a reasonable prospect of success.  

10 In my judgment at paragraphs 28 and 29, I summarised the applicable legal principles 

by reference to a judgment of this court in Joosternburg v Brummer LCC16R/2014 

(unreported) and Statutis Trading (Pty) Ltd v Sibonyoni and Others LCC86/2014, to be 

followed in an eviction in terms of section 10(1)(c), read with section 6(3) of the Act. 

Counsel for the applicant confirmed that they take no issue with the correctness of the 

legal test explained in those paragraphs. 

11 The issue on the merits, it seems, relates to some of the findings of fact. The starting 

point is the termination of the right of residence. I concluded that the eviction could not 

be confirmed if there was no evidence that the right of residence of the occupiers was 

confirmed in a manner consistent with section 8(1)(a) to (e) of the Act.  



12 On the facts herein the notices of termination were not sent to all of the occupiers. They 

were sent only to some. Nothing has been submitted to show that this was a wrong 

conclusion. Moreover, as submitted by Ms De Vos, the Constitutional Court in the case 

of Molusi v Voges NO [2016] ZACC 6 (1 March 2016) found that the failure to 

consider the fairness of the termination of the rights of residence, including the failure 

to consult the residence on the question of termination and the failure to give sufficient 

weight to the hardship that would result from such termination is fatal to an eviction 

application.
2
  

13 The applicant’s submission was that the service of the eviction application would itself 

constitute a termination of the right of residence. This cannot be correct. The provisions 

of the Act are clear. Prior to the institution of eviction proceedings, a land owner is duty 

bound to terminate the right of residence. The termination is itself closely regulated by 

the Act since it is required to be just and equitable to pass the test of lawfulness. As 

such, there is no reasonable prospect of the applicant succeeding in showing that my 

conclusion on its failure to properly terminate the right of residence was incorrect.  

14 The applicant repeated the allegations of misconduct contained in the founding affidavit 

to its eviction application. These have been dealt with in full in my judgment. It is not 

necessary to repeat my reasons. Suffice to note that the submission advanced in the 

application for leave to appeal that the occupiers were acting, in effect, as a group or a 

class was not the basis upon which the eviction was sought. And there was no evidence 

in the founding affidavit to sustain the case of a concerted or coordinated action on the 

part of the occupiers. Treating the occupiers as a group, in any event, would constitute a 

violation of their individual rights and entitlements which are protected under the Act. 

                                            
2 Molusi at paragraphs 43 to 45 



The case of the applicant, as originally brought, was brought on alleged acts of 

impropriety on the part of the occupiers. But I concluded that these were diffuse, 

lacking in specificity and not proven in relation to each of the occupiers against whom 

the eviction was sought. As such, I could not endorse the eviction order. The applicant 

has failed to demonstrate that it has reasonable prospects of success in respect of my 

substantive findings under sections 10 and 11 of the Act.  

15 In the above circumstances, the application for leave to appeal is refused. No debate 

was had in respect of costs and I do not consider it just and equitable to make any 

award in that regard.  

 

NGCUKAITOBI AJ 

 

11 April 2016 


