
IN THE LAND CLAIMS COURT OF SOUTH AFRICA 

       HELD IN DURBAN  

Heard on 25th January 2013 CASE NUMBER: LCC112/07 
Before Mpshe AJ  

 

In the case between: 

 

PATHMANATHAN RUNGANATHAN NAIDOO Plaintiff 
 

and 

 

THE LAND CLAIMS COMMISSION 1st Defendant  
THE MINISTER OF RURAL DEVELOPMENT & 
LAND REFORM (PREVIOUSLY KNOWN AS THE 
MINISTER OF LAND AFFIARS  

2nd Defendant  

 

Application for leave to appeal 

 

JUDGEMENT 

 

 

 

MPSHE AJ: 

 

Introduction 

[1] This is an application for leave to appeal the court’s judgment handed 
down  on the 27th September 2012. Appeal is sought on the whole judgment.  

 

 

Background 

[2] On the 20 March 1997 the plaintiff lodged claims in terms of the 

Restitution of Land Rights Act 22 of 1994 (the Act). The claims were found to 

be valid and plaintiff was compensated. The claims were settled and a section 

42 D agreement was entered into on the 29th November 2002. Plaintiff 

accepted an amount of R50, 000.00 per property. Plaintiff was consequently 

paid an amount of R500, 000.00 (five hundred thousand rand). 

[3] On the 20th February 2007 plaintiff received a letter from the first 

defendant’s regional office in Kwa Zulu Natal. The letter inter-alia contained 

information to the effect that previous claims were settled on the basis of R50 
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000 compensation, irrespective of the size of the property. That a new 

mandate is now to the effect that payment of compensation should take the 

size of the property into consideration. Further that R50 000.shall paid as 

compensation for properties that are up to 1 200 square meters in size. 

 [4]  Respondent (Plaintiff in the Action) contended that had he been given 

all information by the official of the applicant, he would not have accepted 

compensation in the amount of R500 00. 00 (Five Hundred Thousand Rand). 

Further that the compensation he received was in any event not just and 

equitable. Judgment in the main action was granted in favour of the 

respondent.  

  [5] The grounds for application for leave to appeal are as follows: 

   

“A. GROUNDS UPON WHICH THE APPLICATION IS BASED: 

 

A.2 ISSUES OF LAW AND FACT 

 

2. 

 
2.1 The Honourable Judge erred in finding that there were misrepresentations 

made to the Plaintiff because: 

2.1.2 The Plaintiff was a businessman dealing in property and had vast knowledge 

of the property industry;  

2.1.2 The Plaintiff had in respect of one of the properties opted for restitution; and 

2.1.3 The Plaintiff had failed to show that the memorandum relied upon applied 

retrospectively. 

3. 

 
The Honourable Judge erred in ignoring the fact that the Plaintiff entered into the 

settlement agreement voluntarily. 

 

4. 

 
He had testified that he signed the agreement in the comfort of his home. 

 

5. 
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The Honourable Judge erred in not finding that the memorandum was applicable 

only to those claims that had not been settled. 

 

6. 

 
The Honourable Judge erred in not recognising that what was contained in the letter 

of 20 February 2007 was simply a new mandate for land claims that had not been 

settled. 

 

7. 

 
The Honourable Judge failed to take into account that the settlement agreement was 

entered into a period of more than 10 years prior to the Plaintiff instituting his claim. 

 

8. 

 
It is submitted that the Court should have found that the Plaintiff’s claim had infact 

prescribed. 

 

9. 

 
The Honourable Judge erred in dismissing the special plea of prescription raised by 

the Defendant. 

 

10. 

 
The Honourable Judge erred in finding that the Defendant had to ascertain from the 

pleadings, what the claim is that he has to face, although he had correctly found that 

there is no land claim pending as it was settled on 22 November 2002. 

 

11. 

 
The Honourable Judge erred in dismissing an exception when none was before him. 

 

12. 

 
The Honourable Judge erred in dismissing the exception, if it is found that the special 

plea raised to the effect that the statement of claim did not disclose a cause of action, 

to be an exception, when infact he had previously upheld such an exception. 

13. 
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The Court erred in finding that the Plaintiff could not have afforded to approach 

Court when no such evidence was led. Infact even at the lodgement of the claim, the 

Plaintiff was legally represented. 

 

14. 

 
The Court erred in finding that there was misrepresentation of the facts to the 

Plaintiff by the officials of the Applicants. 

 

15. 

 
In the circumstances another Court could come to a different conclusion than the one 

reached by Mr. Justice Mpshe. 

 

A.3 RELIEF SOUGHT 

 

16. 

 
WHEREFORE it is accordingly prayed that this Honourable Court should grant the 

Applicants leave to appeal to the Supreme Court of Appeal and order that costs of this 

application shall be costs in the appeal. 

 

 [6] I have read the Heads of Argument and listened to both counsel’s 

submissions. In my judgment of the 27th September 2012 I dealt with all the 

grounds for application for leave to appeal.  

[7] I am persuaded that another court might come to a different decision. 

Ad Condonation: 

[8] Applicant filed this application almost fourteen days late. A substantial 

application was filed and argued. I am of the mind that the applicant has 

made a case for the granting of the Condonation. 

I order as follows: 

Order 

1. Application for leave to appeal is granted. 

2. Condonation is granted. 
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3. Costs will be costs in the appeal. 

 

 

 

 

 

____________________________ 

ACTING JUDGE M J MPSHE  

 

For the Plaintiff  

Adv H Havenga SC for the Applicant instructed by Hassan, Parsee & 

Poovalingam Attorneys, Durban 

 

For the First & Second Defendant 

Adv T Norman S C for the 1st and 2nd Respondent instructed by the State 

Attorney, Durban 

 

 

 

 

 

 


