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[1] This is an appeal against an Order granted on the 30 September 2011 setting 

aside Rule nisi in the Klerksdorp Magistrate‟s Court on the 1 June 2011, relating to 

the burial of the Applicant‟s wife in terms of the Extension of Security of Tenure Act 

62 of 1997 “The Act” 
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[2] The Appellant appeals against the entire judgment of the Magistrate.  

[3] The Appellant and his family has been a resident on a farm since 1989 and 

has worked for the owners or persons in charge during that period. In 1995 

ownership of the property changed and the Respondent (in the Appellant‟s mind) 

became the new owner and the Appellant continued to render services and maintain 

the residence on the farm. The Appellant‟s wife died on 21 May 2011 and he 

requested permission to bury her on the farm and such permission was refused by 

the Respondent. As a consequence of this refusal the Appellant approached the 

court a quo with an urgent ex parte application and a rule nisi was granted allowing 

him to bury his wife. The Appellant buried his wife on the farm before the return date.  

[4] On the return date the Respondent opposed the application stating that he is 

neither the owner nor the person in charge and the Appellant ought not to have 

launched an application against him. The Respondent further submitted that there 

was no established practice of burial on the farm. The Respondent disputed that he 

resided on the farm that was referred to in the Appellant‟s application.  

[5] The Court a quo after hearing the argument on the return date discharged the 

rule resulting in this appeal against that decision. The Magistrate relied on the 

Respondent‟s submission that he was not the owner of the property and the 

Appellant therefore could not claim relief against the Respondent. The court also 

found that the Appellant did not meet the requirement that the practice must be “in 

accordance with their religion or cultural belief”. 

[6] The Appellant‟s submit that the confusion about the farm‟s name 

(Dooringhoek or Brakspruit) is irrelevant in that the Appellant had at all times 

intended to bury his wife on the farm at which he resided. All that the Appellant did 

was to ask the Respondent who, at all times, represented himself as the owner and 

was therefore perceived to be in charge of the land, permission bury. That was 

refused and correctly so the Appellant approached the Court for leave for the burial 

to take place. Prior to the return date the Respondent filed his answering affidavit in 

which he categorically states that he is neither the owner of the land nor the person 

in charge of the land. The Appellants submit therefore that the order from the 

Respondent‟s point of view was academic because he had no right to the land and 



Page 3 
 

on his version was not the person in charge nor the owner and consequently the 

burial taking place should not be of concern to him.  

[7] If the registered name of the farm differed from that which he referred to it as, 

this was irrelevant because his application simply referred to the farm‟s common 

name. There was no mention of any other farm other than that which he resided in 

and all the parties knew which farm the Appellant intended burying on. Thus the 

failure to use its registered name was irrelevant. 

[8] The Appellant also submitted that the application was not one in which his 

right in terms of section 6 (2) (dA) of the Extension of Securities Act 62 of 1997 

(ESTA) was challenged it was to interdict the Respondent from interfering with those 

rights. Whether the Respondent was the owner or person in charge was irrelevant. 

The application sought to stop the Respondent from interfering with the rights of the 

Appellant, whether or not the right existed, was not the issue before the court. The 

question before the court was whether the Respondent interfered with the right.  

[9] The Appellant submitted he was not required by ESTA to ask for permission. 

He approached the Respondent out of courtesy and by the Respondent refusing he 

interfered with the right that already existed and the application was to prevent him 

from enforcing his refusal thus his status was irrelevant. The argument was 

reiterated by Advocate Arnoldi who submitted that the Respondent never had the 

locus standi to refuse the Appellant‟s request and should have instead referred him 

to the owner or person in charge, since he was neither. These submissions are at 

odds with the notice of appeal which states that one of the grounds for appeal is that 

the court a quo erred in finding that the Respondent was not „a  person in charge in 

terms of ESTA‟. 

[10] The Respondent argues that the rule nisi had been correctly dismissed.  The 

grounds for opposition of the appeal are set out as follows: 

(i) The land in respect of which the order is being sought should 

have  been identified with reference to its cadastral description; 

(ii) A burial right is in the nature of a personal servitude and may 

only be claimed against the registered owner, the failure to join 

the owners to the application is fatal to the application; 
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(ii) The Appellant failed to establish any religious or cultural 

benefits; or 

(iv) The Appellant failed to submit that an established practice 

existed in respect of the land in question. 

[11] In essence the issues that we have been requested to consider are: 

(i) Was the Appellant required to prove his right to bury and if so 

has he discharged the onus?  

The Appellants rely on the submission that the status of the 

Respondent to give consent is irrelevant as the Appellant was 

allowed to bury in terms of ESTA without any further 

requirement or permission. The Appellant simply asked for 

permission as a matter of courtesy and the Respondent by 

purporting to refuse was interfering with his right. The interdict 

sought to prevent this interference, and was not a claim in terms 

of section 6 (2) (dA) of ESTA.  

[12] This argument speaks to the nature of interdicts; an interim interdict is a court 

order preserving or restoring the status quo pending a final determination of the 

rights of the parties1. It does not involve a final determination of these rights and 

does not affect their final determination2. The requisites for the right to claim an 

interim interdict are: 

(i)  A prima facie right; 

(ii) A well grounded apprehension of irreparable harm if the interim 

relief is not granted and the ultimate relief is finally granted; 

(iii) The balance of convenience favours the granting of the interdict; 

and  

(iv)  The applicant has no other satisfactory remedy. 

                                                             
1 Harms D. Civil Procedure in the Superior Courts (LexisNexis, Durban 1990) Service issue 45, April 2012 at 

A-39 
2 Harms D. Civil Procedure in the Superior Courts (LexisNexis, Durban 1990) Service issue 45, April 2012 at 

A-39 
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A final interdict on the other hand is a court order based upon the final 

determination of the rights of the parties to the litigation3. The requirements for 

a final interdict are: 

(i)  A clear right4; 

(ii) An injury actually committed or reasonably apprehended; and 

(iii) The absence of similar protection by any other ordinary remedy. 

[13] The rule nisi granted by the Magistrate‟s Court relating to the burial of the 

appellant‟s wife stated that: 

“The respondent is hereby ordered to allow the body of the deceased Hannah Nortjie 

to be buried on farm Doringhoek, Klerksdorp” 

 

On the return date the Respondent was to show cause why this order should not be 

made final. The appellant argues that the order granted on the 1 June 2011 was final 

and thus could not be discharged on the return date. As is apparent from the facts 

above the same court on the return date discharged the rule nisi stating that it should 

not have been granted. This is the order being appealed against. 

[14] Did the rule nisi granted by the Magistrate‟s Court amount to a final interdict? 

The appellant was allowed to bury his wife, which he did, however, on the return 

date the Magistrate found good cause to discharge the rule. The appellant‟s wife was 

buried in accordance with the rule nisi, which begs the questions as to whether the 

interim order was not in fact a final order.  

[15] In the Constitutional Court case of International Trade Administration 

Commission v SCAW South Africa (Pty) Ltd and Others5, the Court was required to 

decide on whether or not an interim order was appealable. The facts in brief are that 

the appellant approached the Court in an appeal against an interim interdict order 

granted by the High Court. The effect of that order would have been to prevent the 

                                                             
3 Harms D. Civil Procedure in the Superior Courts (LexisNexis, Durban 1990) Service issue 45, April 2012 at 

A-37 
4 Nienaber v Stuckey 1946 AD 2049 1053-1054; Bankorp Tryst Bpk v Pienaar 1993 4  SA 98 (A) 109 
5 2010 (5) BCLR 457 (CC) 
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appellant to make submissions to the Minister of Trade and Industry. Moseneke DCJ 

held: 

“I am satisfied that although the interdict granted by the High Court carries an interim 

tag, it is susceptible to an appeal. The decision on the lawful lifespan of the existing 

anti-dumping duty is not open to alteration by the court of first instance. It is final in 

effect. It is definitive of the rights of the parties on the duration of the anti-dumping 

duty and therefore has the effect of disposing of at least a substantial portion of the 

relief claimed in the main proceedings”6 

 

[16] The Court in the above instance relied on dicta from Zweni v Minister of Law 

and Order7, on the issue of the appealability of an order/judgment and the Court in 

Zweni held that the decision must be final in effect and not open to alteration by the 

court of first instance; it must be definitive of the rights of the parties, and lastly it 

must have the effect of disposing of at least a substantial portion of the relief claimed 

in the main proceedings.  

 

[17] It was held in the South African Motor Industry Employer‟s Association v 

South African Bank of Athens8, that an interim order can be appealed against, 

however regard must be had to the effect of the order rather than its mere 

appellation or form. 

 

[18] With regard to this set of facts in casu, the dicta in Maccsand CC v Macassar 

Land Claims Committee and Others9 is relevant. Briefly the matter was before the 

Land Claims Court (LCC) in the form of an application for an interim interdict which 

the first respondent was seeking to prevent the appellant from mining sand on the 

land pending the finalisation of the land claim. The interim interdict was granted by 

Moloto J, the Aboveeme Court of Appeal per Patel AJA held that:  

 

“The Land Claims Commission, despite the passage of a considerable length of 

time, has not, because of the complexity of the matter and the expense involved, 

                                                             
6 2010 (5) BCLR 457 (CC) at para 59 
7 1993 (1) SA 523 (A) 
8
 1980 (3) SA 91 (A) 

9 [2005] 2 All SA 469 (SCA)  
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commenced with the verification of the claim. It was perhaps for this reason that the 

Committee decided to approach the LCC directly. Counsel for the Committee 

conceded in argument that to date the necessary research to verify the claim had not 

even commenced because of a shortage of funds. The conclusion is inevitable in 

that because of the interdict Maccsand will be unable to invoke its right to mine for a 

substantial period of time, if at all, since if the delays that have occurred till now are 

an indicator, its right to mine may be lost forever. Accordingly as far as Maccsand is 

concerned the interim interdict is final in effect. The interim order granted by the 

court a quo is therefore in my view appealable.” 

 

[19] The facts were similar to those in International Trade Administration 

Commission and in both instances the Courts have found that despite the interim tag 

the orders were final. Therefore, in consideration of the above dicta, regard must be 

had to the effect and not the form of the rule nisi granted by the Magistrate‟s Court.  

[20] The effect of the order in casu is that respondent was ordered to allow the 

appellant to bury his wife, and if considered against Zweni‟s case, the order had the 

effect of disposing not only a substantial portion but the entire relief claimed by the 

appellant. This finding was definitive of the rights of the appellant to bury his wife and 

effectively confirmed the appellant‟s right to bury. Therefore the rule nisi granted was 

a final order despite holding the interim tag. 

[22] The question that follows, given a finding that the rule nisi granted by the 

Magistrate‟s Court was a final order is; could the same court discharge the order? 

Once a Court has spoken its final word on a matter it becomes functus officio and its 

order can only be altered under special circumstances.  

[22] Trollip JA held in Firestone SA (Pty) Ltd v Genticuro AG10 

"The general principle, now well established in our law, is that, once a 

court has duly pronounced a final judgment or order, it has itself no 

authority to correct, alter, or supplement it. The reason is that it 

thereupon becomes functus officio: its jurisdiction in the case having 

                                                             
10 1977 (4) SA 298 (A) at 306F-307H 
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been fully and finally exercised, its authority over the subject matter has 

ceased.  

There are, however, a few exceptions to that rule which are mentioned in 

the old authorities and have been authoritatively accepted by this Court. 

Thus, provided the court is approached within a reasonable time of its 

pronouncing the judgment or order, it may correct, alter, or supplement it 

in one or more of the following cases: 

[22.1] The principal judgment or order may be supplemented in 

respect of accessory or consequential matters, for 

example, costs or interest on the judgment debt, which the 

Court overlooked or inadvertently omitted to grant . . . 

[22.2] The Court may clarify its judgment or order, if, on a proper 

interpretation, the meaning thereof remains obscure, 

ambiguous or otherwise uncertain, so as to give effect to 

its true intention, provided it does not thereby alter 'the 

sense and substance' of the judgment or order . . . 

[22.3] The Court may correct a clerical, arithmetical or other error in 

its judgment or order so as to give effect to its true intention 

. . . 

[22.4] Where counsel has argued the merits and not the costs of 

a case (which nowadays often happens since the question 

of costs may depend upon the ultimate decision on the 

merits), but the Court, in granting that judgement, also 

makes an order for concerning the costs, it may correct, 

alter or supplement that order...” 

 

 This general principle was used in Commissioner, SARS (Gauteng West) v 

Levue Investment (Pty) Ltd11 

                                                             
11 [2007] JOL 20732 (W) at para 59 
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“Therefore, for purposes of this Court, the dispute between the parties in this 

Court, and the effect of the interim interdict granted in this Court, it is a final 

order, in effect, and is not susceptible of alteration by this Court, because this 

Court is the Court of first and only instance. It will not have the opportunity to 

reconsider the order, and to alter, vary, or amend it. 

The exceptions referred to in that judgment do not apply in the present 

matter. I therefore come to the conclusion that this Court has become 

functus officio and cannot alter the decision of Victor AJ.” 

[23] The facts in casu indicate that a final order was granted. None of the 

exceptions referred to by Trollip JA were present when the matter came before 

the Magistrate‟s Court again and the rule nisi was discharged. When the order 

was granted on the 1 July 2011, the Magistrate‟s Court became functus officio; 

undoubtedly there was an error on the part of the Court in setting a return date 

but this does not change the fact that a final order was granted one that cannot 

be varied, altered or amended by the same Court. Thus on the 30 September 

2011 when the Magistrate‟s Court purported to discharge the rule nisi is did not 

have the jurisdiction to do so as it was functus officio. 

 

[24] Did the appellant meet the requirements for a final interdict?  

The appeal should be upheld on the ground that the Magistrate‟s Court on the 30 

September 2011 acted outside the bounds of power afforded to it. I have come to the 

conclusion that the Magistrate‟s Court was functus officio and could not alter its 

previous decision.  

I now deal with the Respondents‟ argument around the requirements for a final 

interdict.  

The rule nisi granted by the Court a quo on 1st June 2011 stated that the Respondent 

is ordered to allow the body of the deceased wife be buried on the relevant farm. The 

Appellant satisfied the Court adequately that the Respondent was interfering with his 

right to bury. A return date was set for the Respondent to argue why the rule nisi 

should not be made final. It follows that on the return date the Appellant was to prove 

that his clear right to bury was being interfered with. The argument that the 



Page 10 
 

Appellant‟s rights in terms of section 6 (2) (dA) was not a question before the court 

does not stand. Before a final interdict can be granted an Appellant must prove he 

has a clear right and whether or not such right exists is a matter of substantive law. 

Thus the argument that the court should simply have confirmed the rule nisi without 

any attempt to actually prove a clear/actual right has not been substantiated.  

[25] Did the Appellant prove that he had a right to bury? 

The Appellant in his heads of arguments submits that while ESTA was mentioned in 

his founding affidavit he did not refer to section 6 (2) (dA) of ESTA and the 

Magistrate erred in accepting that the application was in terms of that section of 

ESTA. This argument that cannot be sustained, if it is accepted the application was 

not in terms of section 6 (2) (dA) of ESTA. The Appellant must explain where the 

right to bury emanates from. In any case it is not necessary for a litigant who relies 

on a statutory provision to refer to it expressly, but „it must be clear from the facts 

alleged by the litigant that the section is relevant and operative12‟. Therefore the 

Magistrate was correct in inferring that section 6 (2) (dA) was being relied upon. 

 

[26] Section 6 (2) (dA) provides as follows: 

 

“Without prejudice to the generality of the provisions of section 5 and subsection (1), 

and balanced with the rights of the owner or person in charge, an occupier shall 

have the right- 

(i) to bury a deceased member of his or her family who, at the time of that 

person's death, was residing on the land on which the occupier is 

residing, in accordance with their religion or cultural belief, if an 

established practice in respect of the land exists;” 

[27] In a matter before the Land Claims Court Nhlabathi and others v Fick 13 the 

court held that certain requisites had to be met for one to allege they have a right to 

bury in terms of ESTA; these requisites are: 

(i)  The rights of the owner or person in charge must be balanced 

with the rights of the occupier; 

                                                             
12

 Bato Star Fishing (Pty) Ltd v The Minister of Environmental Affairs and Others 2004 (4) SA 490 (CC) 
13 [2003] 2 All SA 323 (L.C.C) 
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(ii) The deceased, must at the time of their death, have been 

residing on the land;  

(iii) There must be an established practice in terms of which the 

owner or person in charge of the farm routinely gave permission 

to people residing on the farm to bury deceased members of 

their family on the farm in accordance with their religion or 

culture.14 

The final requisite is twofold in that it is not only necessary to have an established 

practice but burial on the property must also be in accordance with one‟s culture or 

religious beliefs.  

The Respondent argued that the court in Dlamini and Another v Joosten and 

Others15 held that, the word land in section 6 (2) (dA) is confined to its cadastral 

description because the Act regulates the relationship between occupiers of the land 

and owners16. The Appellant in his papers failed to provide a cadastral description 

because the name he used to describe the farm is not the same as that in which it is 

described in the Deeds Registry. The Respondent argued that such failure is fatal to 

the application. The Dlamini case must be distinguished in that the Appellants in that 

matter wanted to bury the deceased on a farm in which they were not occupiers and 

argued that the meaning of land should be extended due to the nature of the 

relationship between the owners and the workings of the farm the different farms 

were run as one unit and should be treated as such. The court rejected this 

argument and held that land was confined to the cadastral description and the 

relationship between the owners did not affect this. 

[28] In this matter however, the applicant had failed in that he did not know the 

cadastral description, the farm in which he buried his wife was the one in which he 

and his wife had been occupiers, however he was confused about the name of the 

farm as it was in the Deeds Registry. Therefore, the Appellant did make a mistake 

but all the parties were aware at all relevant times that he meant farm Brakspruit and 

that is the cadastral description. 

                                                             
14 Above (note 6) at Para 35 
15

 2006 (3) SA 342 (SCA) 
16 Above (note 8) at para 14 
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[29] A further requirement set out is that since burial rights are an incidence of the 

right of residence, which creates a real right in land a claim should be lodged against 

the registered owner only17. The court held that: 

“Such right is in principle registerable in a Deeds Registry because it constitutes a 

„burden on the land by reducing the owner‟s right of ownership of the land and binds 

the successors in title. The burial right is in the nature of a personal servitude which 

the occupier has over the property on which he possesses at death of a family 

member who at the time of the death was residing on the land. These rights are 

claimable against the owners of the registered land only.”18 

[30] The Respondent argued that the applicant‟s failure to join the owners of farm 

Brakspruit to the application was fatal to his application with regard to the above 

dicta. The Appellant in his notice of appeal cited as a ground that the court had erred 

in finding that section 6 (2) (dA) is only applicable to registered owners in that it also 

applies to persons in charge. The Appellant however, did not pursue this argument in 

his heads of argument or orally therefore the Respondents argument that the right 

should have been claimed against the registered owners stands. 

 

[31] The requisites as set out by Nhlathabi will be dealt with individually: 

(i) The rights of the owner or person in charge must be balanced 

with the rights of the occupier 

 

Neither of the parties provided any argument as to how their 

right to property or their right to bury will be outbalanced if a 

finding is made in favour of the other party. 

(ii) The deceased, must at the time of their death, have been 

residing on the land. 

The Appellant‟s wife was at the time of her death residing on 

farm Brakspruit this was not denied by the Respondent. 

                                                             
17

 Above (note 8) at para 16 
18 Above (note 8) at para 16 
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(iii) There must be an established practice 

An established practice: 

“means a practice in terms of which the owner or person in 

charge or his or her predecessor in title routinely gave 

permission to people residing on the land to bury deceased 

members of their family on that land in accordance with their 

religion or cultural belief;” 

 

[32] In Nhlathabi the Respondent argued that while he had previously allowed the 

family to bury two children this had been an indulgence on his part and should not 

have been considered as a practice. The court rejected this argument finding that 

there existed burial plots on the farm for other families of farm workers, and held that 

the section required an established practice to exist in the land and not in a particular 

family19. In Dlamini the court found that an owner cannot unilaterally terminate an 

established practice20. In casu the applicant states that a practice exists because 

there is a gravesite on the farm whereby the previous owner allowed occupiers to 

bury. The Respondent rejects this argument stating it is insufficient to determine 

there is an established practise. 

[33] On oral argument the Respondent failed to explain why he believed there was 

no established practice, he relied on the lengthy time periods since the last person 

had been buried, but could not answer if there had been a death (and need to bury) 

in the period since.  

[34] In Bashe v Meyer and another21 the court held that, it is not sufficient for the 

applicant to allege merely that a particular act was performed in some instances; in 

order to establish a practice, facts have to be alleged to show a habitual way of 

acting on the part of the owner of the farm22. The applicant only stated that the 

previous owner had allowed occupiers to bury no facts were alleged to show that this 

was a practice that occurred habitually. 

                                                             
19 Above (note 6) at paras 40-41 
20 Above (note 8) at para 26 
21

 (2098/2008) [2008] ZAECHC 187 (6 November 2008) 
22 Above (note 8) at para 7 
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[35] In Dlamini the court found the applicants satisfied this requirement by 

expressing it is necessary that the deceased be buried near their home as it is a 

cultural imperative that their ancestors and family members be buried close to their 

home23. In Bashe the court found that the applicants allegations that the „refusal to 

bury her son caused great inconvenience and emotional stress‟ and that „there was 

no other convenient place to bury her son” were not sufficient to satisfy this 

requirement. In casu the applicant only mentioned that it was his culture to bury 

within a week; as to why the burial had to be on a farm and could not be anywhere 

else no reason was given. The applicant did not satisfy this requirement. 

 

[36]  As has already been mentioned to satisfy the requirements for a final interdict 

one must show that they have a clear right in substantive law. The appellant failed to 

meet all the requirements for the right to bury in section 6 (2) (dA) of ESTA. 

However, this failure is inconsequential to the current appeal because the Order by 

the Magistrate Court must be set aside due to the court being functus officio and no 

special circumstances existed empowering it to grant an order on a matter already 

fully dispensed of before it. It is unfortunate that a return date was set and on that 

date the form of the order and not its effect was relied on, however, this does not 

change the fact that a final order was granted. On this ground alone the appeal 

should be upheld.  

[38] In the circumstances order of the magistrate granted on the 30 September 

2011 must fail. 

 

ORDER 

The following Order is made: 

 

[a] The Appeal is upheld; 

                                                             
23 Above (note 15) at para 21 
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[b] The Order of the Magistrate handed down on 1 June 2011 is confirmed as a 

final Order; 

[c] The Respondent must pay the costs 

 

 

_____________________ 

SARDIWALLA AJ 

 

I agree: 

_____________________ 

SIDLOVA AJ  
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