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Background  

[1] This is a contractual claim for alleged unpaid commission. The applicant, 

Mr R Buitendag (Buitendag), was employed by the respondent, GX 

Connect (Pty) Ltd (‘GX’), from June 2012 until his resignation on 31 July 

2016.  

[2] GX is engaged in digital management services which includes the sale of 

digital signage and digital media. It describes its services as monitoring, 

managing, creating and scheduling digital content for its customers 

through a cloud environment. Buitendag was remunerated by way of a 

basic salary, a car allowance and commissions. The commission structure 

described in paragraph 3.4 of his letter of appointment of August 2013 

read: 

3.4 Commissions 

In the event that you qualify for commission payment from GX 

Connect t/a Caproc Media, you hereby agree and consent to GX 

Connect t/a Caproc Media varying such permission and the 

structure thereof from time to time in its discretion in this regard. 

A detailed commission structure will be agreed annually, the 

commission structure will be determined by the employee’s position 

and the degree of influence the position holds & the GX Connect t/a 

Caproc Media and the micro environment. 

[3] Buitendag was paid commission based on sales obtained on behalf of GX 

from Telkom in 2013 for platform and viewer licenses. From April 2015 

until his resignation at the end of July 2016, he had been paid 12 monthly 

equal payments of R13, 397-98. On his resignation, he received no further 

commission payments. The essence of the dispute concerns whether or 

not Buitendag ought to have received additional commission payments 

earned on the Telkom sales. On his version, he should have received a 

further ten monthly payments of the same amount and that the total 

commission owing to him for the Telkom sales amounted to R 280,1357-

54. Accordingly, Buitendag was claiming R 120 581-82 in outstanding 

commissions plus interest. Buitendag claims that the monthly commission 



Page 3 

received was determined on the basis of the estimated value of the sales 

contract. 

[4] At the close of his case, in the light of being made aware of an error in his 

calculations during cross-examination, Buitendag amended his claim to a 

claim for five months’ outstanding commission amounting to R 66 989-90. 

[5] GX contended that the monthly payments of R13,397-98 made to 

Buitendag were not for commission based on sales to Telkom for platform 

and viewer licenses, for which he had been remunerated in full, but were 

for so-called ‘management override commission’ earned on Telkom Digital 

Managed Services (“DMS”) from April 2015. GX maintained that these 

payments were linked to the duration of the Telkom contract and 

Buitendag’s own employment with it. Accordingly, when he resigned, he 

was no longer entitled to the commission. 

[6] GX further claimed that the Telkom DMS commission payable from April 

2015 was shared between Buitendag and Mr T van Eck (‘Van Eck’), who 

received a smaller monthly amount of R4, 341-94. 

[7] There was a change in shareholding of the respondent in March 2015, 

which did not alter the employment relationship, but nonetheless has a 

bearing on the commission dispute. 

[8] The respondent had also raised a special plea of prescription insofar as 

any of the payments became due in 2013. 

[9] The applicant testified on his own behalf and called Mr R Hansoum 

(‘Hansoum’), the former Sales and Marketing Director, and the current 

Managing Director, Mr J Stander (‘Stander’), as its witnesses. The former 

Managing Director, Mr G Fraser (‘Fraser’) did not give evidence. Heads of 

argument were filed at the end of August 2017. 

The evidence 

[10] After the change in shareholding, on 22 May 2015, Buitendag signed 

another letter entitled Confirmation of Employment, in which he agreed 

that he accepted the conditions of employment set out in the letter, which 
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included the same provision on commissions which appeared in his 

original letter of appointment, cited above. 

[11] According to Buitendag, a certain percentage of the value of sales was 

paid out in the form of commissions and the value of the commission 

escalated according to the value of the sale up to a predetermined limit of 

18 or 20%. Sales commissions were paid a month after the client paid GX.  

[12] He claims that he secured the Telkom deal for providing software for 

running their digital platform for in-store signage and after payment was 

received in 2015 an agreement was reached between himself, Fraser and 

Hansoum on payment of the commission. As he recalled, the profit on the 

sale was in excess of R 1.5 million and he was to receive 18% commission 

because the total value of the deal exceeded R1 million. Because of cash 

flow problems at the time, it was agreed that commission would be paid 

monthly from income received from the DMS contract with Telkom. 

Hansoum agreed that Buitendag concluded a contract with Telkom, which 

had a gross profit of around 1.5 million of which Buitendag was entitled to 

18% in commission. Hansoum also confirmed that at the time there had 

been cash flow issues and other problems that necessitated an 

arrangement be made with Buitendag and with Fraser. It was necessary to 

find a solution of how to pay Buitendag his commission over a period of 21 

months. Further, Hansoum corroborated Buitendag’s claim that the DMS 

income stream originated after the deal Buitendag had concluded, but 

Hansoum said he was not privy to the deals done with Telkom in 2013. He 

was only told about them when he joined GX late in 2014. He also 

confirmed that he never saw any written agreement governing Buitendag’s 

commission, but was told that Van Eck and Buitendag were responsible 

for the DMS contract and would receive commission for it. As far as 

Stander understood the position,  the 21 month period arose from the 

length of the DMS contract 

[13] According to Buitendag, the agreement was concluded with Hansoum and 

the managing director about a month before the first payment was made. 

The meeting had come about because he had asked about the 

commission due to him. He further claimed that they said that if he had to 
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leave the company it would pay out any balance outstanding to him as a 

lump sum. 

[14] Buitendag claims that his this agreement was reduced to writing and kept 

by Hansoum, but he never received a copy. He agreed that he never 

mentioned the written agreement in his email of 12 July 2016 when he set 

out his understanding of the terms on which he would receive the 

commission. According to Buitendag, the agreement was reached in a 

meeting between himself and Fraser and Hansoum, but it was Hansoum 

who reduced it to writing. Buitendag denied that he could have accessed 

the document on the company intranet because it did not have access to 

all documents. Hansoum confirmed that the commission agreement was 

documented and should be in Buitendag’s human resources file and an 

electronic copy should be available. It was not the practice to give 

employees a copy. Hansoum was still a shareholder in the company but 

had resigned as the Sales and Marketing Director in August 2016, so he 

no longer had access to company documents. He was reluctant to 

comment on GX’s inability to locate such a document in its records. 

[15] Stander claimed that he had looked for a commission agreement with 

Buitendag, but had only been able to locate the agreement with Van Eck. 

He assumed that a similar contract would have been concluded with 

Buitendag and would have explained the commission payments due to 

Van Eck and Buitendag in the same terms. He was unaware of any 

previous deal done by Buitendag and such a deal would have been a 

project on which the gross profit could be calculated exactly and payment 

of the commission would have been done there and then. Stander was 

surprised about the absence of a document setting out the commission 

agreement because Fraser had been diligent in keeping paperwork up to 

date. 

[16] Stander also mentioned during his evidence in chief that he had made 

inquiries from the company that kept a record of clients’ use of GX’s 

software, but they had no record of any sale of software licences or 

invoices for the deal on which Buitendag based his claim. He also could 

not find any invoice for a transaction in the region of R 3 million which 
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would have been necessary to generate the gross profit figure Buitendag 

relied on. None of these investigations by Stander were canvassed with 

the Buitendag or Hansoum when they testified. Stander conceded that he 

was not working for GX at the time the deal was concluded according to 

Buitendag and Hansoum. Nor could he comment on whether Fraser had 

approached Buitendag about GX’s cash flow problems. 

[17] In relation to the warranties given by Fraser attached to the sale of shares 

agreement of September 2015 to the effect that there were no outstanding 

commissions owing, Buitendag had no explanation why Fraser would have 

given such a warranty in the light of his claim. He also denied that the 

indemnity contained in paragraph 17 of the warranties, guaranteeing that 

no liability could arise for any commissions owing made more sense if the 

payments he had received had been linked to the DMS contract. Under re-

examination, he claimed that he was not an ‘agent’ as referred to in the 

indemnity provision, which read: 

17. The company will not, as a result of any transaction concluded 

by it after the effective date, become liable for the payment of any 

commission or other amount to any agent as a consequence of an 

introduction performed or anything done by that agent prior to the 

effective date in connection with such transaction, save for normal 

commissions based on the value of orders taken by agents and/or 

salesman employed by the company to sell its products or 

merchandise.  

Hansoum said, in his understanding, that the terms ‘salesman’ and ‘agent’ 

were used interchangeably in the document, but this interpretation was not 

canvassed with other witnesses. His understanding of the provision was 

commission concluded before the schedule of warranties was issued 

would be payable. 

[18] Another provision in the schedule of warranties stated that: 

2.25 Save as disclosed by the Seller to the purchaser in writing prior 

to the signature of this document, no person will be entitled to 

participate in or to a commission on the profits and dividends of the 

company, except as a shareholder. 
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This provision was not canvassed with either Buitendag or Hansoum 

under cross-examination but was mentioned in Stander’s evidence in 

chief. Stander’s understanding of the provision was that only accrued 

leave and salaries would be liabilities of the company going forward and 

nobody except shareholders would be entitled to commissions on profit. 

He did not accept that the reference to ‘profits’ in clause 2.25 was not the 

same as the concept of ‘gross profit’ used to calculate commissions. 

[19] Stander conceded that clause 2.17 of the same document meant that GX 

would uphold any contract with an employee, including a contract giving 

an employee a right to commission, because that would be part of their 

remuneration. He also agreed that the undertakings made in the warranty 

document could not be regarded as binding on Buitendag, but he 

obviously regarded it as important that Fraser had warranted that there 

were no outstanding commissions owing. He agreed that if there was an 

agreement as alleged by Buitendag, that GX would have a claim against 

Fraser as a result of the warranties. 

[20] Stander testified that he had been directly involved in the due diligence 

exercise leading up to the sale of shares. At that stage, he was not 

employed by GX but was solely engaged in the due diligence exercise 

from around May 2015. After August 2015 he was engaged by the 

shareholders to oversee finances and operations and was formally 

employed from the beginning of March 2016. In the course of the due 

diligence, he became aware of the “DMS commissions” that were paid to 

Van Eck and Buitendag. Those commissions would continue as long as 

the Telkom contract continued, but there were no arrears commissions 

owing to anyone. In his discussions with Fraser, the only commissions 

discussed were the ones due to Van Eck and Buitendag monthly. The sale 

of shares agreement was concluded to safeguard the interests of the new 

investors and to determine the price of the shares. 

[21] Buitendag referred to a number of commission reports starting in April 

2015. At the top of each report a line stated the period which the report 

supposedly covered. Hansoum signed these reports as a director and he 

was responsible for calculating the gross profit on each deal and advising 



Page 8 

the payroll department on the commission due. The first report bore the 

inscription “All deals paid in February, Due April”. Each report was signed 

by Buitendag and Hansoum. The first report contained the following 

details: 

Date: [no entry] 

Invoice Number: [no entry] 

Customer: TFMC 

Source: IDS 

Product: DM  

Comments: [no entry] 

Lease/Rent/Cash: Cash 

New/Exist/Upgr: Exist  

Monthly Rental: 0.00 

Esc % : 0% 

Period: 0 

Rep Rate: 0.0000 

Gross Rep Payout: 1 563 097.43 

Settlement Ex VAT: 0.00 

Nett Rep Payout: [no entry] 

Item Cost: 0.00 

Labour Cost: [no entry] 

Portion to Splits: 0.00 

Rep’s Comm % : 18% 

Rep’s Comm: 281 357, 54 

21 Month Comm: 13 397,98 

Successive monthly report sheets were similar except that the number of 

months indicated in the last entry reduced with each successive month, 

apart from the report sheet for July which contained commission due on 

another sale as well. All other entries remain the same. Buitendag claimed 

that ‘Gross Rep Payout’ referred to the gross profit on the software sale 
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which he had concluded and Rep’s Comm %’’and ‘Rep’s Comm’, referred 

to the percentage of the profit he was entitled to and the rand amount 

respectively. The commission reflected on these reports was also 

recorded as commission paid to him on his payslips. 

[22] Buitendag agreed that the DMS payments fluctuated month to month, but 

he disputed that the fixed amount he received each month was an amount 

decided upon to avoid fluctuations in the commissions. The fixed amount 

he received was simply because the DMS income was used to pay his 

commission. Hansoum also testified that actual gross profit was used to 

determine commissions calculated on invoiced items and was not based 

on an estimate of gross profit.  

[23] By contrast, Hansoum said that according to the way it had been 

explained to him by Fraser and Hansoum, gross profit on the DMS 

contract was estimated at the commencement of the contract and the 

deemed gross profit would be used to calculate the commission structure 

because it was difficult to know exactly what the first profit would be 

because the services provided would vary depending on callouts, which 

ought not to affect profits. 

[24] When Buitendag had asked in May 2016 for an advance on the DMS 

commission payments, he said he had referred to them as ‘DMS 

commissions’ because that was the way Stander referred to them. At that 

stage Stander had not been with the company very long. Because his 

commission was always paid with the DMS payments, Buitendag believed 

they both knew what he was referring to even though he described the 

commission due to him as being “based on sales… for platform and 

viewer licenses...” in his statement of claim. Stander had not been at the 

company when the commission agreement was concluded and he only 

knew of it as ‘DMS commission’. Stander agreed that Buitendag had used 

the phrase to refer to the commission he was claiming and he had 

assumed that Buitendag understood it to mean the same thing he did. 

Stander doubted that there could have been a contract entailing the sale 

of platform and viewer licenses because those licenses did not belong to 
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GX and therefore could not sell them.  However, this version was never 

put to Hansoum or Buitendag during their testimony. 

[25] The effective date of the sale of the shares in the company which 

transferred ownership to GX Connect was 1 August 2015. Buitendag said 

that the former MD, Mr G Fraser (‘Fraser’), was still involved with the 

company after the date of the sale. During his last month with the 

company Buitendag spoke to Stander about the outstanding commission, 

which he had expected to receive as a lump sum. Stander told Buitendag 

he would discuss it with the shareholders but when he responded by email 

he indicated that, according to the warranties provided by the Fraser, 

when the sale of shares was concluded there were no outstanding 

commissions payable to any employee and that previous management 

advised “…there was a commission amount of approximately R 14,000 

per month paid to yourself on a monthly basis, payable on the monthly 

DMS from Telkom”. He further stated that the company accounts did not 

reflect any provisions made for outstanding commission. Buitendag 

agreed that he had been invited to provide any documentary proof of his 

claim, which he could not do, but claimed Stander had been personally 

sympathetic to his claim when he discussed it with him in Stander’s office. 

[26] Stander agreed that Buitendag had approached him, but he had explained 

to him he understood the payments to have been determined. When he 

spoke to the shareholders they instructed him to ask Buitendag if he had 

anything to corroborate his version, because they would then have to raise 

the issue with Fraser in the light of the warranties he gave them. He 

reiterated that Fraser had never told him about any lump sum payment for 

commission that would be paid in instalments. 

[27] Responding to GX’s contention that it had an agreement with Van Eck that 

payments of commission would stop when he left, Buitendag denied that 

such an agreement was made with him and claimed that the commission 

which Van Eck had received was “overriding commission’’ that was due to 

him in respect of commissions earned from the sales persons under his 

supervision as he did not earn any direct commission off his own sales. 

Hansoum said he was not aware of Buitendag concluding an agreement 
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like that of Van Eck and confirmed that “overriding commission’’ was only 

paid to a manager and would be paid at a lower rate than the commission 

paid to the sales personnel. He also confirmed that the forfeiture of any 

entitlement to further commission if Buitendag’s employment terminated 

was never discussed. Further, Hansoum said that the commission 

agreement with Buitendag would have been very similar to the agreement 

concluded with Van Eck except for the provision dealing with the override 

commission linked to the Telkom contract and his employment. 

[28] Buitendag denied that his commission was in any way related to any of the 

invoices provided by GX to Telkom in the month of March 2015, which 

were for services rendered monthly. He could not say if any of the 

commission attributed to Van Eck was derived from these services, but he 

was not entitled to any commission on those DMS services. 

[29] Buitendag did not dispute that the length of the DMS contract with Telkom 

was 21 months and conceded that Van Eck was paid R4, 341-94 per 

month in line with that contract, but insisted that his repayments were 

simply linked to that for cash flow purposes and that he never received 

any commission for services rendered but only for deals concluded. As 

such, he maintained it was not a suspicious coincidence that his 

commission payments on a deal concluded in 2013 coincided with the 

DMS contract, because that was how commission payments were to be 

funded because of the cash flow problems. He agreed that he did not have 

the document recording the deal between GX and Telkom as that would 

have been signed by the directors. He had waited some time for the 

payment arrangement to be made because it had been explained to him 

that it could only be paid when money became available. 

[30] Under cross-examination, Buitendag readily agreed that he had relied on 

what was reflected on the monthly reports to determine the number of 

outstanding payments he believed were owing to him. He conceded that if 

payments had commenced in April 2015 and ended in July 2016 that he 

had in fact received 16 payments and accordingly only five payments 

would be left on his version. 
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Evaluation 

[31] There is no dispute that Buitendag was entitled to a fixed monthly payment 

of            R 13,397.98 to be paid over a 29 month period for commission 

and that at the time of his resignation there were 5 payments outstanding. 

The only issue is whether he was only entitled to such payments as long 

as he remained in the employment of GX.  

[32] Although it appears from the pre-trial minute that it was also common 

cause he received commission for sales made on the behalf of GX to 

Telkom in 2013 for platform and viewer licenses, this was not common 

cause on the pleadings and in fact there appear to be contradictions in the 

pre-trial minute in this regard. 

[33] Buitendag and Hansoumboth testified that an agreement had been 

concluded with Fraser that the commission due on a gross profit of 

approximately R 1.5 million would be spread over 21 months and funded 

by the income from the DMS contract with Telkom which ran over the 

same period. Buitendag agreed that Van Eck also was entitled to receive 

management override commission on the DMS contract over the same 

period, but Buitendag claimed that this was commission payable to Van 

Eck as the Retail sales manager because he did not generate sales 

himself had benefited from the sales concluded by his subordinates like 

Buitendag. Hansoum testified that a contract similar to the one issued to 

Van Eck had been concluded in respect of Buitendag, except that there 

was no provision stating that the payment of all the instalments was 

contingent on the continuity of the DMS contract and his employment. 

[34] The respondent made much of the fact that in his correspondence with 

Stander, Buitendag never referred to the commission as anything but DMS 

commission. Buitendag’s explanation for that was that Stander understood 

it in those terms, though he did not know it originated from a distinct deal 

and was not due to Buitendag because he was entitled to DMS 

commission. It was the respondent’s case that the figure on which 

Buitendag’s commission was based was an estimated gross profit from the 

sale which was simply paid in fixed instalments because the monthly 

income from the DMS contract fluctuated. The respondent did not 
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substantiate how the estimate of gross profit of R 1, 563.097.43 on the 

DMS contract was arrived at, nor why the estimate took such a precise 

form. It is true that Stander suggested that there had been no other deal 

concluded by Buitendag, with a gross profit of a similar amount, this 

version was never put directly to Buitendag under cross-examination. 

[35] The respondent’s main difficulty is that Stander had no direct knowledge of 

any discussions which took place between Fraser, Buitendag, and 

Hansoum. Hansoum and Buitendag gave a reasonably consistent account 

of the basis for linking payments of previously earned commission by 

Buitendag to the duration of the DMS contract. It is also noteworthy that 

the respondent never gave an explanation why Buitendag would have 

qualified for any commission on the DMS contract on the basis of his work 

as a sales executive. Although it argued that it was improbable that 

Buitendag would have a contract setting out his commission payments 

were linked to the DMS contract, but excluding the clause in terms of 

which payment of Van Eck’s commission was linked to his continued 

employment and the duration of the contract, it did not really present any 

evidence to gainsay Buitendag’s version that whereas Van Eck would 

qualify for the ‘overriding management commission’ by virtue of his 

position, Buitendag was not eligible for that type of commission. It is not 

implausible that ‘overriding management commission’ payments 

applicable to Van Eck might have been subject to different conditions from 

ordinary sales commission applicable to Buitendag. It is also noteworthy 

that even though Buitendag could not produce a copy of his contract, the 

respondent did not produce a single commission contract of another sales 

executive to demonstrate that the provision in Van Eck’s contract was not 

anomalous  

[36] Although the period of the repayments does correspond to the length of 

the initial DMS contract, in the absence of evidence to contradict Hansoum 

and Buitendag that the reason for linking the payment to the DMS contract 

was the cash flow problems experienced by the respondent, it is not 

implausible that such an arrangement might have been agreed to. The 

respondent could not call any witness to contradict the direct evidence of 

Van Eck and Hansoum this regard. Obviously, with better evidence the 
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outcome might have been different, but the preponderance of the 

evidence before me favoured the applicant’s version.  

[37] Lastly, the provisions of clause 17 of the warranty agreement provided by 

the previous shareholders does not on an ordinary reading of it appear to 

preclude the existence of an ongoing liability for commissions payable to 

employees like capital Buitendag. Similarly, clause 2.25 of the same 

document appears to be referring to participation in, or a claim on, the 

declared profits of the respondent as a company and was not intended as 

a reference to cover commission earned by sales personnel calculated by 

reference to the gross sales profit on a particular sale. 

[38] On a balance of probabilities, on the evidence presented, I believe the 

applicant has established that he was entitled to the remaining 

commission payments due to him and that the payments owing to him 

were not as a result of his work as a sales executive in relation to the DMS 

contract, but that the stream of income from the DMS contract served as 

the revenue source from which his previously earned commission could be 

paid.  

Costs 

[39] Although the applicant is successful the value of his claim is such that I am 

disinclined to award costs on the High Court scale and instead will award 

costs on the magistrate’s court scale. 

Order 

[1] The respondent is liable to the applicant for 5 months’ payments of 

commission instalments of  R 13,397, 98 each which were due to him at 

the end of August,  September, October, November and December 2016 

respectively, amounting in total to R 66, 989 -90. 

[2] The respondent must pay the applicant R 66, 989 -90 and interest on the 

said instalments at the prescribed rate of interest calculated from the end 

of the month in which each instalment fell due, within 30 days of the date 

of this judgement. 



Page 15 

[3] The respondent must pay the applicant’s costs on the magistrates court 

scale.  

  _______________________ 

R Lagrange 

Judge of the Labour Court of South Africa 
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