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LAGRANGE J  

Introduction  

[1] The applicant (‘Bidvest’) wishes to review and set aside an award of the 

second respondent, Mr S Goldschmidt, (‘the arbitrator’) in which he found 

that Bidvest had failed to discharge the onus of showing on a balance of 

probabilities that the individual respondents, Mrs S Ntshethe (‘Ntshethe’) 

and Mr C Tsitsa (‘Tsitsa’), a driver’s assistant and a driver respectively, 

were guilty of the offence they were dismissed for. Bidvest dismiss them 

after finding them guilty on the following charge: 

“Theft of Company Property, destruction of company property/vehicle on 29 

October 2014 you have stolen the vehicle CY 332683 from Century City 

took it on to the N 7 and tried to burn it out.” 

[2] The fundamental grounds of review are that: 

2.1 No arbitrator could reasonably have reached the conclusion he did if 

he had weighed the evidence in its totality and distinguished the 

process of drawing inferences and weighing probabilities from 

conjectural or speculative reasoning. 

2.2 The arbitrator misconstrued the import of the evidence given by 

Ntshethe and Tsitsa at the disciplinary enquiry and failed to 

appreciate whether there was a real dispute over the version they 

gave at the disciplinary enquiry. This led the arbitrator to fail to 

appreciate how that affected their credibility which the arbitrator 

ought to have dealt with in his evaluation of the evidence. That in turn 

would have necessarily affected his findings on whether or not the 

employees were guilty. 

Background to the charge of misconduct 

[3] At the time of the incident, employees of Bidvest were on strike. A Bidvest 

delivery truck was taken from a delivery site at Canal Walk, a shopping 

mall. The driver alerted security guards to the alleged hijack only seven 

minutes after security camera footage showed the vehicle already leaving 

Canal Walk. The vehicle was tracked and located within about an hour. It 
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was found abandoned on the N7 Highway and there was evidence that 

there had been an attempt to set it alight, which fortunately had failed. 

[4] The two employees had been seen on video footage at Canal Walk 

entering the delivery area earlier that afternoon. There was also footage of 

interaction between Tsitsa and the driver of the vehicle. Neither Tsitsa nor 

Ntshethe was the driver of the vehicle captured on video footage when the 

vehicle left Canal Walk. At the arbitration, Tsitsa agreed that they had 

gone to Canal Walk, but they had done so in order to speak to the driver to 

persuade him to stop working because he was putting his life in danger by 

doing so. However, they had nothing to do with the theft of the truck 

shortly thereafter or the attempt to set it on fire. 

The award 

[5] The arbitrator accepted that the video footage of the driver of the vehicle 

led to the reasonable conclusion that he was not in fact hijacked. This 

inference was strengthened by the unlikelihood of a hijack taking place in 

the delivery area of a shopping centre. The arbitrator also found that the 

fact that Tsitsa was seen talking to the driver ‘not too long’ before the 

alleged hijacking raised questions about the two employees role in the 

theft of the vehicle.  

[6] However, he found these factors had to be weighed against the absence 

of direct evidence implicating the employees in the theft of the vehicle or 

the attempted burning of it. Thus, neither of them appear to be driving the 

vehicle when it left the shopping centre nor was there evidence of them 

getting into the vehicle or any evidence tying them directly to the arson, 

such as being seen near the scene where the truck was abandoned or 

some of their personal belongings being found in the vehicle. The 

arbitrator was of the view that if that had been the case, it would have 

tipped the balance of probability in favour of Bidvest. 

[7] The arbitrator agreed with the suggestion of Bidvest’s witness, Mr D Miller, 

the operations manager of Bidvest for the Western Cape (‘Miller’), that the 

fact that the video footage showed the two employees leaving the delivery 

area at least 23 minutes before the vehicle was shown leaving the 
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shopping centre meant that there was enough time for them to meet the 

vehicle or for it to pick them up after it left the premises, but it did not follow 

that they did get into the vehicle. 

[8] In dealing with the question of whether Tsitsa’s testimony at the arbitration 

was contrary to the version they tendered at the disciplinary enquiry, the 

arbitrator accepted that the minutes of the disciplinary enquiry did seem to 

indicate that a witness had seen them at the picketing area and therefore 

they were not at Canal Walk at the time of the incident. The arbitrator also 

accepted that if the minutes of the enquiry were clearer and it was obvious 

that the employees had denied they were at Canal walk, that would have 

raised suspicions about why they were there and why they had lied about 

it initially. Even so, the arbitrator found that would probably not been 

enough to alter the probabilities in favour of Bidvest. 

[9] He found that, it was not implausible that the two employees had gone to 

Canal walk to persuade the driver to re-join the strike and there was no 

evidence to link them to the specific charges relating to the vehicle. In 

describing how to evaluate the probabilities, the arbitrator stated: 

“In determining a balance of probability, a number of factors, linked 

together needs to be taken into consideration, unless the one version put 

forward is so improbable, that the other version is clearly the most likely. 

The facts have to support the allegation or charge put forward by the 

respondent. Put another way, it needs to be a causal link between the 

evidence and the alleged conduct of the applicants.”  

Evaluation 

 

[10] It is apparent from the summary of the arbitrator’s reasoning above that 

the arbitrator relied on a reading of the transcribed handwritten minutes in 

determining whether or not the employees had denied being at Canal walk 

at the disciplinary hearing. It is also clear that the arbitrator accepted that 

one of their witnesses had testified that they were at the picket. However, 

in deciding that, it was unclear if they had disputed their presence at Canal 

Walk, it is apparent that the arbitrator completely ignored the undisputed 

evidence of Miller. He had been the initiator at the disciplinary enquiry and 
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was present for the entire hearing and testified that the employees had 

denied they were at Canal walk or that they were captured on any of the 

video footage. Although the arbitrator appeared to accept that such 

evidence of someone who was present at the enquiry was important, no 

mention of this was made in the award. Moreover, the transcribed 

handwritten minutes of the enquiry support Miller’s evidence in this 

respect. An extract from the minute records:  

“Employees and Witnesses say they are unable to make up the persons in 

the Pictures. Say they cannot make up the time. [W]itness stated that both 

employees were at the picketing area and would be proof on Monday. Say 

there are no cameras in loading bay. Clearly there are and employees of 

followed by camera.” ‘ 

(sic) 

It appears to have been common cause at the arbitration that the picketing 

area was at Bidvest’s site at the airport. Miller claimed that the ‘proof’ the 

employees were promising to bring that they were at the picketing area 

was a register of picketers.  It was put to him that the employees would 

deny that the minutes reflected what they said at the disciplinary enquiry, 

but Tsitsa never dealt with this in his own testimony, nor did he dispute 

Miller’s evidence that at the disciplinary enquiry they had said they would 

bring the picketing register as proof they were there. It is noteworthy that 

even though they said at the arbitration they were going to advance a case 

that they had never disputed being at Canal Walk, they also never claimed 

that they previously gave an explanation for their presence there as they 

subsequently did at the arbitration. It stands to reason that if they had not 

disputed being at Canal Walk at the disciplinary enquiry, they would also 

have provided an explanation at the enquiry why their presence there was 

unrelated to the incident. 

[11] In the light of these factors, it is difficult to understand how the arbitrator 

could have had any real doubt that at the disciplinary enquiry the 

employees had disputed their very presence at Canal Walk on the day in 

question, and had completely changed their version at the arbitration 

hearing, which then accorded more with the evidence of the video footage. 
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[12] Their union representative at the arbitration said they would testify that 

they went to see him in person because they wanted to approach him in a 

public area to persuade him to re-join the strike, because they did not want 

to approach him at home where they might be accused of intimidating him. 

However, Tsitsa never confirmed this reason when he testified. He merely 

said they wanted to warn the driver that he was putting his life in danger. 

When asked why they had singled that driver out of all the others who had 

returned to work, Tsitsa enigmatically said it was because he ‘was a 

people’s person and …could get along with everybody…” Tsitsa 

volunteered that they had the driver’s phone number but provided no 

specific explanation why he and Ntshethe felt they had to go all the way to 

where he was working at Canal Walk to talk to him. 

[13] There are at least two issues the arbitrator ought to have considered in the 

light of this completely new version. Firstly, why did they lie at the enquiry 

if they had an explanation for their presence at Canal Walk and secondly, 

how did this affect the credibility of their evidence at the arbitration 

especially when they also denied they had changed their version? The 

arbitrator failed to consider if the reason for the new version at the 

arbitration was that having seen the evidence of the video footage at the 

disciplinary hearing, they realised they would need to explain their 

presence at Canal Walk and their interaction with the driver.  Having 

clearly contradicted the version they advanced at the enquiry, then what 

reasonable inference could be drawn from their decision to deny they 

previously had  a different version, instead of explaining why they had 

changed it or why they had not provided the second version in the first 

place if it was true? Because they denied the change in their story they 

advanced no explanation why they did not originally give the version they 

now claimed was true. 

[14] The arbitrator simply avoided these issues and evaluated the new version 

as if it was the only version Tsitsa and Ntshethe had ever advanced. He 

was aware but chose to turn a blind eye to the unavoidable inference that 

they had previously advanced a completely different version and moreover 

disingenuously denied doing so. Instead he decided that it was sufficient 

that there was no direct evidence linking the two employees to the theft of 
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the truck and the attempt to destroy it and that their version of what they 

were doing with the driver around the time of the incident was plausible 

and completely unrelated to the events which unfolded within barely 20 

minutes of Tsitsa having a conversation with the driver. 

[15] By so doing, the arbitrator wrenched the employee’s version out of 

context, treating it as if it had been a consistent version all along, untainted 

by serious concerns about credibility. He then juxtaposed this supposedly 

unsullied version with Bidvest’s alternative version of what could be 

inferred from the evidence and found, in effect, that the employee’s 

version was not ‘so improbable’ that it should be disbelieved. 

[16] In the absence of a credible explanation being advanced for the change in 

the employee’s version, and for not simply admitting their presence at 

Canal Walk, it is very difficult to avoid the conclusion that they wished to 

conceal their presence at Canal Walk because they were not there for the 

reason they later advanced. If their new version explained the reason for 

their presence at Canal Walk, why did they not explain to the arbitrator 

why they only gave this version at the arbitration, instead of maintaining 

that they always admitted being there? 

[17] What the arbitrator ought to have weighed in the scales was a version 

which suffered from severe credibility problems when placed in its correct 

context and a circumstantial case supporting the employer’s version. 

[18] What was the circumstantial case? The key elements of it were these: 

18.1 There was a strike in progress at Bidvest; 

18.2 On the evidence, there was no other explanation for the vehicle 

being taken except for the purpose of destroying it and causing 

damage to Bidvest. 

18.3 One of Bidvest’s vehicles is stolen under circumstances where there 

was no dispute on the evidence, or between the parties, that the 

driver must have colluded with the person or persons who took it. 

18.4 Ntshethe and Tsitsa, who support the strike, made a special effort to 

see the very driver who colludes in the seizure of his vehicle, and 
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provided no explanation in evidence why it was necessary to see him 

face to face if they only wanted to speak to him. 

18.5 They arrived a considerable time before the vehicle was driven out of 

Canal Walk. 

18.6 However, it was within 23 minutes of Tsitsa speaking with the driver, 

that the fake hijacking occurs and the vehicle was already leaving the 

premises. 

18.7 Ntshethe and Tsitsa had the time to meet up with the person or 

persons driving the truck after it left Canal Walk. 

[19] What is clear, is that there is no evidence of an ordinary criminal motive for 

the theft and attempted destruction of the truck, but it would be consistent 

with serious strike related misconduct. The coincidence of Tsitsa having 

specifically gone to see the driver for no other reason than one related to 

the strike and that very driver then colluding in the theft of his vehicle, 

which must have occurred within minutes of their conversation, is 

extraordinary. The circumstantial evidence and the oral evidence, quite 

contrary to the arbitrator’s reasoning, unavoidably suggests that the two 

events were causally connected, rather than being merely accidentally 

synchronised. This is what the credibility damaged version of the 

employee’s had to be weighed against. 

[20]  In the circumstances, I am satisfied that the arbitrator’s failure to evaluate 

the credibility of Tsitsa’s version given the prior history of how he and 

Ntshethe conducted their defence and given his failure to provide any 

material evidence that supported their version of what they claim to have 

said at the disciplinary enquiry, resulted in the arbitrator misdirecting 

himself and arriving at a finding no reasonable arbitrator ought to have 

reached on the evidence before him. 

[21] Had he considered the evidence after having considered the credibility of 

Tsitsa’s version, he would have been compelled to accept that on a 

balance of probability, Ntshethe and Tsitsa most probably did play a role in 

the theft of the truck with a view to it being destroyed and that was 

sufficient to find them guilty of the charge. 
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Order 

[1] The arbitration award of the second respondent dated 29 March 2015 

issued under case number WECT19388-14 is reviewed and set aside. 

[2] The arbitrator’s finding that the individual third respondents’ dismissals 

were substantively unfair and the consequential relief awarded is 

substituted with a finding that their dismissals were substantively fair. 

[3] No order is made as to costs. 

 

 

_______________________ 

Lagrange J 

Judge of the Labour Court of South Africa  
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