
 

 

THE LABOUR COURT OF SOUTH AFRICA, JOHANNESBURG 

 Reportable 

Case no: J2042/18 

In the matter between: 

UNITRANS PASSENGER (PTY) LTD t/a 

MEGABUS & COACH                           Applicant 

and 

AMCU 1ST Respondent 

PERSONS WHOSE NAMES APPEAR IN 

ANNEXURE “GF1” TO THIS APPLICATION 2nd Respondent 

Heard:           19 June 2018 

Delivered:   22 June 2018 

Summary: Urgent interdict- strike alleged to be in contravention of the 

provisions of the LRA – employees made an election to resort 

to collective bargaining as opposed to claiming unfair labour 

practice. Strike is a constitutional right of employees 

exercisable at the choice of the employees. Held: (1) The 

application for interdict is dismissed. Held: (2) The applicant 

to pay the respondents’ costs. 
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JUDGMENT 

MOSHOANA, J 

Introduction  

[1] This is an urgent application in terms of which the applicant is seeking to 

firstly declare that the intended strike action at one of the applicant’s 

depot is unprotected and secondly to interdict and restrain the 

employees from participating in a strike action in support of a demand to 

be paid an allowance of R500.00 to each employee working at the 

depot1. The application is opposed by the respondents.     

Background facts 

[2] Briefly, the essential facts of this matter are that the applicant, a bus 

company, employed various employees as drivers. The drivers employed 

at the Kloof depot had as a contractual term, the following: 

2. REMUNERATION 

2.1 The company shall remunerate the Employee at the rate 

of R 3 700.88 per month and a performance related bonus of 

R500.00 payable at the discretion of management. 

[3] It is common cause that the second respondents, being the employees at 

the Virginia, Free State Province depot were not being paid the 

performance related bonus of R500.00. They did not manage to secure 

the same clause as drivers employed at the Kloof depot. 

[4] On 3 April 2018, the first respondent referred a dispute to the 

Commission for Conciliation Mediation and Arbitration (CCMA) and 

labelled it as a matter of mutual interest. The dispute was described as 

follows: 

                                            
1
 Prayers 2 – 4 of the notice of motion dated 15 June 2018.  
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Megabus Virginia depot does not want to pay an allowance of R 500.00 

to employees due to the fact that the money is paid by Sibanye 

Stillwater.  

[5] The desired outcome the first respondent sought was for the applicant to 

pay R 500.00 allowance to its members. On 15 May 2018, the CCMA 

attempted to resolve the dispute but it failed. Resultantly, a certificate 

certifying that the dispute so referred remained unresolved was issued. 

On 11 June 2018, the first respondent, through a letter advised the 

applicant that should it not respond to the demands by the 15 June 2018, 

a strike notice would be issued. In the letter, the first respondent 

recorded that “If Megabus does not respond to our members’ 

demands…in line with the CCMA case number…”  

[6] On 13 June 2018, the first respondent issued the applicant with a 48 

hours’ notice within the contemplation of section 64 of the Labour 

Relations Act (LRA). The relevant portion of the notice read thus: 

“The matter that we will be striking for relates to the matters of Mutual 

Interest (R500-00 bonus paid to other employees at Megabus) as per 

the CCMA certificate under Case Number FSWK989-18” 

[7] The strike was intended to commence on 18 June 2018. Prior to the 

strike’s commencement, the applicant approached this court with the 

present application. 

Why should the intended strike be declared unprotected and accordingly 

curtailable? 

[8] In the first instance, the applicant contends that the constitution of the 

Bargaining Council, which is a collective agreement that is binding on all 

employees, the second respondents included, prohibits the strike action 

and as such the provisions of section 65(1)(a)2 of the LRA finds 

                                            
2
 65.  Limitations on right to strike or recourse to lock-out 

(1) No person may take part in a strike or lock-out or in any conduct in 
contemplation or furtherance of a strike or a lock out if –  
(a) that person is bound by a collective agreement that prohibits a strike or 

lock-out in respect of the issue in dispute. 
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application. In the second instance, it is contended that clause 41 of the 

Main Collective agreement concluded on 1 April 2018 prohibits the strike 

action and as such section 65(3)(a)(i)3 of the LRA finds application. In the 

third and the last instance, the applicant contends that the issue in 

dispute is arbitrable and as such, section 65(1)(c)4 of the LRA finds 

application.   

Evaluation 

[9] In matters of this nature, the starting point is as always the Constitution 

of the Republic of South Africa. Section 23(2)(c), provides that ‘every 

worker has the right to strike’. The right to strike is an individual right 

guaranteed in the supreme law of this country. Like many other rights 

guaranteed in the Bill of Rights, the right to strike is subject to limitations 

in terms of the law of general application. The law that seeks to limit the 

right to strike in this instance is the LRA.  

Is the Constitution of the Bargaining Council a collective agreement? 

[10] In order to address this question, I must resort to some provisions of the 

LRA. Section 213 of the LRA defines a collective agreement to: mean a 

written agreement concerning terms and conditions of employment or 

any other matter of mutual interest concluded by one or more registered 

trade unions on the one hand and, on the other hand – one or more 

employers; or one or more registered employers’ organisations or one or 

more employers and one or more registered employers’ organizations.5  

                                            
3
 S 65 (3) Subject to a collective agreement, no person may take part in a strike or a  

lock out or in any conduct in contemplation or furtherance of a strike or lock-
out–  
(a) if that person is bound by –  

(i) any arbitration award or collective agreement that regulates the 
issue in dispute. 

4
 65.  Limitations on right to strike or recourse to lock-out 

(1) No person may take part in a strike or lock-out or in any conduct in 
contemplation or furtherance of a strike or a lock out if –  

 (a) … 
(b) … 
(c) the issue in dispute is one that a party has the right to refer to arbitration or 
to the Labour Court in terms of this Act or any other employment law. 

5
 Own emphasis. 
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Notably, a collective agreement must concern terms and conditions of 

employment or any other matter of mutual interest.  

[11] On the other hand, in terms of section 27 of the LRA6, Trade Unions and 

employers’ organisations may establish a bargaining council. As one of 

the requirements to establish such a bargaining council, the parties must 

adopt a constitution that meets the requirements set out in section 30 of 

the Act. The constitution of the South African Road Passenger 

Bargaining Council (SARPBAC) was adopted and amended on 6 

February 2013. Section 30 of the LRA does not require a constitution to 

deal with terms and conditions of employment nor any matter of mutual 

interest. Having perused the constitution annexed as “GF7”, I was unable 

to observe any terms and conditions of employment nor any matter of 

mutual interest. Accordingly, I am unable to agree that the constitution is 

a collective agreement as defined.  

[12] The applicant sought reliance on section 31 of the Act. Emphasis was 

placed on the phrase “Subject to the provisions of section 32 and the 

constitution of the bargaining council…” Clause 2.2 of the constitution 

provides that the constitution and all agreements concluded under the 

auspices of SARPBAC binds parties and eligible employees regardless 

of Union affiliation. The essence of section 31 is that the binding effect of 

a collective agreement concluded at the bargaining council to non-parties 

is dependent on the extension contemplated in section 32 of the Act and 

the provisions of the constitution. This simply means that if the 

constitution, like the one before me, provides that non-parties (Eligible 

employees) are bound, then the collective agreement is binding on them.  

[13] In AMCU v Chamber of Mines obo Harmony Gold Mining Co Pty Ltd7, 

the Labour Appeal Court (LAC) held thus: 

                                            
6
 27.  Establishment of bargaining councils 

(1)  One or more registered trade unions and one or more registered employers’ 
organisations may establish a bargaining council for a sector and area by –  

  (a) adopting a constitution that meets the requirements of section 30; and 
  (b) obtaining registration of the bargaining council in terms of section 29. 
7
 [2016] 37 1333 (LAC) 
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[43] It is apparent from a reading of ss32 and 23, within their proper 

contexts within the LRA, that the two sections contemplate, 

essentially two different kinds of collective agreement. In s23, 

collective agreements outside bargaining councils are 

contemplated and provided for, whereas s32 contemplates 

collective agreements concluded on a broader basis and more 

particularly within bargaining councils.8  

[14] The source of force or binding effect for collective agreements concluded 

in the bargaining council on non-members is the Ministerial extension 

and the provisions of the Constitution of the Bargaining Council. In this 

matter the Ministerial extension has not happened, therefore section 32 

does not find application at all. What then finds application is the 

provisions of section 2.2 of the constitution of SARPBAC. On the facts, 

the first respondents do not dispute that its members are bound by the 

constitution and all agreements concluded under the auspices of 

SARPBAC including the main collective agreement. I am unable to agree 

with the assertion that in terms of section 31 of the LRA in order for the 

collective agreement to be binding on non-members, there must be an 

extension of the collective agreement in terms of section 32 of the LRA. 

[15] I am satisfied that on the strength of section 31 alone, the first 

respondent’s members are bound by the main collective agreement.  

Is the main agreement prohibiting a strike in respect of the issue in dispute? 

[16] Section 213 provides that issue in dispute means ‘in relation to a strike 

the demand, the grievance or the dispute that forms the subject matter of 

the strike.’ In casu the demand or grievance of the members of the first 

respondent is the payment of the R500.00 bonus that is paid to other 

employees. Clause 41 of the Main Collective agreement provides that no 

employer which is bound by the terms of any collective agreement 

concluded by SARPBAC shall be compelled by industrial action, litigation 

or otherwise to negotiate on matters contained in such collective 

                                            
8
 Quoted with approval in NUMSA obo Members v Transnet SOC Ltd [2018] 5 BLLR 448 (LAC) 
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agreement at any other level during the currency of such agreement. 

This clause has nothing to do with the demand of R500.00 allowance or 

bonus. In any event, the respondents are not seeking to compel 

negotiation at any other level. They are demanding to be paid the 

R500.00 allowance. 

[17] In argument, Mr Van der Merwe, for the applicant, submitted that the 

issue of the R500.00 is covered in clause 9 of the collective agreement. I 

cannot agree. Clause 9 is very clear. It deals with subsistence and travel 

allowances as set out succinctly in clauses 9.1 to 9.3. Even if I were to 

accept that the first respondent’s members are seeking a travel 

allowance, such a travel allowance as demanded by them is not covered 

in clause 9 of the collective agreement. It must follow that section 

65(1)(a) of the LRA does not limit the right to strike. I therefore conclude 

that section 65(1)(a) does not find application. 

Does the main agreement regulate the issue in dispute?  

[18] The dictionary meaning of the word regulate is to control or direct 

according to rule, principle, or law. As pointed out earlier, the demand is 

the payment of the R500.00 allowance. It is the issue in dispute. The 

collective agreement does not control or direct the issue of the R500.00 

allowance. Accordingly, to my mind section 65(3)(a)(i) finds no 

application in this matter and the right to strike is not constrained thereby.  

Is the issue in dispute one that the respondents have the right to refer to 

arbitration or the Labour Court in terms of the Act or any other employment law? 

[19] The catch phrase is the right to refer. Section 191 governs the process of 

referrals in the LRA. It is patently clear that an employee has a right to 

refer a dispute about the fairness of a dismissal or about the unfair labour 

practice. The contention by the applicant is that the issue in dispute 

amounts to an unfair labour practice.  In section 186(2)9 of the LRA an 

unfair labour practice is afforded a meaning. Therefore, not every dispute 

                                            
9
 (2)  Unfair labour practice means any unfair act or omission that arises between an 

employer and an employee… 
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is to be considered an unfair labour practice. Unfair conduct by an 

employer relating to the provisions of benefits to an employee amounts 

to an unfair labour practice as defined. The issue of what a benefit is was 

finally resolved by the LAC in Apollo Tyres South Africa (Pty) Ltd v 

CCMA and others10 . The LAC concluded thus: 

“In my view, the better approach would be to interpret the term benefit to 

include a right or entitlement to which an employee is entitled (ex 

contractu or ex lege including rights judicially created) as well as an 

advantage or privilege which has been offered or granted to an 

employee in terms of a policy or practice subject to the employer’s 

discretion. In my judgment “benefit” in section 186 (2) (a) of the Act 

means existing advantages or privileges to which an employee is 

entitled as a right or granted in terms of a policy or practice subject to 

the employer’s discretion. 11” 

[20] Payment of R500.00 is not an existing privilege to which the first 

respondent’s members are entitled to as a right or granted to them in 

terms of any policy or practice. On the applicant’s own version, because 

Virginia depot, Free State, is within much closer proximity to two 

residential areas, namely Meloding and Thabong, the extra payment of 

R500.00, is not made to the applicant’s employees working in or around 

its Virginia depot where the applicant provides transport for employees of 

Beatrix Mine. This evidence simply suggests that the R500.00 is not an 

advantage or privilege to which the first respondent’s members are 

entitled to as a right or granted in terms of any policy or practice.  

[21] On the contrary, the practice of paying, if it was a practice and not a 

contractual right, was never granted to the respondent’s members. The 

dispute is clearly one of interest. The first respondent’s members are 

hoping to achieve a benefit they do not have. They chose to do that 

through the collective bargaining arena. In this regard, the LAC in Apollo 

also said: 

                                            
10

 [2013] 5 BLLR 434 (LAC) 
11

 Own emphasis 
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“[29] Having decided that employees in disputes over benefits may 

choose to engage the employer in the collective bargaining 

arena rather than try to demonstrate unfairness in the sense 

contemplated in the unfair labour practice definition, the learned 

Judge stated that the Act does not appear to preclude 

employees from doing both at the same time. This might be 

true.” 

  Also, it said: 

“[30] …So, although the Act seems not to preclude employees from 

engaging the employer in the collective bargaining/ industrial 

action arena and the arbitration /adjudication forum, it is clear 

that the whole scheme of the Act as stated in Maritime Industries 

is to give employees an election.” 

  The LAC went further to say: 

“It seems to me that the court in IMATU was concerned that if benefits 

include a statutory or contractual right or entitlement, the right to strike 

may be curtailed. As pointed out above employees will have an election 

to strike or go the arbitration/ adjudication route in respect of many rights 

disputes.”12 

[22] Therefore, even if the demand to be paid the R500.00 is a benefit, which 

I doubt, the first respondent’s members have an election. The election 

they made is to enter the collective bargaining arena. I therefore cannot 

curtail their election in this regard. I accordingly conclude that section 65 

(1)(c) does not find application.   

Conclusions and summary  

[23] For all the above reasons, I conclude that the main collective agreement 

binds the first respondent’s members. However, the main collective 

agreement does not cover and or regulate the R500.00 allowance 

demand. The demand is not a benefit and cannot be referred under the 

unfair labour practice banner. Even if it is, which I doubt, the first 

                                            
12

 Own emphasis 
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respondent members have an election. They elected industrial action 

and I cannot curtail them. Resultantly, the application is bound to fail. 

Costs 

[24] In terms of section 162 of the LRA, I have discretion to award costs. In 

my view, this is a matter where an order of costs is justified. 

[25] In the results I make the following order: 

 Order 

1. The matter is heard as one of urgency; 

2. The application is hereby dismissed; 

3. The applicant is to pay the respondents’ costs; 

 

 

_______________________ 

GN Moshoana 

Judge of the Labour Court of South Africa. 
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