] Despartmant
Justice and Constitufsonal Devwedopment

W’ REPUBLIC OF SOUTH AFRICA

The Constitutional Court's 5-4 Zuma and Mbeki v Khampepe Judgment: Why It
Matters, What It Means, and Why Both Sides Claim Victory

The Constitutional Court's judgment in Zuma and Another v Chairperson of the Judicial
Commission of Inquiry into Allegations Regarding Efforts or Attempts Having Been Made to
Stop the Investigation or Prosecution of Truth and Reconciliation Commission Cases and
Others ([2026] ZACC 34) is already being framed by competing political narratives. Former
President Jacob Zuma's supporters describe it as a "4-4 split", while others portray it as a
straightforward defeat for former Presidents Zuma and Thabo Mbeki. Neither characterisation
is entirely accurate.

The truth is more nuanced.

This was a deeply divided judgment by the Constitutional Court, decided by a narrow 5-4
majority. Although Zuma and Mbeki ultimately lost their bid to remove retired Justice Sisi
Khampepe as chairperson of the TRC Cases Commission, four judges of the apex court
agreed that an objective observer could reasonably apprehend bias. That alone makes the
judgment far more consequential than an ordinary dismissal of a recusal application.

What the case was about

The dispute arose from the Judicial Commission of Inquiry, which is investigating allegations
that attempts were made to stop the investigation or prosecution of cases arising from the
Truth and Reconciliation Commission process. In 2025, President Cyril Ramaphosa appointed
retired Constitutional Court Justice Sisi Khampepe to chair the Commission.

Zuma and Mbeki sought her recusal on the basis that her past institutional roles created a
reasonable apprehension of bias. Their argument rested primarily on the fact that Khampepe
had served as both a TRC commissioner and Deputy National Director of Public Prosecutions
during a period when the TRC referred matters to the National Prosecuting Authority for
investigation and possible prosecution. They contended that she was, in effect, situated on
both the "referring" and "receiving" sides of the very historical process now under scrutiny.

The Commission rejected the recusal request, and the matter eventually reached the
Constitutional Court.

The first victory for Zuma and Mbeki

Before addressing the recusal question, the Constitutional Court unanimously rejected an
important procedural argument that had previously led to Zuma and Mbeki's defeat in the High
Court.
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The Commission (respondents) argued that section 47(1) of the Superior Courts Act, 2013
prevented proceedings from being instituted against a judge without the consent of the head
of the relevant court. The Constitutional Court held that the provision did not apply to
Khampepe in her capacity as chairperson of a commission of inquiry because a commission
is not a court and Khampepe was no longer serving as a judge of a superior court following
her retirement.

On this issue, former presidents Zuma and Mbeki secured a complete victory.

Consequently, the Constitutional Court confirmed an important constitutional principle: retired
judges who chair commissions of inquiry are not immune from judicial review merely because
of their former judicial office.

The Court split
The most striking feature of this judgment is its fragmented structure.

The Constitutional Court was evenly divided on the recusal question, with four judges holding
that Commissioner Khampepe should have recused herself and four holding that the
applicants had failed to establish grounds for recusal. The Court was therefore split 4-4 on the
substantive issue before it, meaning that neither line of reasoning attracted majority support.

However, the Court was not split on the outcome of the case. Rogers J, in a separate
judgment, agreed that the application should ultimately be dismissed, thereby providing the
decisive fifth vote.

The judgment thus reflects a distinction between reasoning and outcome: while no majority
emerged on the recusal issue itself, a majority of five judges supported the final order
dismissing the application, producing a 5-4 result in outcome despite a 4-4 division in
reasoning.

Why the "4-4 split" narrative is misleading

The MK Party supporters and the Zuma Foundation have repeatedly described the matter as
a "4-4 split". Politically, the appeal of that description is understandable, as four judges
supported the former presidents’ position and four opposed it before Rogers J entered the
equation.

Legally, however, that description is incomplete.

A Constitutional Court judgment is determined by its outcome, not by the number of separate
opinions. Once Rogers J agreed that the recusal application should be dismissed, the Court
had a majority of five judges against recusal and four in favour. The judgment therefore stands
as a binding 5-4 majority decision.

It was not a deadlock. Nor was it a situation where no majority view emerged.

The law recognises the outcome as a narrow majority judgment against Zuma and Mbeki.
Why the minority still matters

Yet it would be a mistake to dismiss the minority judgment as legally insignificant.

The Constitutional Court's dissents often shape future legal development. The fact that the
bias argument persuaded four judges indicates that the issue was substantial, serious and
legally arguable. Far from being characterised as frivolous, the concerns raised by Zuma and
Mbeki found support among nearly half of the members of the apex court who heard the case.
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The case, therefore, reveals a genuine judicial disagreement over the extent to which prior
involvement in historical state institutions may affect a commission chairperson's perceived
impartiality decades later.

That question is unlikely to go away, as this judgment demonstrates uncertainty about what
would constitute a lack of impartiality sufficient to meet the threshold for recusal on the basis
of institutional association.

The broader constitutional significance
Perhaps the most important aspect of this judgment lies beyond the immediate parties.

The Court unanimously recognised that allegations of bias in a commission of inquiry raise
issues of legality. This judgment reinforces the principle that commissions exercise public
power and remain subject to constitutional scrutiny. Even powerful commissions chaired by
former Constitutional Court justices are not beyond review.

The decision also demonstrates the continuing influence of South Africa's jurisprudence on
legality. Questions of rationality, institutional impartiality and public confidence in state
decision-making remain central constitutional concerns.

Conclusion

This judgment is not properly understood as either a decisive triumph for the Commission or
a disguised victory for former presidents Zuma and Mbeki.

It was a narrow 5-4 Constitutional Court decision in which Zuma and Mbeki succeeded on a
major procedural point but failed on the central question of recusal.

Four judges accepted that a reasonable apprehension of bias existed; five ultimately
concluded that it did not.

As a matter of law, Khampepe remains chairperson of the Commission. As a matter of
constitutional significance, however, the judgment reveals a profound judicial disagreement
over the boundaries of perceived bias, institutional memory and public confidence in
commissions of inquiry.

That, more than the parties involved, is why this judgment will remain important long after the
immediate political controversy has subsided.

Adv Simon Mahlangu is a State Law Advisor: Human Rights and Constitutional Institutions Support
at the Department of Justice and Constitutional Development, writing in his personal capacity. His
interests include constitutional, political, policy and judicial matters, with a particular focus on
developing independent institutions. The views and opinions expressed in this publication are solely
those of the author in his personal capacity and do not reflect the Department's official views, policies,
positions or opinions.

Dated: 30 Sep 2026

Op-ed: The Constitutional Court's 5-4 Zuma and Mbeki v Khampepe Judgment: Why It Matters, What It Means, and Why Both Sides Claim Victory

3o0f3



