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REAFFIRMING THE ROLE OF THE SOUTH AFRICAN HUMAN RIGHTS COMMISSION 

AS A CONSTITUTIONAL INSTITUTION SUPPORTING DEMOCRACY  

 

 

For more than three decades, the South African Human Rights Commission (SAHRC) has 

played a pivotal role in promoting, protecting and monitoring human rights. Through public 

education and awareness, advocacy, investigations, litigation, and engagement with state 

institutions and the broader public, the SAHRC has cemented its role as a sentinel watchdog, 

continually advancing the constitutional values of human dignity, equality and freedom. 

The stability of constitutional democracy in South Africa partly depends on the independence 

and proper enforcement of the mandates of such institutions. Working alongside and 

reinforcing the state’s own constitutional obligations, the duties of public entities and private 

individuals, exist to protect rights and strengthen accountability by ensuring that public power 

is exercised in a manner consistent with the Constitution. It is accepted that they serve as 

indispensable tools in this protective ecosystem. But what happens when the very powers 

they possess, which are meant to sustain this ecosystem, become the subject of legal and 

public contestation as a result? 

Recently, in South African Human Rights Commission v Agro Data CC and Another [2026] 

ZACC 16, the Constitutional Court has provided important legal clarity on the scope of the 

Commission's powers. In resolving a question that has persisted since the establishment of 

the SAHRC, the Court held that the SAHRC's directives /recommendations are not, in 

themselves, legally binding under section 184 of the Constitution and the current provisions of 

the South African Human Rights Commission Act. 

For some, this ruling may create a perception that the SAHRC's authority has been diminished. 

If its recommendations are not binding, responsiveness may weaken, potentially delaying the 

resolution of systemic rights violations. Such concerns are understandable.  

However, binding powers should not be confused with constitutional significance. The 

judgment does not weaken the SAHRC's status or diminish the importance of its mandate. 

Rather, it clarifies the legal framework within which the SAHRC operates while reaffirming its 

place as a critical pillar of South Africa's constitutional democracy. 

Importantly, the SAHRC holds substantial powers. It can investigate alleged human rights 

violations, require the production of information, conduct inquiries, issue recommendations, 

engage organs of state, educate the public and, where necessary, institute litigation. The 

Court's ruling concerns the legal issue of whether the SAHRC recommendations are legally 

binding a question which the Constitutional Court has answered in the negative, not the value 

of its broader constitutional functions. 

https://collections.concourt.org.za/server/api/core/bitstreams/0cc4e9fb-d16c-4c80-93d8-63fbe460c02c/content
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The SAHRC concerns nevertheless invite an important discussion about how best to 

strengthen the SAHRC's effectiveness. 

One option which instantly comes to mind is legislative reform to confer binding powers on the 

SAHRC in certain circumstances. Such a development would not be unprecedented. 

Parliament has previously strengthened the powers of institutions such as the Auditor-

General, while the Constitutional Court has affirmed that the Public Protector's remedial action 

is binding unless set aside by a court. 

Yet experience also teaches that binding powers often lead to increased litigation. Decisions 

are frequently challenged in court, placing pressure on institutional resources and generating 

disputes about the scope of authority. While binding powers may improve compliance, they 

are not a guaranteed solution and may create new challenges for both the institution and the 

judiciary. 

For this reason, the debate should not be reduced to a simple choice between binding and 

non-binding powers. The effectiveness of constitutional institutions depends on a broader 

ecosystem of accountability, cooperation and responsiveness. 

Parliament has a particularly important role to play. Through its oversight powers, 

parliamentary committees can ensure that SAHRC findings receive serious attention and that 

organs of state account for their responses. Recommendations should not simply be received 

and filed away. Departments, municipalities and public entities should be required to explain 

what corrective measures they will take, what resources have been allocated and what 

progress has been achieved. 

The Executive bears an equally important responsibility. Human rights concerns identified by 

the SAHRC should trigger meaningful engagement, not mere acknowledgement. Accepted 

recommendations should be implemented. Where they are not accepted, clear and reasoned 

explanations should be provided. Systemic human rights challenges often require coordinated 

responses across multiple departments and spheres of government, making institutional 

responsiveness essential. 

In many respects, strengthening responsiveness may be more valuable than immediately 

conferring additional legal powers. A recommendation that receives sustained parliamentary 

scrutiny and prompts coordinated government action may yield more meaningful results than 

a binding power that becomes mired in expensive, and sometimes years of, litigation. 

At the same time, the SAHRC's continued effectiveness depends on its own credibility. The 

independence, integrity and expertise of its commissioners and staff, together with robust 

investigative and decision-making processes, remain fundamental to maintaining public 

confidence. 

Ultimately, the question is not whether the SAHRC should be strengthened. The real question 

is how best to achieve that objective. Before considering far-reaching legislative amendments, 

there is significant scope to strengthen the Commission's practical impact through improved 

oversight, greater institutional responsiveness and stronger cooperation among constitutional 

actors. 

The Constitutional Court's judgment should therefore be viewed not as a setback but as an 

opportunity. It provides legal certainty, resolves a longstanding ambiguity, and invites careful 

reflection on how best to support one of South Africa's most important constitutional 

institutions. 
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As we reflect on 30 years of the Constitution, we should reaffirm our commitment to the values 

of human dignity, equality and freedom. The SAHRC remains an indispensable guardian of 

those values. Our collective responsibility is to ensure that it continues to fulfil that role 

effectively, independently and with enduring public confidence. 

 

Adv Simon Mahlangu is a State Law Advisor: Human Rights and Constitutional Institutions Support 

at the Department of Justice and Constitutional Development and writes in his personal capacity. His 

interests include constitutional, political, policy and judicial matters, with a particular focus on 

developing independent institutions. The views and opinions expressed in this publication are solely 

those of the author in his personal capacity and do not reflect the Department's official views, policies, 

positions or opinions. 
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