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THE SUPPLEMENTARY FINAL REPORT  

I Background 

1 At the request of the Minister of Justice, the two majority members of the Commission ("the 
Commission") who signed the Final Report, this Supplementary Final Report has been prepared in 
response to the report of the other Commissioner ("the Minority").  

2 Throughout the Minority Report reference is made to findings and recommendations of "the 
Commission" (for example, in §'s 137, 138, 223, 274, 276, 283, 284, 326, 357 and 369). These references 
are incorrect. The Minority Report is not the report of the Commission. It is the report of one member of the 
Commission. To avoid confusion, the Minority Report should be amended in this regard before it is 
published. 

3 Contrary to well established practice, which the Commission followed, the Minority did not afford her 
fellow Commissioners an opportunity to comment on her Report before she submitted it to the Minister of 
Justice.  

4 The Minority declined to enter into any discussions on the content of the Commission's Draft Report, 
other than to reject it out of hand and instead indicated her intention to file a Minority Report. In doing so, 
she kept her report a secret from her fellow commissioners. 

5 Had the Commission been given the opportunity to consider and comment on the Minority Report, the 
comments contained in this Supplementary Final Report would have been conveyed to the Minority in 
private. By keeping the Minority Report a secret, the Minority was also deprived of the benefit of the views 
of her fellow commissioners. Likewise, her refusal to comment on the drafts of the Commission's Final 
Report deprived it of the benefit of her views.  

6 All efforts to avert or minimise the embarrassment caused by the disparate reports by the 
Commissioners were frustrated by the Minority's refusal to co-operate and to oblige when the secretary to 
the Commission requested a copy of her Minority Report. 

II Comment  

Public hearing as an appropriate forum  

7 The Minority contends (in §11) that "In hindsight, a public hearing was probably not the most appropriate 
forum for conducting such investigations". In her "General Recommendation" (§432) she calls for a further 
investigation, which she says, "should not be a public one." 

8 When the President appointed the Commission, he declared in Proclamation R.7, 2002, that the 
provisions of the Commissions Act, 8 of 1947, were applicable to the Commission. In terms of s4 of that 
Act "all the evidence and addresses heard by a Commission shall be heard in public".  

9 In any event, it was in the public interest that a matter of great concern to all South Africans should be 
enquired into in public, rather than secretly behind closed doors.  

10 The issues of confidentiality, which arose in the Commission, were carefully managed to the 
satisfaction of all concerned. The public nature of the investigations did not inhibit the Commission or the 
assistants to the Commission from conducting a thorough investigation. The Commission is in the dark as 
to the source and content of any other information which the Minority contends should be obtained during 
a secret inquiry. 



11 Not only did some hearings take place in camera, as allowed for in the Commission Act, but also 
procedures were put in place to protect competitive information. 

General recommendation 

12 The Minority Report contains a recommendation that "the reasons for the collapse of the currency be 
investigated in more detail" and that "a further investigation takes place which will investigate the crisis that 
occurred in 2001" (§'s 431 and 432).  

13 The Commission contends that sufficient evidence was canvassed, under the time and budget 
constraints, to probe the rapid depreciation of the exchange rate of the rand in 2001. Both in the Executive 
Summary and Part D of the Commission's Final Report, factors which might have contributed to the rapid 
depreciation of the rand in 2001, are comprehensively analysed. It is not apparent what the additional 
benefit of another investigation would be given the time and costs thereof, as well as the relevance of the 
outcome thereof given the time lapsed since the events of 2001.  

Institutional investors 

14 The Minority Report recommends that outflows of capital of institutional investors warrant "a very 
detailed investigation" (§427). Such a recommendation overlooks the fact that all outflows of capital of 
institutional investors passed through the hands of the authorised dealers or the Reserve Bank or the 
National Treasury, and thus the Commission did in fact investigate such capital outflows. Further 
investigation is thus not warranted. 

The swap market 

15 There has not been sufficient evidence before the Commission to support the statements in § 430 of 
the Minority Report about the impact of swaps on the exchange rate of the rand. Inter alia, the Minority 
Report comments that the "extraordinary high volume of swap transactions deserved proper investigation 
to establish the reasons for this." There was overwhelming evidence before the Commission that swap 
transactions do not affect the exchange rate of a currency.[1] Paying for an investigation into millions of 
transactions [2] which did not have, on the evidence presented to the Commission, any impact on the 
value of the rand, would constitute 'fruitless and wasteful expenditure'.  

Experiences of other countries 

16 The Minority Report bemoans the fact that "the experiences of other countries" were not sufficiently 
looked at by the Commission (§13). The reality is that the Commission sought the assistance of, inter alia, 
National Treasury, the Reserve Bank and the Banking Council to elicit the evidence of foreign experts. A 
great deal of time and effort was spent in identifying potential witnesses, contacting them, and trying to 
persuade them to give evidence.  

17 The reward for all that endeavour was the evidence of the three foreign witnesses who did give 
evidence (one in camera). These witnesses were Mr RN McCauley, Deputy Chief Representative of the 
Bank for International Settlements; Dr TJ O'Neill, Managing Director &  
Head of Global Economics, Goldman Sachs; and Mr. BI Bakarudin (in camera) of the Bank Negara 
Malaysia.  

Briefing note from Dr Jammine 

18 The Minority Report refers extensively in §'s 146 - 154 to the views of Dr Jammine, apparently 
expressed in "a briefing note". Dr Jammine gave evidence before the Commission in the first week of 
March 2002. The "briefing note", however, was prepared by him at the request of the Minority in June 
2002, after the Commission had concluded hearing evidence.  

19 A commission of inquiry is obliged to hear evidence in public. It is precluded from eliciting evidence 
clandestinely from a witness. Dr Jammine was asked by the Minority to prepare the briefing note, without 
consulting with or without sharing those views with her fellow commissioners. Dr Jammine's views as 
contained in the Minority Report were therefore not subjected to the public hearing process as provided for 
in the Commission's Act nor were they analysed by the Commission, and should therefore be viewed in 
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that light. 

Evidence from Malaysia 

20 The Minority Report deals with "evidence from Malaysia" (§430). The evidence was given by a witness 
called, Mr Bakarudin. At his request, he gave evidence in camera. He was not willing to give evidence in 
public, and he expressly asked for his evidence not to be published. Accordingly, the Minority Report 
should have mentioned this. Whilst the Commission does not consider the Malaysian evidence to be 
controversial, it should however not be published and the President is hereby advised accordingly.  

The Deloitte & Touche investigation 

21 The Minority Report is critical of the investigation conducted by Deloitte & Touche into the activities of 
the financial market participants (§'s 16 - 36). It is stated, for example, that the approach adopted by the 
Deloitte & Touche team was "not designed to identify specific transactions as provided for in the Terms of 
Reference" (§23). That is not correct.  

22 As the Minority Report itself points out (§17), the Deloitte & Touche team adopted a two-phase 
approach. The second phase, if required, would have been to conduct a detailed investigation to identify 
and report on the specific transactions and their effect on the value of the rand in accordance with the 
Terms of Reference.  

23 In an environment where the transactions population is as vast as the forex market, any investigation 
would have required some kind of analytical review process to identify areas which may require further 
investigation based on some predetermined criteria. Such an approach relies heavily on subjective 
professional judgement. 

24 Despite various indications that some areas considered by the team should have prompted further 
investigation, these were not investigated further. However, the Commission is comfortable with the extent 
to which the Final Report has dealt with the conclusions of the team, which are not inconsistent with other 
evidence presented to the Commission.[3] 

The sale of USD 200 million by a South African authorised dealer 

25 The Minority Report refers to information which "the Commission" received that a South African 
authorised dealer was the seller of USD 200 million in February 2001 (§'s 325 and 326). The Commission 
was not made aware of this information for it to investigate. The Commission regards reference to 
unsubstantiated speculative information as dangerous to say the least. The Commission contends that 
such reference is misleading. 

The Sasol share placement/asset swap transactions 

26 The Minority Report is contradictory. In one breath, the finding is made "that the Sasol share placement 
in all probability contributed to the rapid depreciation of the exchange rate of the rand in the course of 
2001" (§326) while in the other, it states that the Minority "is not able to make a firm finding that the Sasol 
share placement gave rise to or contributed to the rapid depreciation of the rand..." (§329).  

Contravention of exchange controls 

27 The Minority Report contains a section with the heading "Contravention of Exchange Control 
Regulations" (§'s327-368). The discussion begins with the averment that the Reserve Bank stated in its 
evidence that Sasol contravened exchange control regulations (§327).  

28 The statement is incorrect with respect to the share placement/asset swap. It is not the contention of 
the Commission nor is it that of the Reserve Bank that Sasol contravened the exchange control 
regulations. The discussion continues with the statement that the Reserve Bank in a letter of 6 June 2002 
advised the Commission that Deutsche Bank Johannesburg had contravened exchange control 
regulations (§327). The letter, which is Annexure "E" to Part E of the Commission's Final Report, draws a 
distinction between the breach by DBJ of its administrative law duties and its criminal liability. In regard to 
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the latter, the Reserve Bank advised the Commission that in its view DBJ "was not culpable (in the criminal 
law sense) in its actions or any assumptions which it may have made."  

29 The Minority Report concludes with the recommendation that "…the contraventions of exchange control 
committed by Nampak and Deutsche Bank be referred to the Director of Public Prosecutions for 
appropriate action". Save for the Minority, no one else is calling for the prosecution of Nampak and DBJ: 
not the team of assistants (the Gobodo team) which investigated these transactions, not the regulating 
authority, i.e. the Reserve Bank, and not the Commission.  

30 The Commission does not wish to repeat its contentions in this regard, save to point out that nowhere 
in the Minority Report is the crucial distinction drawn between the share placement transactions (which the 
Reserve Bank conceded were in accordance with exchange control rules) and the hedging, funding and 
other transactions (in regard to which the Reserve Bank contended that Deutsche Bank - and only 
Deutsche Bank - was in breach of its administrative law duties). It is clear that the Minority does not 
understand the distinction between 'share placement'/asset swap transactions and the related 
hedging/funding transactions. In law they have different implications as the former were specifically 
approved by the South African Reserve Bank, and the latter were controversial [4]. 

31 It is instructive to note that it is by no means clear that the regulations relied on by the Reserve Bank in 
referring to "a transaction" or "a related transaction", on a proper interpretation, refer to hedging, funding 
and related transactions. And as the Reserve Bank itself concedes in its letter of 6 June 2002, DBJ, in 
failing to adhere to the exchange control regulations, did not do so wilfully or negligently.  

32 The recommendation that Nampak should be prosecuted is absurd. The criminal conduct complained 
of by the Minority is that, whereas Nampak received approval to utilise the proceeds of the share 
placement "to fund the capital expenditure programme of Plysu plc", the proceeds were initially utilised to 
reduce the loan raised from the syndicate of banks to settle the purchase price of Plysu. During hearing 
evidence, the Reserve Bank placed on record that it was not concerned about this "minor deviation" and 
would have given approval to Nampak to deviate from the original terms of the approval had it known how 
the proceeds were actually used. Notwithstanding the Reserve Bank's views in this regard, the 
Commission contends that Nampak committed a minor deviation from what it was authorised to do and a 
warning would at most be an appropriate sanction and not criminal prosecution.  

The 14 October 2001 statements and Circular D342 

33 The Minority Report analyses the statement of 14 October 2001 of the Reserve Bank and its 
consequences (§'s 254-277) and comes to the conclusion, inter alia, that there is no basis for linking the 
issuing of the 14 October statement and Circular D342 on the one hand and the depreciation of the rand in 
2001 on the other (§274). 

34 In considering the impact of the meeting of 14 October 2001 and the communications that followed, the 
Commission is obliged to have regard to all the evidence placed before it and not merely the evidence of 
the Reserve Bank and Mr McCauley. Such evidence must be weighed against the evidence of the other 
experts and authorised dealers. The overwhelming evidence was that the effect of the statement of 14 
October 2001 and the requirement for compliance certificates contained in Circular D342 drained liquidity 
from the forex market and thus might well have contributed to the size or speed of the depreciation of the 
rand. It was said that with reduced turnover and with no speculators active in the market, the conditions 
were so much more favourable for a "run on the currency".[5]  

35 It is on the basis of a conspectus of all the evidence, that the Commission finds that the 14 October 
2001 statement and Circular D342 changed the behaviour of market participants and were amongst many 
factors which contributed to the decline in liquidity and increase in volatility in the forex markets, thereby 
contributing to the depreciation of the rand.[6] The Minority's interpretation and conclusions differ from 
those of the Commission and the President's attention is drawn to this difference of opinion. 

36 The Minority observes that had the Reserve Bank not taken the steps it did in October 2001, the 
volatility would have continued and possibly increased and the currency may have depreciated further 
(§276) and that the action of the Governor of the Reserve Bank more than likely contributed to halting the 
slide of the rand (§277). The Commission places on records that the volatility and the rapid depreciation of 
the currency continued and in fact, accelerated during the last quarter of 2001, especially after the 14 
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October 2001 statement. The Minority views in § 276 and 277 are therefore factually inaccurate.  

  

 

J F MYBURGH SC 

  

 

M GANTSHO  

 

[1] § 19 Commission's Final Report, Executive Summary 

[2] The evidence was that in 2001 about 70% of forex transactions were swap transactions; the minimum 
number of forex transactions was 5.6 million; it follows that there were approximately 3.9 million swap 
transactions in 2001.  

[3] § 77 - 79 Commission's Final Report Executive Summary 

[4] § 69 - 72 Commission's Final Report Executive Summary 

[5] See a detailed analysis of all the evidence in this regard in §15 pp 55-76 of Part D of the Final Report. 

[6] See §'s 105- 118, pp 48-153 of the Executive Summary of the Final Report. 
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