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313. They made the application on 25 January and undertook to comply with

this condition. The approval was granted on 30 January 2001.

Approximately a week later on 9 February Deutsche Bank Johannesburg

entered into a forward sale with Deutsche Bank London in terms of which

Deutsche Bank London held a put option which expired on 31 December

2001. This put option was to the full knowledge of Deutsche Bank

exercisable at the latest 31 December 2001. Effectively therefore

Deutsche Bank London could sell the unplaced shares to Deutsche

Securities before 31 December resulting in an outflow of foreign currency

from South Africa.

The Deutsche Bank Group has indicated that as at 31 December 2001

possible flow back into South Africa of Sasol shares was approximately

6% ie 2.5 million shares. This figure excludes the shares not on-sold by

Deutsche Bank London.

In a letter dated 22 January 2002, the SARB asked Deutsche Bank to

request Sasol to refinance from abroad the amounts transferred from

South Africa in respect of the flowback sales in order 10 recoup the loss in

foreign currency.112 This letter was forwarded to Sasol by Deutsche Bank

on 4 February 2002.113

316 Deutsche Bank London is not recorded as a shareholder in the Sasol

share register. In terms of the Companies Act the share register is the

definitive source in determining ownership of shares in a company.

Deutsche Bank's evidence was that it is difficult if not impossible to track

flowback, notwithstanding that it accepted the obligation imposed by

SARB in terms of the application to track flowback.

112

113
Sasol Witness Bundle, p 136
Sasol Witness Bundle, p 138
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Non- disclosure of related transactions

318 In the context of the share placement transaction, as implemented by the

Deutsche Bank Group, the following transactions were not disclosed to the

SARB:

The scrip lending agreement concluded between SIH and

Deutsche Bank;

318.2 The conversion of R2 503 340 000 to Euro 350 million

The bond re-purchase agreement between Deutsche Bank

London and Deutsche Bank Johannesburg;

318.4 The transfer of South African Government Bonds by Deutsche

Bank Johannesburg to Deutsche Bank London as security for the

scrip lending agreement referred to in paragraph 314.5

318.5 The scrip lending agreement between Deutsche Bank London and

Deutsche Bank Johannesburg, where Deutsche Bank

Johannesburg acted as agent for Deutsche Securities.

319 The forward sale of Sa sol shares between Deutsche Bank London and

Deutsche Securities was disclosed to SARB but not in the context of the

Sa sol share placement. The application for the forward sale was made on

9 February 2001 in terms of which permission to trade 50 million Sa sol

shares was sought. The maturity date of the contract was 31 December

2001
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FINDINGS

The Sasoll Deutsche Bank transactions were all interrelated

The underlying transactions of the Sasol share placement were all related

thereto and would not have been entered into had it not been for the share

placement.

Impact of Sasol Transaction on the Exchange Rate of the Rand

On 19 and 20 December Deutsche Bank Johannesburg paid Deutsche

Bank London and amount of R2 503 340 000 in exchange for Euro 350

million. Of this amount R1 787 525 000 was exchanged in the South

African foreign exchange market for Euro 250 million.

The difference between the Euro 250 and 350 million is that the 100

million was not (necessarily) transacted in the South African foreign

exchange market. It would however ultimately impact on the reserves of

the country.

The evidence was that the effect of the conversion of the 'Rand would be

that the total foreign currency reserves of South Africa were reduced by

Euro 250 million at that date and eventually by Euros 350 million.

The currency conversions referred to in the paragraph 316 above were

effected on 19 and 20 February 2001, the settlement date being 26

February 2001. The currency conversion took place on 19 and 20

February 2001 and on these days the currency appreciated in value.

325, The Commission received information that on those dates a South ,African

Authorised Dealer was the seller of USD 200 million. This information

has not been verified by the Commission. If in fact such selling of USD

did occur on those particular days, the selling of Rand by Deutsche Bank
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Johannesburg v/ould then have been absorbed in the foreign exchange

market without contributing to a depreciation in the exchange rate of the

Rand. It would also mean that had the sale by Deutsche Bank

Johannesburg of Rand not taken place on those particular days the Rand

would have appreciated to a greater extent. It may be that the prevention

,of an appreciation can be regarded as causing a depreciation. This could

be disputed however.

326. The Commission is of the view given its understanding of the manner in

which transactions impact on the exchange rate of the Rand, that the

Sasol share placement in all probability contributed to the rapid

depreciation of the exchange rate of the Rand in the course of 2001. The

Commission however cannot make a conclusive finding as on the

transaction date the Rand appreciated. Furthermore the Commission has

not been able to verify the allegation regarding the USD 200 million being

sold by an Authorised Dealer on the transaction date.

Contravention of Exchange Control Regulations

The SARB in its evidence to the Commission stated -that Sasol and

Deutsche Bank Johannesburg contravened exchange control regulations.

The SARB in response to a series of questions from the Chairman of the

Commission again on 6 June 2002 advised that Deutsche Bank

Johannesburg had contravened exchange control regulations.

The evidence of the SARB was corroborated by the Commission's own

investigative team

However in view of the fact that the Commission is not able to make a firm

finding that the Sasol share placement gave rise to or contributed to the

rapid depreciation of the exchange rate of the Rand, it is not able to

Final Repor1 of the Commission of Inquiry into the Rapid Depreciation of the Rand and Related Matters
Private and Confidential



92

express an opinion on the evidence led before us with regard to the

contravention of the Exchange Control Regulations.

330 The attorneys for Deutsche Bank has correctly argued that the Terms of

Reference require the Commission to make a two stage inquiry I namely

firstly whether the transactions in question contributed to or gave rise to

the depreciation of the Rand and only if the answer is in the affirmative

can the Commission then go on to make a finding on whether or not the

transaction is illegal or unethical. For this reason the Commission refrains

from making a finding in this regard.

The Nampak Share Placement

Application for the Nampak share placement

331 An application was made by Deutsche Bank Johannesburg on behalf of

Nampak on 12 December 2000. The terms and conditions, as represented

to SARB, by Deutsche Bank Johannesburg were the following:

Existing Nampak shares would be sold to long term -foreign

investors;

331.2 The foreign currency raised from the foreign investors would be

paid to Nampak International Limited directly, and there would be

no conversion into or out of Rands;

The proceeds from the share placement, ie. the foreign currency

raised, would be used as equity ie capital to partJy fund the capital

expenditure programme of Nampak's UK subsidiary, Nampak pic.

formerly Plysu pic. The capital expansion plans would be placed

on record with SARB.
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Approval of Nampak share placement

On 14 December 2000, SARB approved the application, based on the

representations made by Deutsche Bank Johannesburg. SARB included

the requirement that they should be informed on a six monthly basis of the

success of the placement including full details of any flowbacks which

occurred and in the event of substantial flow backs occurring, SARB

reserved the right to call upon Nampak to refinance the amount

transferred from South Africa in order to recoup the loss in foreign

currency.

As a further condition the SARB stated the following

lilt is noted that the full proceeds to be received offshore will be

capitalized in the books of Nampak Holdings (United Kingdom)

PLC which capital injection will be utilized to fund the capital

expenditure programme of Plysu PLC. Any expansion plans

must, of course, be placed on record with ourselves. Should the

expansion be in a different line of business, our prior approval is

required.,,114

334 On 11 May 2001 Mr John Sayers, financial director of Nampak Limited

wrote a memo to Nampak's board and recommended that the total

proceeds of the asset swap that had been obtained from the Reserve

Bank should be paid into Nampak Holdings (UK) as equity and that GBP

25 million of debt be redeemed by Nampak Holdings (UK) with United

Kingdom Banks.115

335 One of the advantages Mr Sayers pointed out is that it would -create .a

capacity of GBP 76 million within a revolving facility for further

114

115
SARB approval dated 12 December 2000 in Investigating Team Bundle Annexure "E"

John Sayers, Nampak Witnesses Bundle, p 12
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acquisitions. The proceeds of the share placement were therefore used

for the reduction of Nampak's indebtedness to United Kingdom Banks

instead of for the capital expenditure programme of Nampak pic for which

it was applied for.

Counsel for Nampak did not deny that there was a deviation but indicated

that the deviation will be accepted by the SARB since it was minor. If it

had been applied for it would have been approved.116 Counsel for the

Reserve Bank also indicated that he did not consider it a major departure.

Implementation of the Nampak share placement

The Deutsche Bank Group, proceeded to implement this transaction on

the same basis as was the case with Sasol. The transaction was

implemented as follows:

337.1 On 26, 27 June and 2 August 2001, the Deutsche Bank Group

exchanged approximately R229 million for GBP 20 million, in the

South African foreign exchange market. The settlement date for

these foreign currency transactions was 3 July 2001 and 7 -August

2001. The Rand did not depreciate on 26 June 2001 or 2 August

2001, but did depreciate on 27 June 2001;

337.2 On the dates the Rand were exchanged for foreign currency

Nampak paid Deutsche Bank the equivalent amount of Rand as

were converted and received the equivalent amount of foreign

currency of the Rand converted;

337.3 No evidence was placed before the Commission to indicate that

Nampak was aware of all the underlying transactions of the share

placement scheme;

116
Nampak Record 1569
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337.4 The effect of implementing the transaction on this basis was that

the foreign currency reserves of the country were depleted by

GBP 20 million.

The Deutsche Bank Group did not disclose this fact to SARB beforehand

and even as late as October 2001 when questioned by SARB did not

disclose this fact.

Deutsche Bank contends that there was no depletion of the foreign

currency reserves of South Africa as Deutsche Bank London concluded a

bond repurchase agreement with Deutsche Bank Johannesburg which

transaction facilitated the payment by Deutsche Bank Johannesburg to

Deutsche Bank London in the amount of approximately R230 million and

the conversion of this amount into foreign currency.

Deutsche Bank was to provide the Commission with evidence confirming

the initial purchase by Deutsche Bank London of the bonds, which formed

the subject of the repurchase agreement. No su'ch evidence was

produced.

341 The SARB has argued that the Exchange Control Department would not

take into account the acquisitions of South African assets by non-

residents which occurred prior to an application for a share placement.117

Utilisation of Foreign Currency Proceeds

342.

Nampak failed to comply with one of the conditions of the SARB's

approval in that it deviated from the purpose for which it was originally

sought and it failed to report to or obtain the prior approval of the SARB.

117
SARB, Vol 9 P 4
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343. The foreign currency proceeds realised from the Nampak share

placements were initially utilised by Nampak to reduce the loan raised

from a syndicate of banks to settle the purchase price of Nampak (UK) pic

and not for the specific purpose for which approval was granted by the

Exchange Control Department of the SARB namely the capital

expenditure programme of Nampak pic. Counsel for the SARB and

Nampak's counsel argued that such a deviation would have been

favourably considered had it been placed on record withlhe"SoOth African

Reserve Bank.

Sale of Nampak shares and flowback

The Deutsche Bank Group contends that Nampak shares, to the

equivalent of approximately R230 million were initially sold to Deutsche

Bank London (who was represented to SARB as a long term investor).

Deutsche Bank London then on-sold these shares to other long term

foreign investors. 18 356 185 shares were initially placed with Deutsche

Bank London and according to the Deutsche Bank Group, as at 15

February 2002, 4 737 689 had been on-sold by Deutsclle Bahk London.

The Commission investigated a sample of the shares on-sold by Deutsche

Bank London and based on the sample could find no evidence that the

shares on-sold to long term foreign investors were settled in foreign

currency. All sales were settled in Rand. A comparison to share

placements effected by Gensec Bank confirms that sales to foreign

investors should in all instances be settled in foreign currency.

None of the long term foreign investors, to whom shares were sold,

including Deutsche Bank London, appear as registered shareholders in

the share register of Nampak.
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Non-Disclosure of Related Transactions

347.

The following transactions were not disclosed to the SARB:

347.1 The script lending agreement concluded between Standard Bank

of South Africa and Deutsche Bank;~

347.2 The conversion by Deutsche Bank London of a totciro'f'R229 '350

000 for GBP 20 million;

347.3 The bond re-purchase agreement between Deutsche Bank

London and Deutsche Bank Johannesburg;

347.4 The transfer of SA Government Bonds by Deutsche Bank

Johannesburg to Deutsche Bank London as security for the script

lending agreement between Deutsche Bank London and

Deutsche Bank Johannesburg; and

347.5 The script lending agreement between Deutsche Bank london

and Deutsche Bank Johannesburg, where Deutsche Bank acted

as agent for Deutsche Securities.

348. The forward sale of Nampak shares between Deutsche Bank London and

Deutsche Securities was disclosed to the SARB but not in context of the

share placement. The application for the forward sale was made on 18

October 2000 in terms of which permission to trade 13,95 million Nampak

shares was sought. The maturity date of the contract was 18 October

2001.

349. It was represented to the SARB that no currency conversion would take

place.
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