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INTRODUCTION

This report is interim in that it encompasses investigation by the Commission up
until, and including, 15 June 2006. The Commission has been prevented from
carmrying out its terms of reference in full due to the circumstances set out in Part
F below. The report is divided into nine parts. Part A highlights the background
to the Oil-For-Food Programme in Iraq (“the Programme”). Part B is a summary
of a Report on Programme Manipulation by thé Independent Inquiry Committee
(“the 1IC Report” or “the report”) which was commissioned by the United Nations
(the UN”). Part C contains certain inferences which the 1IC Report as well as
documentation provided to the Commission by the IIC and the Departments of
Minerals and Energy (‘the DME”) and Foreign Affairs (‘the DFA”) can sustain.

Part D deals with a request to extend the Commission’s terms of reference.
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Possible recommendations by the Commission based solely on documentation
analysed to date are included in Part E. Part F deals with limitations which have
been placed on the execution of the Commission’s terms of reference by
circumstances which have arisen since its appointment. Part G is an illustrative
analysis of certain documentation relating to three companies and two individuals
in support of inferences drawn in Parts A to F. Part H deals with certain
information, regarding the Iraqis surcharge requirements during the Programme,
which is within the possession of the DME. Part | focuses on the role of the
Permanent Mission of South Africa to the UN (“the Mission”) in monitoring illicit
activities by South African participants in the Programme. The aim of the
conclusion of the report is to address certain requests to the President and also
to identify outstanding areas of investigation which are required by the
Commission’s terms of reference (“the terms of reference”), before a final report
can be submitted. Documents referred to in this report, in the form of two
addenda, will be submitted in due course'. For convenience certain
observations by and comments of the Commission, as well as information
introduced en passant by the Commission are printed in bold?. Significant

words and phrases have been underlined by the Commission for emphasis.

Addendum One will contain copies of those documents relied upon and identified in the footnotes
in Part G. Addendum Two will contain documents identified in the index to that file, which
documents have been relied upon in the remaining part of this report and which are not
necessarily identified in the text or footnotes, such as indictments by the United States Attorney
which have not been cited in full.

Part E is devoted in its entirety to statements made by the Commission and bold print is not relied
on.



PART A

BACKGROUND TO THE OIL-FOR-FOOD-PROGRAMME

(1]

(2]

2.1

On 6 August 1990 the United Nations Security Council (‘the Council”)
adopted Resolution 661, which imposed comprehensive economic
sanctions on lIraq following that country’s invasion of Kuwait.r 'The Council
acted under Chapter VII of the Charter of the United I.Nations (“the
Charter”), more particularly Articles 39 and 41 thereof, which together
authorise the Council to determine the existence of any threat to peace,
breach of the peace, or act of aggression, and to decide on measures, not
involving the use of armed force, to be employed to give effect to its
decisions. Article 41 authorises the Council to call upon members of the
UN to apply such measures, including complete or partial interruption of
economic relations. In terms of Article 25 members are bound to accept

and carry out such decisions of the Council in accordance with the

Charter.

Resolution 661 imposed the following obligations on member states.

A prohibition was placed on the import into the territory of the state of all

commodities and products originating in Iraq (or Kuwait) or exported from

there.
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[3.]

[4]
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States were bound to prevent any activities by their nationals or in their
territories which would promote or were calculated to promote the export

or trans-shipment of any commodities or products from lraq.

Significantly (for the purposes of this report), states were prohibited from
making available to the Government of Iraq, or to any commercial or
industrial or public utility undertaking in Irag, any funds or any other

financial or economic resources. Furthermore, states were bound to

prevent their nationals and any persons within their territories from making

available to that Government or to any such undertaking, any such funds

or resources and from remitting any other funds to persons or bodies

within Iraq, except payment exclusively for medical or humanitarian

purposes and, in humanitarian circumstances, foodstuffs.

Resolution 661 also established a Committee of the Council (“the 661
Committee”) consisting of all its members, to examine reports on the
progress of implementation of the resolution and to seek further

information from all states regarding action taken by them to implement

the resolution.

Between 10 and 17 March 1991 a mission despatched by the Secretary-
General of the UN to assess humanitarian needs arising in lraq reported
that “the Iragi people may soon face a further imminent catastrophe, which

could include epidemic and famine, if massive life supporting needs are
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not rapidly met®. A humanitarian tragedy did result’. This situation
raised a contradiction between the fundamental purpose of the UN,
contained in article 1(1) of the Charter viz. the maintenance of
international peace and security and the reaffirmation contained in
the preamble to the Charter, of the faith of the Peoples of the United

Nations in fundamental human rights and the dignity and worth of

the human person.

The comprehensive economic sanctions remained in place for six years

until they were partially lifted by the adoption of Resolution 986 (1995)

which effectively established the Programme in lraq. Acting under
Chapter VII the Council aimed to lift economic sanctions in part as a

temporary measure to provide for the humanitarian needs of the Iraqi

people until Irag had fulfilled other relevant Council resolutions. This
temporary measure had endured for 5 years before the illicit activities
under investigation took place. By that time the extent of Saddam
Hussein's remaining military capacity was in dispute. The officially
approved assistance being rendered had, by that time, gone beyond what
is strictly speaking regarded as humanitarian. It included infrastructure
rehabilitation and activities in twenty four sectors, inter alia, electricity,
agriculture, irrigation, education, transport and telecommunications. The

Office of the Irag Programme (“the OIP"), on behalf of the Secretariat of

See UN Office of the Iraq Programme Information Document which makes reference to S/22366,
par 37. (Document “1” in Addendum Two).

It is described in the IIC Report of 7 September 2005 (Management of Oil-For-Food Programme
Vol 1-Chapter 1 pp 79 to 81.).
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the UN°®, was responsible for the overall management and coordination of
the UN humanitarian activities. Nine UN agencies were responsible for

implementing the Programme in the three Northern Governates.

In the preamble to Resolution 986 the Council expressed its concern for

the serious nutritional and health situation of the Iragi population, as well

as its conviction of the need for a temporary measure to provide for their

humanitarian needs until the fulfiiment of previous Council resolutions,

notably Resolution 687 (1991) of 3 April 1991.

This resolution effectively allowed the Council to take further action with
regard to prohibitions in Resolution 661 until the Council had been
satisfied that Iraq had unconditionally accepted the destruction, removal or
rendering harmless, under international supervision, of all its chemical and
biological weapons, all its stocks of agents and all its research
development, support and manufacturing facilities related thereto as well
as all its ballistic missiles with a range greater than 150 kilometres.
Furthermore, Iraq was required to give unconditional undertakings in this

regard and in regard to the development of nuclear weapons.

The Iraq disarmament file has still not been closed because both the

International Atomic Energy Agency (“the IAEA”) and United Nations

Monitoring, Verification and Inspection Commission (“the UNMOQOVIC”) are

In terms of Article 7 of the Charter, the Secretariat is one of the principal organs of the UN; the
others being the Council, the General Assembly, the Economic and Social Council, a Trusteeship
Council and the International Court of Justice.
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not in a position to return to Irag under current political circumstances. UN
weapon sanctions are therefore still in place. However, from the update
report of the IAEA to the Council on 27 January 2003, and the report of
the ClA-led Irag Survey Group (generally referred to as the Deulfer

Report), dated March 2005, it appears that during the period of the

Programme sanctions were being directed at Saddam Hussein's strategic

intent and lack of co-operation rather than his actual military capabilities.

Resolution 986 reaffirmed the commitment of all member states to the

sovereignty and territorial integrity of Iraq.

The provisions of Resolution 986 came to be the rules of the Programme.
Between December 1996 and December 2002 the Council adopted a
series of resolutions that reauthorized the Programme for 13 phases of

operation, with each one enduring for approximately 180 days.

The Programme, which was confiimed in a Memorandum of
Understanding (‘the MOU") concluded between the UN and the

Government of Iraq on 20 May 1996, was set out in Resolution 986.

States were permitted to import petroleum and petroleum products

originating in Iraq, and to carry out financial and other essential

transactions directly related thereto.
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lrag could sell up to US $ 1 billion of crude oil every ninety days for the

purposes set out in the resolution (viz. the supply of humanitarian needs to

the Iraqi people) and subject to the conditions spelt out in the resolution®.

The first oil under the Programme was exported on 10 December 1996.
For the first three “six month phases” the Council set a ceiling of two billion
dollars on oil exports in each phase. For Phases 4 and 5 the ceiling was
raised to US $ 5, 2 billion but the low price of oil and the state of Iraq’s oil
industry put that out of reach. In Phase 6, the Council, by way of
Resolution 1266 (1999), addressed the earlier shortfalls and permitted
Irag to export an additional US $ 3 billion worth of oil. Council Resolution

1284 (1999) removed the ceiling on lIragi oil exports.

Procedures for purchases of oil and humanitarian goods were established.
The State Oil Marketing Organisation of Iraq (“SOMO”) and the UN Qil
Overseers (‘the Oil Overseers”) would agree from time to time on an
official selling price of crude oil (“the OSP”) which was fixed for a time
period. The selling price of humanitarian goods was agreed between
tendering companies and a ministry of the Government of Irag. The

contracts required the approval of the 661 Committee.

States were bound to take any steps that were necessary under their

domestic legal systems to assure that petroleum and petroleum products

subject to Resolution 986 would be immune from legal proceedings, “and

See paragraph 1 of Resolution 986.
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to ensure the proceeds of the sale (of petroleum were) not diverted from

the purposes laid down in this resolution”’.

Resolution 1538 (2004)

[12.]

[13]

During 2004 Resolution 1538 was adopted by the Council to endorse the
appointment of a high level inquiry, the Independent Inquiry Committee
(“the 1IC"), to investigate the administration and management of the
Programme in Iraq. This resolution affirmed that any illicit activity by UN
officials, personnel and agents, as well as contractors, including entities
that had entered into contracts under the Programme were unacceptable.
The Council called upon the Coalition Provisional Authority, Iraq, and all
other member states, including their national regulatory authorities, to co-
operate fully with the enquiry by all appropriate means. The IIC started its
investigation in April 2004. It consisted of three members assisted by the
staff of the UN. The IIC was chaired by Paul Voicker, a former United
States Federal Reserve Chairman. The two other committee members

were Richard Goldstone (a former South African Judge) and Mark Pieth (a

Swiss Professor of Law).

The mandate of the |IC was expressed as follows:

“The independent inquiry shall collect and examine information

relating to the administration and management of the Oil-for-Food

See paragraph 14 of Resolution 986.
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Programme, including allegations of fraud and corruption on the

part_of United Nations officials, personnel and agents, as well as

contractors, including entities that have entered into contracts with

the United Nations or with Iraq under the Programme:

To determine whether the procedures established by the

Organization, including the Security Council and the Security
Council Committee established by Resolution 661 (1990)
concerning the Situation between lraq and Kuwait (hereinafter

referred to as the ‘661 Committee’) for the processing and approval

of contracts under the Programme, and the monitoring of the sale

and delivery of petroleum and petroleum products and the

purchase and delivery of humanitarian goods, were violated,

bearing in mind the respective roles of United Nations officials,
personnel and agents, as well as entities that have entered into
contracts with the United Nations or with lrag under the

Programme;

To determine whether any United Nations officials, personnel,

agents or contractors engaged in any illicit or corrupt activities in

the carrying out of their respective roles in relation to the

Programme, including, for example, bribery in relation to oil sales,

abuses in regard to surcharges on oil sales and illicit payments in

regard to purchases of humanitarian goods;
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(¢) To determine whether the accounts of the Programme were in
order and were maintained in accordance with the relevant

Financial Regulations and Rules of the United Nations”.

On 27 October 2005, the lIC Report was released. This was
accompanied by a set of eight comprehensive tables identifying
contractors under the Programme and other actors of significance to
Programme transactions, such as non-contractual beneficiaries of Iraqi oil
allocations and parties that financed oil transactions®. The tables are
referred to below according to the number given to them by the IIC.
Certain allegedly South African companies and individuals were listed in
the tables as having partaken in illicit activities relating to oil or
humanitarian goods transactions under the Programme. In the narrative
the report identified certain role players who were aII'egedIy South

African nationals and were alieged to be political beneficiaries.

The report amounts to the documentation of a fact finding exercise
which the IIC undertook. The IIC is not an organ of the UN. No legal
consequences can be attached to its findings. Nor are the findings
the subject of a binding Council resolution under Chapter Vil. In a
press release the Secretary-General of the UN “called on Member States

to take action against illegal practices by companies under their

The tables are accessible on the IIC’s website at http://www.iic-offp.org.
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jurisdiction and to prevent recurrences”. He also hoped that “national
authorities will take steps to prevent the recurrence of such practices in
the future, and that they will take action, where appropriate against
companies falling within their jurisdiction”. This Commission was
apparently appointed by the President pursuant to the Secretary-
General’s expectation”’. The approach of the Commission to the
interpretation of its mandate and the recommendations which it is

required to make in due course is infused with the spirit of his

request.

Defining illicit activities under the Programme

[16]

The IIC defined illicit activities with reference to the rules and procedures

governing transactions as provided for by Resolutions 661 and 986.

Procedures established for oil purchases

[17.]

The state concerned had to submit an application, endorsed by the

Government of Iraq for each proposed purchase of Iragi petroleum, to the

661 Committee. In order to ensure the transparency of each transaction

and its conformity with the other provisions of Resolution 986, each

application had to include details of the purchase price at fair market

value, the export route, and the opening of a letter of credit, payable to an

Press release available at http://www.iic-offp.org/story27oct05.htm.
See Gazette No. 28528 of 17 February 2006.
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escrow account to be established by the Secretary-Gene
(the UN Escrow Account’), for the purpose of any fine
transaction carried out in terms of the resolution'. Payr
amount of each purchase of Iraqi petroleum had to be mz

the purchaser in the state concerned into this account.

Irag was at liberty to choose the purchasers of its oil.

contract with countries holding pro Iraq views or those
support removal of sanctions. The report viewed Irag’:
contract with countries holding pro Irag views (whi
included states genuinely concerned with the effect of -
the civilian population of Iraq) as “political manipulat
view of this Commission, it remained the sovereign
which was reinforced by paragraph 1(a) of Resolution 9!

purchasers of oil under the Programme regardless of

iraq.

Procedures for the purchase of humanitarian coods

Funds in the escrow account had to be used to meet the
needs of the Iragi population and for the purpose of financ
Irag of medicine, health supplies, foodstuffs, and materials

for essential civilian needs'®.

1
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See paragraph 1(a) of Resolution 986.
See paragraph 1(b) of Resolution 986.
See paragraph 8(a) of Resolution 986.



18.2  The following conditions were imposed.

(@)

(c)

Each export of goods had to be at the request of the

Iraq.

The Iragi Government had to guarantee equitab
thereof to its population on the basis of = plan su

approved by the Secretary-General of the UN.

The Secretary-General had to receive authenticate

that the exported goods had arrived in Irag.






