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1338. The South African Broadcasting Corporation (SABC) is one of the state owned entities
in respect of which the Commission conducted an investigation of and held an inquiry
into, certain allegations that were thought to fall within the terms of reference of the
&RPPLVVLRQ OHPEHUV RI WKH &RPPLVVLRQYTV ,QYHVWLJDWL
&RPPLVVLRQTVY /HIJIDO 7HDP LQWHUYLHZHG FRQVXOWHG ZLWt
people who made statements or deposed to affidavits or affirmed declarations.
However, as it turned out, a number of persons from whom statements had been taken
or who had deposed to affidavits were not called to give oral evidence. That was either
because ultimately the view taken by me as the Chairperson of the Commission was
that the matters dealt with in those statements or affidavits did not fall within the terms
of reference of the Commission or that, although they may have fallen within the terms
of reference of the Commission, the matters were not sufficiently important to warrant

that the witness or witnesses concerned be called.

1339. The Commission takes this opportunity to express its gratitude to all such persons for
their co-operation with the Commission and for the time they set aside to try and assist

the Commission with its investigations.

1340. There were some witnesses who gave oral evidence the relevance of which was
guestionable at the time they gave it which | allowed because the evidence leader had
indicated that there was to be evidence at a later stage which would reveal the
relevance of such evidence but there was no further evidence led. The result was that
the relevance of the evidence that was given was not established. That evidence has
been excluded. The Commission also wishes to thank those witnesses for their co-

operation with the Commission.
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1341. In her report “State of Capture” the then Public Protector, Adv T Madonsela, had this to

say about the SABC1%7:

“SABC was formed in 1936 and is the South African National Broadcaster and

provides services in the form of 19 radio stations and 4 televisions broadcasts.

The SABC provides a wide range of services and essentially connects the normal
South African individual to the rest of South Africa.

During the course of this investigation, | interviewed Honourable Julius Sello
Malema (“Mr Malema") to solicit any evidence in support of statements attributed to
him in the media relating to the influence of members of the Gupta family. During
the said interview, Mr Malema made the following allegations relating to SABC:

‘That the SABC, previously allowed government departments to communicate with
the nation at no cost. This includes instances where Ministers required air time in

order to make announcements and launch campaigns; and

SABC has since entered into a partnership agreement with the New Age newspaper
and government departments, including Ministers are required to pay either SABC,
New Age newspaper and/or the relevant partnership to appear on SABC for

purposes of communication with the nation.’

The above allegations were confirmed by Minister Mbalula during an interview with

him on this investigation.

Following the above allegations, | have decided to investigate any contract(s)
awarded to the New Age newspaper and/or TNA Media by the SABC. The
investigation into SABC will however form part of the next phase of the

investigation”.

1342. The Public Protector briefly dealt with the arrival of the Gupta family in South Africa,

gave an outline of their business activities and mentioned' that they had started a

media company called TNA Media, which published a newspaper called “The New Age”

1078 Par 4.26-4.30
1080 par, 5.2
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and owned a television channel called ANN7. How this came about will be dealt with

hereunder under a separate heading.

The Gupta family are known friends of the former President Zuma. His son, Mr
Duduzane Zuma, is also involved in various business activities. The newspaper, The
New Age, had also secured contracts with some provincial government departments
and state owned entities most notably Eskom, South African Airways, Government
Communication and Information Services (GCIS) and the SABC. The contracts
between the Gupta entities and South African Airways were dealt with in Part | of the
Commission’s Report. Mr Ajay Gupta's attempts to compel Mr Themba Maseko to
improperly give the Guptas GCIS's advertising business which ended up with President
Zuma moving Mr Maseko out of GCISs and replacing him with Mr Mzwanele Manyi
were also dealt with in Part | of this Report. In this section of the Report only the
contracts that the SABC concluded with Gupta entities will be dealt with including its

contract relating to The New Age newspaper.

Terms of Reference 1.1, 1.4, 1.6 and 1.9 of the Terms of Reference of the Commission
are relevant to the SABC related topics. They are formulated in wide terms and read

as follows:

“1.1 whether, and to what extent and by whom attempts were made through any
form of inducement or for any gain of whatsoever nature to influence members of
the National Executive (including Deputy Ministers), office bearers and/or
functionaries employed by or office bearers of any state institution or organ of state

or directors of the boards of SOE's..."

1.4 whether the President or any member of the present or previous members of his
National Executive (including Deputy Ministers) or public official or employee of any
state owned entities (SOEs) breached or violated the Constitution or any relevant
ethical code or legislation by facilitating the unlawful awarding of tenders by SOEs
or any organ of state to benefit the Gupta family or any other family, individual or
corporate entity doing business with government or any organ of state”
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1.6 “whether there were any irregularities, undue enrichment, corruption and undue
influence in the awarding of contracts, mining licenses, government advertising in
the New Age Newspaper and any other government services in the business

dealings of the Gupta family with government depariments and SOE's"

1.9 “the nature and extent of corruption, if any, in the awarding of contracts and
tenders to companies, business entities or organizations by Government
Departments, agencies and entities. In particular, whether any member of the
National Executive (including the President), public official, functionary of any organ
of state influenced the awarding of tenders to benefit themselves, their families or

entities in which they held a personal interest”.

1345. The SABC is an organ of state as defined in section 239 of the Constitution. It functions
in terms of the Broadcasting Act 4 of 1999, the Electronic Communications Act 36 of
2005, certain Treasury Regulations of March 2005, the Public Finance Management

Act 1 of 1999 as amended, and the provisions of section 217 of the Constitution.

1346. The matters that were investigated by the Commission in respect of the SABC with

which this section of the Report will deal are the following:

1346.1. the contract between the SABC and TNA Media (Pty) Ltd on the TNA Breakfast
Briefings

1346.2. the Sale of the SABC Archival content to the Guptas ANN7 TV Station

1346.3. the agreement between the SABC and TNA Media on The New Age newspaper

1081
“217. Procurement

1. When an organ of state in the national, provincial or local sphere of government, or any other institution identified
in national legislation, contracts for goods or services, it must do so in accordance with a system which is fair,
equitable, transparent, competitive and cost-effective.

2. Subsection (1) does not prevent the organs of state or institutions referred to in that subsection from
implementing a procurement policy providing for -

a. categories of preference in the allocation of contracts; and

b. the protection or advancement of persons, or categories of persons, disadvantaged by unfair discrimination.

3. National legislation must prescribe a framework within which the policy referred to in subsection (2) must be
implemented.”
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1346.4. Broadcast Digital Migration

1346.5. the contract between the SABC and Multi-choice

1346.6. the irregular processing of VISA applications for the Guptas’ Indian national
employees

1346.7. Mr Sundaram’s evidence on the nature and depth of the Gupta-Zuma friendship

1347. It is now appropriate to discuss each topic.

The contract between the SABC and TNA Media (Pty) Ltd on the TNA Breakfast briefings

1348. Ms Lulama Mokhobo (Ms Mokhobo) deposed to an affidavit and testified on
4 September 2019 on various aspects concerning the SABC, in particular, the contract
entered into between the SABC and TNA. Ms Mokhobo's affidavit was handed up and

subsequently accepted into evidence before the Commission as Exhibit “CC 21",

Ms Mokhobo's evidence

1349. Ms Mokhobo testified that upon her joining the SABC in her capacity as the SABC's
Group CEO on 16 February 2012, it was not clear to her the circumstances under which
TNA started broadcasting jointly with the SABC in regards to the events. However, it
was a matter of concern for her that the SABC and TNA were operating without a
contract, and that potentially posed dangers in that that continued relationship without
a contract could impede on the integrity of the SABC. She found it imperative that a

contract should be entered into.1982

1082 hitps://www.statecapture.org.za/site/files/transcript/158/04_September_2019_Sessions.pdf.



467

1350. Ms Mokhaobo testified that it was the responsibility of the legal department of the SABC,

more particularly the then Acting Legal Service Group Executive, Mr Thabang Mathibe

to attend to the negotiations and to draft the contract between the SABC and TNA. After

the contract had been drafted, it was presented to her and she ultimately signed the

agreement on behalf of the SABC, with Mr Nazeem Howa signing on behalf of TNA.

The name of Mr Mathipe and his position within the SABC appears on each page of the

contract attached to Ms Mokhobo's affidavit at pages LM10 — LM31.

1351. The duration of the contract was thirty —six months with each party having a right to

terminate the agreement on three months' notice.

1352. In terms of clause & of the contract there was a recordal of certain rights that TNA

granted to the SABC. They were:

1352.1.

1352.2.

1352.3.

1352.4.

1352.5.

the right to broadcast the events live at the venues on an exclusive basis as the

host broadcaster and/ or broadcast partner of the events;

sub-naming rights for the events to be referred to as The New Age Breakfast

Briefing Brought to you by the SABC;

the right to film, record and broadcast the events live on SABC 2, Morning Live;

the right to repeat broadcasts at any time after the events without restriction

during the term of the agreement; and

to broadcast two events per month and would have at all times final editorial

control.

1353. In terms of the contract between the SABC and TNA, it was recorded that TNA was

desirous of hosting breakfast shows on a bi-monthly basis and would assign the live
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broadcasting rights to the SABC on an exclusive basis. The further obligations in terms

of the contract were as follows, TNA would:

1353.1.

1353.2.

13583.3.

1353.4.

1353.5.

1353.6.

1353.7.

1353.8.

1353.9.

1353.10.

convene the events twice on a monthly basis or as mutually agreed between

the parties in writing;

procure, book and pay for suitable venues for each of the events;

ensure pre-promotion of the events combined with alternative forms of
marketing to ensure strong attendance which coincided with the SABC's on air

promotion and TNA would pay for free classic advertising;

make available the venues to the SABC on the event dates for the events;

ensure the viable and professional invitation, ticketing and welcome process at

the events;

ensure bar and food arrangements would be made;

organise, manage and produce the events in accordance with acceptable

industry standards;

make available sufficient space for proper and undisturbed conduct of the

events for event personnel;

provide sufficient power including all power outlets, power connections and/or
power generators as well as all other infrastructure as requested by the SABC

to facilitate the success of the events;

ensure exclusivity to SABC as the official broadcast partner of the events;
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1353.12.

1353.13.

1353.14.

1353.15.

1353.16.
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ensure that the SABC was acknowledged as the official broadcast partner of
the events in all media communications relating to the events and which
communications would be submitted to the SABC for approval prior to printing

or broadcast;

permit the placement of SABC branding in and around each venue in the ratio
of 33.3% (thirty-three and a third percent) to the SABC, 33.3% to TNA and
33.3% to the event sponsor (which event sponsor would change from time to
time and the SABC would be notified in writing) of the total branding and
branding space for events and ensure that such banners placed would continue

to be displayed for the duration of the events;

ensure that no sponsorship was obtained from any media competitor or
broadcaster in respect of the events without the prior written approval of the
SABC and that such prior approval would stipulate the terms on which the

SABC agrees that such sponsorship could be obtained and so duly approved;

provide unobstructed access for the SABC event personnel to and from the

venues to enable the SABC to conduct the events from the venues;

provide furniture as agreed to with the SABC to install broadcast equipment;

ensure that the branding material supplied by the SABC in terms of clause
9.1.5"% was adequately and correctly exposed in accordance with the

directives of the SABC and subject to clause 7.1.12"%8;

1083 The SABC would direct the placement of its branding in and around the venues in accordance with its branding
plan and subject to clause 7.1.12 prior to the start date of the event.

1084 TNA would permit the placement of SABC branding in and around each venue in the ratio of 33.3% (thirty-
three and a third percent) to the SABC, 33.3% to TNA and 33.3% to the event sponsor (which event sponsor
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together with the SABC, procure logistical services, agree on the duration and

content of the events in accordance with the SABC audience expectations;

in conjunction with the SABC agree on guest speakers at least two weeks prior
to each event. Further, that such guest speakers would not be limited to cabinet
ministers but rather reflect the South African business and political climate in
its entirety, including provincial premiums and other prominent personalities or

newsmakers;

comply with all SABC's reasonable instructions consistent with the agreement

entered into by them;

present itself (and procure the attendance of any subcontractor) to assist at
such times as the SABC might require to conduct the events subject to the

provision of a purchase order from TNA;

timeously pay all amounts due to any subcontractors in respect of any services

rendered by that subcontractor in terms of the agreement, if relevant; and

the SABC would not be held liable at all for the payment of any amounts due to
such subcontractor and the subcontractor would have no claim against the

SABC.

1354. In turn, the obligations of the SABC were follows, the SABC would:

1354.1.

broadcast the events on SABC 2's Morning Live;

will change from time to time and the SABC will be notified in writing) of the total branding and branding space
for events and ensure that such banners placed shall continue to be displayed for the duration of the events.
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1354.2. use its best endeavours to promote, give exposure to or advertise the event on

any platform as it deemed appropriate;

1354.3. cover costs of the television production to promote the events;

1354 4. cover travel and accommodation costs for the SABC event personnel unless

otherwise arranged;

1354.5. direct the placement of its branding in and around the venues in accordance

with its branding plan prior to the start date of the event;

1354 .6. provide TNA with a list of guests to be given access to the event;

1354.7. manage the booking and the scheduling of the airtime internally. Further, the
SABC would have a discretion as to which timeslots to schedule the broadcast
of events, taking into consideration newsworthiness and the operational

resource requirements;

1354.8. provide TNA with a digital copy of the broadcast material from each event at its

own cost; and

1354.9. further provide non-exclusive license in which TNA would be able to use part
of the broadcast on its website in accordance with the provisions of clause

17:1%85 and

1085 17.1. The SABC shall own the intellectual property rights of all material broadcast from the events.

17.2. Any use of the material by way of publication, including radio, television or such other medium
must acknowledge both parties by way of displaying both parties’ corporate identities in the
case of television broadcast or mention SABC News and the New Age by name in the case of
radio and print both parties’ corporate identities in case of print.

17.3. Any information provided by the SABC in terms of the agreement would not be used for
commercial gain or purposes without a commercial agreement being entered into with the SABC.
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1354.10. script, direct, produce and pre-record all promotional spots of the airtime; and

1354.11. promote, give exposure to or advertise the events in any manner it deemed fit,
the style, manner and extent of such exposure or the advertising would be

within the sole discretion of the SABC.

1355. Ms Mokhobo further testified that she had been able to determine that the amount
approximately spent by the SABC in facilitating these events amounted to
R20 326 980.00 (twenty million three hundred and twenty-six thousand nine hundred
and eighty rand). However, she said that the SABC finance officials would be able to
confirm that amount she had stated was spent by the SABC as she was no longer in

the employ of the SABC.

1356. The terms of the contract entered into between the SABC and TNA upon our analysis,
in conjunction with the amount spent by the SABC to facilitate these quite obviously,

TNA derived more benefit in respect of the outcomes of the contract than the SABC.

1356.1. Ms Mokhobo testified that the number of the broadcast events increased over
time from the two agreed to in clause 5.6 of the contract but there was no

addendum to the original agreement to regulate such increase.

13566.2. Ms Yolande Van Biljon testified that an amount of about R 4 million was spent
by the SABC on the outside broadcasts for the breakfast events that were
covered for TNA. “/It amounts to a total of R 4 268 887.00 excluding VAT. There
is a table that was prepared and it stretches from 2011 to 2017'%%¢”. The reading
of the contract itself made no mention of the costs attendant to, inter alia, the

script, production, editing and outside broadcast of each event. These costs

1085 page 147 Transcript 3™ September 2019 Day 155.See also: Annexure “YB3": Exhibit “CC3" page 37.1 to 167.
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were all carried by the SABC. The testimony of Ms van Biljon corroborates that
of Ms Mokhobo that the frequency of these breakfast shows increased and they
were held prior to the contract being entered into. This demonstrates that the
contract was extended well beyond the 24 months agreed to in writing and it
continued until 2017 without any addendum to the original contract. This
conduct was irregular and it goes against the public procurement processes

sanctioned by the National Treasury and those of the SABC itself.

The evidence led on behalf of Transnet, for example, revealed that the TNA
was billing some of the SOE's and departments for the breakfast events. In
this regard the Transnet contracts and other SOE's are dealt with in Part Il of
the State Capture report released on 1 February 2022 from paragraphs 315 to

451 at pages 596 to 640.

Clause 15 of the contract bore the heading: “Breach and Termination.” It
regulated the conduct of parties if one of them was in breach. It afforded each
a right to terminate the contract on notice to a defaulting party'®®”. The material
terms of the contract could easily mislead the SABC into believing that it was

not incurring any costs in honouring the contract when in fact it did.

TNA received free marketing from the SABC because it purportedly granted to
the SABC sub- naming rights to refer to the events as “The New Age Breakfast

Briefing brought to you by the SABC”.

There was a crew or personnel of the SABC that had to attend to the filming,
recording and broadcast of outside events. These employees of the SABC had

to move from the SABC studios to various venues, in vehicles with equipment

1087 Clause 15 page “LM 23 to LM 24"
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to ensure that there was adequate coverage of those events. All those costs

were carried by the SABC.

The Head of SABC News, Ms Phathiswa Magopeni testified that the contract
was prejudicial to the SABC in that “if you have to cover a story you would
deploy a reporter, a video journalist. If it is radio you would deploy a radio
reporter. If it is digital you deploy a person who is going to take care of those
needs. In the case the project or broadcast project that we would charge for as
an outside broadcast are those that are beyond our general coverage. They
require bigger deployments in terms of resources and this is where we start
charging for our coverage which is not necessarily the content but it is the
deployment, the costs of deploying resources to cover these stories. The
number of journalist that you are going to send, the multi camera requirements
for the story that you would be covering so that you look at all of that and then
you would say this is how much it's going to cost us. If we were to hire out
these facilities this is what we would get and therefore this is what it would cost
us to cover the story. In the way it has been done it was handled by Executive
producers who would decide and it has always been around R50 000.00
regardless of the extent of deployments and the arrangement that we have now
it is with commercial enterprises because it is not only about the resources that

are deployed, it is the airtime that client would have derived value from us

putting content on the air. In some cases it is more than an hour but you pay

R45 000.00 which only covers part of the deployment costs.'"(our emphasis)

Although it was TNA Media that was desirous of hosting the events, the SABC

accepted the assignments to it of live broadcast rights on an exclusive basis

1088 pages 111 — 112 : Transcript DAY 155 : Date 03 September 2019
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without any monetary benefit to be gained by the SABC from such events even
for airtime on a prime slot during prime time on the popular Morning Live slot.
This was clearly free advertising for TNA Media for its benefit and in turn for the
members of the Gupta family. There is no doubt that the SABC lost revenue
and incurred unauthorised expenditure as a result of the manner in which the

contract was drafted and implemented.

It is important to have regard to the evidence of Mr Rajesh Sundaram. It shall be
recalled that he stated that TNA refused to let any credible external agency audit its
circulation. Its revenue figures were kept a close guarded secret and the only saving

financial grace was the regular New Age business briefing broadcast on SABC.

Mr Sundaram stated that Mr Atul Gupta had twisted the arm of the SABC to give him a
morning slot for a question and answer formal breakfast show, featuring key national
and provincial Ministers and officials. He also testified that the breakfast shows earned
them 1.8 million rand per show as the paper's marketing team had always been booking
Ministers and multiple venues for broadcasts at a minimal expense for TNA. The
Ministers and their respective departments paid the bill of expenses incurred by The
New Age Breakfast Briefings broadcasts. It appeared from the evidence of Ms Mokhobo
that the SABC was not aware that TNA was receiving revenue from the departments

and the SOEs that were featured in the breakfast shows.

Mr Sundaram says in his book that the New Age Business Briefing broadcast on SABC

was “a cash cow”, obviously, for the Guptas.

Mr Sundaram also testified that Mr Atul Gupta informed him that he had raised his
disquiet with President Zuma that the IEC were not giving The New Age newspaper
advertising and that President Zuma had responded by saying that he would look into

it. As a result of this evidence certain information was requested by the Commission
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from the IEC aimed at establishing whether the |IEC ever gave the Guptas or their
entities advertising business and a letter responding thereto was received from Mr
Mamabolo, The Chief Electoral Officer of the IEC. Later on he delivered an affidavit. It

is important to record the following contents of the letter for context:

“Commission of Inquiry into State Capture
Follow-up Query: 30 June 2020
Question 1

Can you kindly confirm if the IEC has any other TNA transactions outside the
reported Media Shop transaction of 20137 What we are trying to establish is if TNA
received any business from the IEC before the alleged time of the Gupta/President

Zuma meeting (around June/August 2013)7?
Response to Question 1
Our answer to this question is in three parts:

(a) Newspaper Subscriptions: The |IEC subscribed for daily New Age newspaper
delivery. The cost of this subscription was R 15 672 between 2011 up to 2016.

(b) Interviews for current news: several officials of the IEC were interviewed by both
New Age on matters related to the election programme. With respect to these
interviews, there were no costs to the IEC.

(c) The spreadsheet attached as Annexure A entails all advertising expenditure of
the IEC between calendar years 2013 and 2016. The total advertising spent during
this three-year period is R149 689 948,33 of which R 709 902 was spent on TNA
Media. The IEC did not directly enter into any advertising agreement with TNA. All
advertising on TNA and other media was arranged and placed by Media Shop based
on criteria which included viewership and readership. Placement of advertisements

was at the discretion of the Media Shop.
Question 2

We would also like to establish if anyone in government, be it the President or even
an official approached the IEC in an attempt to persuade the IEC to advertise in
TNA, even if it eventually ended up in nothing. The “approach” piece is the relevant
aspect of our investigation. Please assist with contact details of the former Deputy
CEO of the IEC or someone who was in a senior position at the IEC in 2013 whom
you believe can assist with this information.

Response to Question 2
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Qur answer is in two parts, 2a and 2b.

(2a). There is no record of anyone in government, be it the President or even an
official approaching the Electoral Commission to persuade the |IEC to advertise in
TNA. We confirm that in the placement of advertisements, neither the President nor

an official of government influenced the IEC in any manner whatsoever.

It is however worthwhile to put on record a meeting that was held on the request of
Mr Nazeem Howa who was a senior representative at TNA to meet with former
CEO, Mr Mosotho Moepya. It is important to also note that Mr Howa was at the time
known to be affiliated with the Independent Group of newspaper. This meeting was
held on 4 October 2013 and attended by former CEO, Mr Mosotho Moepya and Dr.
Nomsa Masuku, the erstwhile Deputy CEO responsible for Outreach. Both Mr
Moepya and Dr Masuku are now members of the Commission. Representatives

from TNA Media were Mr Nazeem Howa and Mr Moegsien Williams.

The representatives of TNA introduced themselves as representatives of TNA and
further indicated that they both had since left the Independent Group. Furthermore,
they enquired about the possibility for sourcing advertising business for TNA. The
IEC officials responded by indicating that advertisement placement was managed
through Media Shop.

(2b) . The senior officials in charge of this area of business in the period under review
were former CEO, Mr Mosotho Moepya (moepyam@elections.org.za) and Dr.
Nomsa Masuku (masukun@elections.org.za), who had only recently joined the
Commission.

Question 3

Finally, can you kindly confirm whether there was a “big” advertising campaign in
the newspapers, as suggested by Mr Sundaram, from August 2013 to the end of
that year. | had previously included this question in the draft affidavit which | sent
through to your office. It's not clear from Ms Bapela's affidavit if there is any truth to

what Mr Sundaram alleges.
Response to Question 3

The ‘big’ advertising campaigns in the newspapers and other media were in line with
the electoral activities in preparation of the two general elections in May 2014 and
August 2016.

A further electoral activity with localised coverage was the by-election in Tlokwe in
2014/2015.

The series of advertising campaigns were pursued through various media houses
and was not exclusive to TNA as detailed in Annexure A. The Media buyer would

normally develop a schedule based on readership and viewership.”
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The evidence of Ms Mokhobo, Ms van Biljon and Ms Magopeni do fortify a finding that
the entity that benefitted unlawfully from the breakfast shows and the contract itself was
TNA Media and in turn the members of the Gupta family. A finding in this regard should

be made.

In conclusion and based on the evidence, the contract in question was irregular and
was created for the benefit of TNA Media and or the members of the Gupta family to

the detriment of the mandate that the SABC has towards the public.

The sale of archive content by the SABC to ANN7 to the Gupta ANN7 TV Station

Evidence of Mr Josias Johannes Scott

1363.

1364.

1365.

Mr Scott, a former Senior Sales Representative at the SABC, testified that he had been
responsible for overseeing the sale of archival footage from the SABC to external
purchasers. In evidence, Mr Scott focused on the archival content transfer that had
been undertaken by the SABC to ANN7. Mr Scotlt's affidavit and annexures were

admitted as Exhibit “CC2".

Mr Scott's evidence focused on the detail of how the SABC's archival footage came to
be in the possession of ANN7, including the procedures and administrative processes

that ensued.

Mr Scott testified that he was summoned by the former Acting CEO of the SABC,
Mr Hlaudi Motsoeneng (“Mr Motsoeneng”) to his office. He said that Mr Motsoeneng
enquired from Mr Scott as to how the transfer of archival footage worked from the SABC
to an external party. Mr Scott stated that he informed Mr Motsoeneng of what the
process entailed and in response, Mr Motsoeneng then informed him, that someone

reached out to him for assistance in obtaining archival footage from the SABC.
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Mr Scott testified that, subsequent to this meeting with Mr Motsoeneng, he was
contacted by Mr Howa who asked for a meeting. They subsequently met and discussed
how the SABC's archival content operated and the process that followed in order for
SABC’s archival footage, if it was transferred from the SABC. Mr Scott stated that at
the time he met Mr Howa he was not aware that Mr Howa's enquiries related to ANN7.

However, Mr Howa had requested 2000 minutes of archival content.

After the meeting with Mr Howa, Mr Scott arranged to meet his manager, Mr Jimi
Matthews to discuss Mr Howa's request for the 2000 minutes of archival footage,
including the monetary value of the content. Mr Scott testified that Mr Matthews was
authorised to deviate from SABC's price guide'®®® as the Chief Executive: News. Mr
Scott said Mr Matthews deviated from the normal price of R100 per minute charged for
archival footage to R70 per minute and that was the first time, according to Mr Scott's

recollection, that a price deviation had taken place.

The transfer of archival footage then took place after the R70 per minute of archival
content was accepted by ANN7. An employee of ANN7, Mr Rahul, was then deployed
at the SABC to copy the archival content. That process was facilitated by Mr Masimule,

Mr Scott's assistant.

Mr Scott in evidence stated that 1982 minutes of archival content was copied from
SABC's archival footage, but in the light of the discount that had already been given to
Mr Howa, he invoiced ANN7 2000 minutes that had initially been agreed upon between

SABC and ANN7.

Mr Scott furthermore testified on the copyright of the content used, after the archival

footage had been copied from the SABC. Mr Scott stated that he would contact ANN7

1082 Mr Josias Johannes Scott. Exhibit CC2, Annexure JJS-17.
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or any media house to inquire as to whether they had utilised any of the content copied
for broadcast purposes. Moreover, he stated that he would then invoice according to
the information received from ANN7 on whether they had utilised any of the content
copied and how much of the content was broadcast in the event that content had been
utilised. However, there was no certain way to ensure financial accountability in the
utilisation of archival content from ANN7Y or any other entity that had purchased archival

content.

Mr Sundaram disputed Mr Scott's claim that ANN7 had only copied 1982 minutes of
archival content. He testified that ANN7 had in fact copied approximately 100 hours of
archival content and he was aware of this amount of archival content in ANN7's
possession by virtue of him having occupied the position of an Editor at ANN7. At R70
per minute means 100 x 60 minutes resulting in 6000 minutes. At R70 per minute, this
would mean that the SABC ought to have been paid at least R420 000. That is on the

basis of the R30 per minute discount.

Although the SABC had a mechanism of protecting its content by using the “burnt in

time code”, it was not used. When he was asked about this mechanism, Mr Scott stated:

“If you have a burnt in time code on your tape you cannot use it for anything because
it is time code that runs at the bottom of the tape continuously. 1090 And you cannot
use it for any programming whatsoever. But you cannot use that footage to do any

production. The footage completely becomes useless.”

When asked whether the usage of the burnt in time code was something that was
available at the time for him to use, he testified that it was available and he could have
used it. The reason he advanced for not using it was this “When | approached them

after Madiba passed away they immediately responded and they came back and they

1090 Sjas Scott pages 114 to 120, Day 105
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declared in an honest way. Sias we have used 27 minutes of your footage. So | trusted
them.” He conceded that by simply relying on what ANN7 told him he could have
deprived the SABC of revenue. He agreed that the method he adopted was not a

commercially viable method as testified by Mr Sundaram.

When Mr Sundaram was faced with Mr Sias Scott's, the former SABC Executive of
Sales version of events, that the actual archival content sold to ANN7 was 2000 minutes
from the SABC, he disputed Mr Scott's evidence and said that it was not a true reflection

of what was actually taken by ANN7Y.

Evidence of Ms Nakedi Ramoshaba

1375.

1376.

1377.

The Commission obtained an affidavit from Ms Nakedi Ramoshaba who was previously
employed by ANN7. The Commission had requested her to provide an affidavit setting
out her knowledge of the SABC archive footage that was sold to Infinity Media and was

utilised by ANN7.

Ms Ramoshaba worked for ANN7 as a Senior Archivist from 14 April 2014 and later
took up the position of Archive Manager untii August 2018. The channel was
subsequently bought by Afrotone Media Holdings (“Afrotone”) who thereafter renamed

the channel to Afro World View (“Afro World").

Ms Ramoshaba testified that her functions and responsibilities at ANN7 included:

1377.1. capturing content and transferring it onto the Diva Archive system, she said that

the content would either be from the journalists on SD Cards and memory

Cards or through a live feed, i.e. OB Van and Backpack; and

1377.2. the cataloguing of the content received.
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Ms Ramoshaba testified that, when she commenced her role as Senior Archivist at
ANNY7, the SABC archival content was already on the Diva Archive System and it was
already circulating. She said that there was not much cataloguing to be done as it was
not properly captured in the system, making it difficult to source the content or to put
metadata. She testified that the content was not easy to locate because one couldn’t
see exactly where the footage was coming from as it was not given proper names and
was therefore not searchable. The footage would indicate that it was ANN7 footage

belonging to ANN7.

Ms Ramoshaba testified that, when she started working at ANN7, she requested the
licences and the copyright documents relating to the SABC content and there was no
information on which she could base her cataloguing. She would be silenced when she

enquired about such information.

She confirmed that content of the SABC was utilised by ANN7 during her tenure there.
The content of the SABC was also acquired and used by Afro Media. When Afro Media
bought the Channel, it absorbed the staff of ANN7 and her contract of employment
changed from her employer being ANN7 to Afro World. The infrastructure and
equipment were then transferred to Afro Media, with the result that when Afro Media
acquired the Channel, the content of the SABC was transferred and was utilised by Afro

Media.

The content of SABC was utilised by Afro World. An example of this was the Marikana
shooting footage. Marikana shooting happened on 16 August 2012 and ANN7 was only
launched in 2013. That content belonged to the SABC, the Marikana footage couldn’t

have belonged to ANN7.
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Evidence of Mr Rajesh Sundaram on the Sale of SABC Archives

1382.

1383.

1384.

Mr Sundaram dealt with the sale of the archive content to Infinity Media by the SABC.
He testified that Infinity Media bought the content very cheap because of its association
with the son of the former President Zuma, Mr Duduzane Zuma. Mr Sundaram stated
that Mr Duduzane Zuma owned 30% of shares in Infinity Media. His evidence in relation

to this issue must be read together with that of Mr Josias Johannes Scott.

Mr Sundaram testified that he was told by a Gupta joint venture partner, Mr L Goel that
their company had concluded an agreement with the SABC relating to the purchase of
100 hours of archived video footage for what he called “peanuts”. He said that the
actual market value of this footage shot over decades, including priceless footage of
former President Nelson Mandela, would be worth millions of dollars. He said that he
was told that the SABC officials were persuaded to sell this footage for far less than the
market value. Mr Sundaram stated that Mr Nazeem Howa from Infinity Media told him
that, given the close relationship between the Guptas and President Zuma, no one at
the SABC would dare to question this deal. Mr Sundaram testified that Mr Howa told
him that in terms of that agreement the relevant footage would be transferred to an
ANNY tape and later digitized. He said that Mr Howa told him that SABC had no way to
monitor the use of such footage although he was told that ANN7 had agreed to pay the

SABC every time the footage was played.

When Mr Sundaram gave evidence before the Commission, he confirmed under oath
the contents of his book as true and correct, thus giving the contents of his book the
status of evidence. Accordingly, it is appropriate to refer to those parts of his book that
may be relevant to the matters relating to the SABC that are being dealt with in this

section of the Report.
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1385. One of the matters Mr Sundaram has written about in his book is the archive footage
that the SABC sold to the Guptas very cheaply. Here is what Mr Sundaram writes in his

book about this topic:

“Rajesh, you must start the recruitment process soon and tie up with the
international video news services and do a deal to acquire significant segments of
the SABC's library and archives. | hope you remember the conversation we had
about the SABC deal.’

‘| will start all this at the earliest, Laxmi ji,’ | said. During one of my meetings with
Laxmi and YP in Delhi before | left for South Africa, Laxmi had told me of an
elaborate plan to buy archival footage from the SABC, the South African

Broadcasting Corporation.

He told me how the Guptas had got a nod from the state broadcaster to buy this
valuable archive. The SABC had plans to set up a 24/7 news channel of their own,

but they were willing to sell their archives for a sweet deal to the Guptas.

‘They have all their archives on mini DV tapes. Their library is not automated or
digitised, and it takes them ages to find any footage. We will bring these tapes to
our studio and digitise them. So from day one we will have a tapeless library with

systems that will make it possible for us to pull out footage within a few seconds.

‘We know the people at the SABC, so we will get the footage at a very low rate. You
will have to make sure that all the footage of historical importance at the SABC is

included in the 100-hour bulk deal we plan to do with them,' Laxmi told me.

But the SABC eventually did not allow the footage to be taken away from their office.
Rahul Singh, a senior video librarian from India, was sent with mini digital video
format tapes and asked to bring back 100 hours of footage from the thousands of

tapes at the SABC archives.

He spent about a month going to the SABC every day and sitting at a video editing
bay there and transferring all the valuable historical footage the SABC had in its
tape library. By the time he resigned and went back to India, he had collected 60

hours of priceless archival footage from the SABC library.

‘We are paying them a lump sum to get this footage. We have got a very sweet deal
with them. The people at the SABC can be bought for a meal or a drink; they are
willing to give away their treasure trove of historical footage for peanuts. They have
a clause in the contract that says that we will have to also pay them a “per second”
fee every time we air the footage we have taken from them but they are so stupid,

how will they be able to tell what is their footage? How can they audit our use? We
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will get all their footage forever at just this one-time cost,” Nazeem told Rahul and

me when we were discussing the footage transfer later.

Rahul was also told to take anyone he interacts with at the SABC for a drink or meal
any time they wanted to when he was at the SABC transferring footage. He was told

by Nazeem that this cost would be reimbursed to him.

‘Get all of Nelson Mandela's footage, get footage of the atrocities on the blacks
during the apartheid years; we can use it to show the young people of today how

the whites treated their grandparents and parents. This footage is priceless, and |

want you to take as much of it as possible back with you. Even if you get more than

100 hours, get that, we will pay them under the table,” Atul told Rahul during our

discussion.

The archival footage at the SABC was indeed of a very high quality and in my view
waorth millions of rands. Nazeem, Laxmi and Atul repeatedly told me that the contract
with the SABC for this sale favoured ANN7, was drafted by Gupta lawyers and that

the price of the footage was ‘peanuts’ compared to its real value.

Rahul digitised all the footage he got the very same day and catalogued and
classified it on the video library system. This meant transferring the footage from
tapes to servers. After the footage was tagged and put on the server, ANN7 was
able to retrieve and air it in a matter of seconds, something that would take the

SABC team hours or even days to do.

| have not been able to figure out why the SABC signed this contract and handed
valuable footage shot over decades to a company that had far superior archiving
technology and would be a rival to its own proposed 24-hour news channel."1%®

Evidence of Ms Y. van Biljon

1386. Ms Yolande van Biljon furnished the Commission with an affidavit and gave oral
evidence'®®2. She was appointed at the SABC as Chief Financial Officer on 25 June
2018. Much of what transpired was historical and happened prior to her tenure. She
did, however, have access to relevant books and records and could give evidence on

the topics presently under discussion.

1091 Indentured: Behind the Scenes at Gupta TV, p 55 — 56.
1092 Affidavit of 21 May 2019, Exhibit CC3, Transcript File 1/3, Day 155, p.137
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1387. Ms Van Biljon testified that all relationships between the SABC and Infinity Media
Networks (Pty) Ltd, relate to the sale and purchase of news archives by Infinity Media
during or about October 2013 and March 2014. She testified that she was aware of the
nature of the agreement described by Mr J. Scott but had no direct knowledge thereof.

From the relevant records she was able to say that:

1387.1. Infinity was issued invoices amounting to a total of R405,840.00 (incl. VAT). In
this regard she attached a schedule to her affidavit that reflects the composition
of invoices to Infinity Media. The invoices were made up of R159 600.00 for the
2000 minutes to launch ANN7; R123 102.00 and R91 200.00 for 27 minutes
and 20 minutes, respectively, of footage utilised in terms of what ANN7 and
SABC had agreed upon in respect of copyright; and R31 920.00 for ANN7's

declaration was received in respect of January and February 2014.

1387.2. Infinity did make these payments to the SABC;

1387.3. at no stage did the SABC make any payments to Infinity.

1388. Ms van Biljon testified that, as far as The New Age newspaper was concerned, the

relationship between the SABC and The New Age had the following purposes:

1388.1. The New Age would supply newspapers on a weekly basis to the SABC;

1388.2. The SABC provided The New Age with certain broadcasting services and more
particularly outside broadcasting services which were conducted at various

venues across the country;

1388.3. With reference to a schedule she could determine that the SABC had made
payment to The New Age for the delivery of newspapers in the sum of

R908,035.57 incl. VAT;
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1388.4. From what she could determine the SABC was never paid nor did it invoice The
New Age for any of the so-called “breakfast shows”™ and other outside

broadcasting services rendered by the SABC;

1388.5. From the internal records she could determine that the costs incurred by the
SABC in this context amounted to R4,268,887 excl. VAT. A schedule reflecting

this was annexed'*®*. Travelling expenses alone amounted to R2,784,009.

The agreement between the SABC and TNA Media on The New Age Newspaper

1389. Ms Mokhobo, a former Chief Executive Officer deposed to an affidavit and gave oral
evidence'®, She joined the SABC on February 2012. She was asked about her
knowledge concerning the distribution of The New Age newspaper by TNA Media and
the “breakfast shows” topic. At the time of her appointment both of these events were
already in place. The Acting Head of Legal Services, Mr T. Mathibe, had been
instructed by Mr P. Mpila, the Acting General Manager for News, and Mr Mike Siluma
as Acting Group Executive of News to attend to the “joint broadcasting agreement”. In
terms of section D9 of the Table of Authorities in the applicable SABC Delegation of
Authority Framework of 2012, the Divisional Management of News acted within their
delegated authority in the decision to enter into such agreement. The relevant contract
was concluded on 13 March 2012 and she annexed a copy of her affidavit. She signed
it on behalf of the SABC and Mr Howa signed on behalf of TNA Media. The witnesses
to the agreement were Mr Hlaudi Motsoeneng and Mr Jimmy Mathews on behalf of the
SABC. Breakfast shows would be hosted on a bi-monthly basis and the SABC
undertook to broadcast them on “Morning Live”. No partnership or joint venture was

created. TNA Media undertook the main obligations to be able to host such event and

1093 Exhibit CC3, YVB-038
1034 Exhibit CC21 dated 22/8/19, LM 01-09 and Transcript File 3/3, Day 219, p. 11
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would ensure strong attendance. At no stage was it envisaged that the SABC would
invoice TNA Media for the services rendered and it was also not envisaged that the
SABC would share in any profit made by TNA. In terms of the relevant legislation and
policies within the SABC it was not permissible that the SABC derive any payment from
any particular party in the sponsorship of any news events due to the fact that this might

limit and/or impede the impartiality and independence of the SABC.

Ms Mokhobo was able to determine (subject to SABC finance officials confirming this)
that the amount spent by the SABC in facilitating those outdoor broadcasts over a few

years amounted to some R20,326,980.

She could also confirm that the events did not stay within the contract at the prescribed
two events per month and suddenly escalated. She said that in certain cases they
almost doubled. The decision to allow for the escalation was entirely within the purview
of the News Division. The contract was also renewed. |t was signed by Mr J. Matthews

on 20 February 2015. By that time she had left the service.

It was only when she was presented with certain facts by investigators of the
Commission that she became aware that TNA was charging the various state-owned
enterprises it had engaged with and who were part and parcel of the various breakfast
shows. She said that during her tenure she had not been made aware of this. Also,
she said that at no stage during her tenure did the SABC receive any payment from

TNA Media in relation to those shows.

Ms Mokhobo emphasised that the distribution of newspapers by TNA Media originated
prior to her appointment. She said that the Board never requested that the relationship
with TNA Media regarding the newspapers be reconsidered. In fact, she testified that
she believed that the papers were being delivered to the SABC without an expectation

of remuneration and purely by virtue of the fact that there was a relationship between
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the parties pertaining to the breakfast shows. She said that she was not aware that the
SABC was in fact paying for them. She could subsequently determine with the aid of
the said investigators the amount spent by the SABC was approximately R930,873.61.
She testified that at no stage was she aware of any authorisation relating to the

newspapers or payment associated therewith.

President Zuma's version to Mr Sundaram'’s evidence

1394.

1395.

On 15 to 17 July 2019, the former President testified before the Commission. He did
not refute the evidence of his personal involvement pertaining to the establishment of
The New Age newspaper or ANN7. He admitted his participation. He explained the
reasons for him to support the birth of the ANN7 as follows: The Former President
admitted that he become friends with the Gupta family and was involved in the entities
as he found it as a good venture that would be beneficial for the public at large, with
that, found nothing corrupt or untoward about his involvement or association with the
Gupta family.'®> Moreover, the Former President stated that many had turn their backs
on him, particularly his children had suffered significantly by virtue of him being their
father, and that the Gupta family assisted his children, when many had distanced

themselves from him or his children.

He stated that the members of the Gupta family were introduced to him by Mr Essop
Pahad. They were from President Mbeki's home. They were introduced to him as good
businessmen and comrades. He stated that they were again introduced by comrades
from Gauteng who told him that they were providing transport for their employees to
work, cook lunch for them and then take them back at sunset. One of the members of
the Gupta family was a member of the International Council that was advising the

President on economic matters. He found them to be very friendly. He learnt that they

10%% Transcript, Day 133 pages 37 -40
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were friends to late President Mandela and President Mbeki. He denied that he

committed any wrongdoing with the members of the Gupta family.

1396. Here is Mr Zuma'’s version of his relationship with the Guptas and his role in the New

Age newspaper and the ANN7 TV station:

“98.1. There had been a problem that worried us- all of that in this country
the media is very biased. At all material times it is just critical. It criticises the country
etcetera. There is no alternative voice and if people could complain and say | abused
them that one | could plead guilty because | then one day having known that we
have been trying to have business who are progressive to establish a media sort of
or candid voice of what is happening.

98.2. | think even people who are ANC members had tried even to partner
with other people. It had never worked. At that time, | was the President of the ANC.
| then said to them man and making a suggestion. Can you try a business- a media
business- because you are comrades? We need an alternative voice. There are
many attempts that have been made before by progressive people but they have
never worked.

98.3. Is it possible that you could establish a newspaper? They have never
thought of the idea and we discussed this. They finally said | think it is a good idea
because it is business as well. | said fine. So they said no we will do something
about it. They came back to say now they have decided they want to establish a
newspaper. As soon as — they agreed because this was me as an individual talking
about what we had seen as a problem that the media in this country is very negative.

98.4. In fact a number of things that are done which they supposed to be
reported about at times they do not see the light of day only negativity. Once they
agreed | then thought it would be important for me to make one person aware of
this. One leader who was the Secretary — General of the ANC, Gwede Mantashe. |
said Gwede | have talked to these comrades for them to do their business and they
seem to be warm to the idea and thereafter | also informed the Deputy Secretary —
General about this to say this is an initiative of these comrades but it is an important

one.

98.5. So the two comrades and | listened to them at one time when they
wanted to say how they want to go about this- this thing. So | agreed. When they
were about to —when they were moving forward they then said can you help asking

me. Give us a name. We do not know how to call this newspaper. So | said to them
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there used to be struggle publications we used to have called Speak, Fighting Talk,

New Age etcetera. So | gave all those names.

98.6. They loved this name New Age and that is how the paper was named.
So they established a newspaper and started work. We were very happy. They even
discussed that they were going to report about provinces in this paper. So there is
no problem that is not reported to as always they are not in the national newspapers
except if there is a big thing. Let us do something different as they were saying.

98.7. When this paper was operating and really being appreciated in the
country to bring about a — an alternative voice. | then sat and said man the
newspaper, fine we succeeded. | did — | do not know and | was thinking whether |
could push then further. So | said to them this is very successful. What about a TV
channel? | suggested the channel. Somebody can they say we are abusing this —
this friendship. It was never the other way around. It was me who put them into
trouble because | said your paper is so successful. | am sure your TV thing can be
successful and they agreed. They said it is a good idea and they moved on it. | know

that people who had problems had a lot to say about this.

98.8. | thought it was a very good thing that they did. There was no law
broken there. There was no wrong things done. | discussed with business people
many things when | was still in the Government. Even suggest certain things can
you not do in your business. This was a normal kind of interaction. So they
established this and indeed ANN7 brought fresh air in the country in terms of

reporting. In terms of putting across progressive ideas.”

Broadcast Digital Migration

Dr F. L. Mutuvhi

1397. Mr F.L. Mutuvhi: Chief Director: Broadcasting Digital Migration with the Department of
Communications. He deposed an affidavit'®*® and gave evidence®®. His evidence
concerns the role and responsibilities of the Department and entities participating in the

Broadcast Digital Migration programme implemented (BDM). He holds a Master of

1096 Exhibit CC24 dated 30 August 2019
1997 Transcript File 2/3, Day 158
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Commerce in Project Management degree and a PhD in Public Administration. On 16

October 2014 he was appointed as a project manager.

Analogue television is the means by which video and audio is sent to the viewer over
the airways using a terrestrial transmitter (tower) where a normal TV can receive it
without an external device. Digital television is the means by which video and audio is
sent to the receiver over the airwaves using a digital terrestrial transmitter (tower) where

a normal TV can receive it using an external device called a decoder/set-top-box.

The objective of the programme is to release radio frequency spectrum divided through
migration of television broadcast from analogue to digital platforms without people
losing television broadcast signal in order to expand access to mobile communications
and broadband access. The programme is to be achieved through connecting citizens
to digital network by means of digital decoders (terrestrial and satellite — DTT (DTH)) as
well as integrated television sets. The BDM Programme Management Office (PMO)
was established in October 2014 to provide technical support and programmatic

implementation of the programme.

In May 2015 he was appointed to the position of Chief Director: BDM after a selection
process. He described challenges at the time, the role of the Department in relation to
other departments, details of the roll-out plan in various phases (interrupted by litigation
by eTV in the High Court, Supreme Court of Appeal and Constitutional Court), changes
in policy by Cabinet Ministers, and the actual roll-out “journey” so far. He provided a
status report as at August 2019 and no doubt there have been new developments since

then.
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1401. All of the above makes interesting reading. In his evidence'®® he stated that the key
ingredient of finalisation delayed mainly by Government dithering as well as the
litigation, was the availability of the decoders. Nothing in his affidavit or evidence falls
within the Commission's terms of reference. The main issue however, at least since
2008, was the question whether set-top-boxes should have encryption capabilities or
not. The background to this debate and the role of various Ministers of Communications
is fully set out in the minority judgment of the Constitutional Court in a judgment dated
8 June 20178, The majority agreed with the factual background description. The main
question was actually whether the Minister (Muthambi) had the legal authority to make
a policy determination. The debate whether there should be encryption or not and the
role of Ministers in this context do not concern this Commission having regard to its

mandate.

Mr A.L. Jansen van Vuuren

1402. Mr A.L. Jansen van Vuuren: SAPO Project Manager for the BDM Project. He made an
affidavit dated 2 September 2019''®, and also gave evidence'?'. He stated that the
Post Office was appointed as Distribution Partner for the BDM Project. He described
its functions and duties. He noted some 17 challenges facing the Post Office. As is
now almost usual, one of these was the fraudulent completion of the set-top-box
installation voucher forms. This should concern the prosecuting authorities. He

provided a summary of SAPO investigations relating to lost or damaged items. He also

1098 Transcript File 2/3, Day 158, p. 40 of 92

1093 Electronic Media Network Ltd and Others v eTV (Pty) Ltd and 14 Others, Case CCT 140/16, 141/16 and 145/16,
2017 (9) BCLR 1108 (CC)

1100 Exhibit CC31
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gave details of the BDM roll-out status. Nothing in his affidavit or evidence brings this

topic within the parameters of the Commission's mandate.

Mr L.R. Kruger

1403. Mr L.R. Kruger: Technical Advisor to Ministers D. Pule and Y. Carrim (Encryption and
Introduction to the MultiChoice contract). Mr Kruger made an affidavit dated 21 August
201922 and gave evidence'®*. He has extensive experience gained over a period of
40 years in the fields of Telecommunication, Broadcasting and Data Communications.
During the period January 2012 — July 2014 he was employed by the Department of
Communications as a Technical Advisor to the mentioned Ministers. His services were
in relation to the Digital Terrestrial (DTT) project roll-out for South Africa. As a core part
of his duties was his role to ensure that the Minister and other departments directly
under the Minister’'s control all understood what the DTT project was about. In essence
the BDM project is about converting the “old” analogue TV and Radio
transmission/transmitter equipment to the latest digital broadcasting equipment. He
gave examples of the advantages of the project. The Government decided to provide
= 5 million set-top-boxes (STB's) to poor households at no cost, to ensure that the
majority of the population could receive TV and Radio signals on all TV sets irrespective
of how old the units were. He gave details of the STB control system which is in essence
a computer which has the capability to control STB's by being able to “disable or switch
on/off a STB". For instance, a stolen STB can be disabled and a non-paying subscriber
can be “switched off". Disabling the STB also stops the unit from functioning in/on

foreign networks.

1102 Exhibit CC20
1103 Transcript File 3/3, Day 162
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However, one of the critical capabilities of the control system is that of Encryption. This
function “scrambles” data to prevent unauthorised “taping/copying” of TV and Radio

programmes.

He established that Sentech (the Government owned TV and Radio signal distributer)
already had an STB control system in place and fully operational and working with
trained staff. During March 2012 he wrote to Minister Pule informing her of Sentech’s
capabilities. Initially the SABC technical team and management agreed to Sentech
providing STB control in the DTT network and agreements were drawn by Sentech
indicating costs, responsibilities etc. for the use of the STB control system. The SABC
and eTV were on the verge of signing agreements with Sentech when Mr Hlaudi
Motsoeneng, the acting COO of the SABC suddenly decided that the SABC would no

longer require STB control.

On investigating the reason, it turned out that Mr Motsoeneng had signed an agreement
with MultiChoice in which the latter “banned” the SABC from using an STB control
system on the DTT network. Among the reasons MultiChoice was providing and had
also convinced Mr Motsoeneng of was that providing an STB control system would
render the SABC TV channels as no longer “Free To Air’, supposedly meaning that all
SA citizens would have to pay to watch TV. His view was that this was all nonsense as
all Free To Air channels were just that: no viewers of FTA channels would have to pay
to watch. MultiChoice’s network is fully encrypted, which is just to protect the network
and the data travelling on the network. The conclusion of the DoC project team was

that MultiChoice did not want another PAY TV channel operator in South Africa.

Minister Y. Carrim set up a forum to try to get all parties to agree to using an STB control
system or to come to a consensus as to how to run the SA DTT network according to

the existing SA Policy document. MultiChoice, supported by Mr Motsoeneng, approved



1408.

Ms L.

1409.

496

all suggestions of STB control in the DTT network. The Department in turn received
support from both the then CEO Ms L. Mokhobo and the then Chairlady Ms E.

Tshabalala.

However, another change of Ministers again put the STB control system further in
dispute when Minister Faith Muthambi with full support of Mr Motsoeneng decided to
go against the Government and ANC recommendations that an STB control system be
implemented in the DTT network. This points to a clear abuse of power and the
question is why President Zuma stood idly by (if he did) and tolerated this change in
policy? Both Minister Muthambi and Mr Motsoeneng were, of course, keen supporters
of President Zuma, as various witnesses have confirmed. Parts of Mr Kruger's evidence
was severely criticized by Mr Mawela on behalf of MultiChoice as being unscientific,

unfounded and of little evidential value. This appears hereunder.

Mokhobo: Former Chief Executive Officer

The evidence of Ms Mokhobo relating to her knowledge of the TNA Media and breakfast
show topics has already been dealt with. In her first affidavit she did not refer to the
MultiChoice agreement. She first testified on 4 September 2019 and returned on 26
February 2020"%. She had deposed to a second affidavit''®>. In the main this dealt
with events leading up to the signing of the MultiChoice agreement with the SABC,
which will be dealt with hereunder. However, as far as Digital Migration was concerned,

she described the key issues as follows:

“The country-wide digital migration program has been stalled for 11 years now since
its policy, the Broadcasting Digital Migration (“BDM") Policy was approved by

Cabinet and reflected in the Government Gazette on 8 September 2008. This

1104 File 3/3, Day 219
1105 Referred to as Exhibit CC21A dated 16 October 2019
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resulted from a seeming lack of policy agreement and/or implementation coherence

as the Ministerial leadership of the Department of Communications changed hands:
Ms lvy-Matsepe-Casaburri: June 1999-April 2009;

Ms Manto Tshabalala-Msimang: April 2009-May 20089;

Mr Siphiwe Nyanda: May 2009-October 2010;

Mr Roy Padayachie: November 2010-October 2011;

Ms Dina Pule: October 2011-July 2013;

Mr Yunus Carrim: July 2013-May 2014;

Ms Faith Muthambi: May 2014-March 2017;

Ms Ayanda Dlodlo: March 2017-October 2017,

Ms Mmamoloko Kubayi-Ngubane: October 2017-January 2018;

Ms Nomvula Mokonyane: January 2018-November 2018;

Ms Stella Ndanebi Abrahams: November 2018 to August 2021; and
Ms Khumbudzo Ntshavheni: August 2021 to date

The Department of Communications effectively changed hands 10 times in as many
years, resulting in real leadership crisis as the broadcasting sector found itself with
no solid Digital Terrestrial Television (“DTT") direction as it pertained to Set Top Box
("STB") technology choices, despite the provisions of the then existing BDM policy
of 2008."

Mr Yunus Carrim

1410. Former Minister of Communications (between 10 July 2013 and 24 May 2014) deposed

to an 80 page affidavit on 30 January 2020''%. He also gave oral evidence®. This

section will only deal with his comments regarding digital migration, which Mr Kruger

had already patrtially explained. Soon after his appointment as Minister, he discovered

that he had entered a challenging environment. There were deep suspicions and

hostilities between officials in the department. He said that the department lacked

coherence and cohesion. They, nevertheless, had to ensure that South Africa met its

1108 Exhibit CC41
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17 June 2015 deadline for the completion of the digital television regulation process,
set by a United Nations Agency, the International Telecommunications Union. In
addition, other Ministers and senior ANC leaders made it clear to him that they needed

to prioritise the inter-related tasks of digital migration and the Broadcasting Policy.

1411. He gave an overview of the importance of digital migration, but stated that he was no

expert on the topic.

1412. The BDM Policies of 2008 and 2012: The objectives of the 2008 policy were the

following1ee:

1412.1. “Strengthening South Africa’s capacity to be a more effective information

society and knowledge economy;

1412.2. Reducing the digital divide between the rich and poor;

1412.3. Releasing much-needed radio frequency spectrum for wireless broadband and

mobile communications;

1412.4. Stimulating the development of the local electronic manufacturing industry and

job creation;

1412.5. Provision of e-Government services;

1412.6. Encouraging additional television channels and in different languages to

promote access to information and contribute towards nation-building;

1108 Exhibit CC41, CC41-YC-011 to CC41-YC-012
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Providing a framework for community television and mobile broadcasting

services;

Providing access to broadcasting for people with disabilities;

Developing the electronic manufacturing industry;

Encouraging the creative industries; and

Serving the needs of the disabled.

1413. The 2008 BDM policy stated that the STB's would have a control system for the

following reasons:

1413.1.

1413.2.

1413.3.

1413.4.

1413.5.

1413.6.

To protect government’s investment in subsidised STB's;

To protect consumers from low quality non-conformant STB's;

To unscramble encrypted signals;

To stimulate the local electronic manufacturing industry;

To prevent the STB'’s from being used outside South Africa and disable stolen

STB's; and

To allow for mass and unique messaging and interactivity with government”.

1414. In 2012, an amendment to the 2008 BDM policy was gazetted, mainly to revise the

transition period for digital migration and to adopt the advanced DVB-T2 as the DTT

standard and soften the use of the STB control system (2012 BDM”). The 2012 BDM

policy retained the main objective as set out in the 2008 BDM policy, namely, to facilitate



1415.

1416.

1417.

1418.

1419.

500

the development of the South African electronic manufacturing industry. However, the
term “encryption”was deleted, but the “control” on STB's remained to ensure that STB's

complied with the standards of the South African Bureau of Standards (“SABS").

On 14 September 2012 the STB strategy was gazetted. It emphasised the need to
procure STB's from local manufacturers, ensure local industry is protected and
encourage black-owned STB manufacturers. SABS standards had to be adhered to

without which TV households would become vulnerable to grey market importers.

When Mr Carrim became Minister, the project was already 5 years behind with the
beginning of the STB roll-out programme. Some were of a technical nature, the other
related to legislation. There were also four Ministers of Communications between the
five-year Presidential term 2009-2014. Why? There is no readily apparent answer for

this.

Mr Carrim emphasized that STB control would meet the policy objectives of a
conditional access system with encryption functionality. “STB control” was thus not a
technical term but a policy directive to protect STB's. Mr Carrim said that for the

Government it did not matter which system of control was used.

During 2012 an ANC conference emphasized the need for competition in the Pay-TV
sector. The manufacture of STBs should be linked to a long term vision to manufacture
integrated digital TVs. Digital broadcasting should be implemented as soon as possible
to accelerate the release of “digital dividend” spectrum. He referred to more than a

dozen criteria for deciding the approach to control STB's but details are not necessary.

The BDM policy was again amended on 4 December 2013 by Cabinet. It took into
account the value of Digital Migration, the eTV judgment, delays in the STB roll-out

programme, the failure of the facilitation process to arrive at some consensus, the
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criteria for STB control and South Africa's highly concentrated media market (with

reference to Naspers) amongst others.

As they saw it then, there was a vicious struggle between MultiChoice (which had been
unbundled from Naspers and was a listed JSE company since 27 February 2019) and
eTV over STB policy — and both sides tried to influence the SABC. ICASA fully

supported the control policy, as did Sentech.

A key aspect of the debate between FTA and Pay-TV broadcasters was that Pay-TV
takes the FTA programmes for free and re-broadcast them and uses the programmes
to build market share. In so doing, they acquired two revenue streams and
subscriptions, which was unfair. STB control would allow FTA broadcasts to protect

their content against unauthorised use.

Mr Carrim gave details of the high concentration of the media industry, dominated
mainly by Naspers which had a terrestrial subscription TV in the form of M-Net, owned
by MultiChoice, had more than 98% of direct to home (DTH) satellite subscription TV

and controlled the country’'s internet service providers mainly through MWeb.

The SABC/MultiChoice Agreement will be dealt with separately hereunder. At this
stage it must be remembered that it is not this Commission’s task to decide whether or
not encryption is desirable and who should be the service providers seen from all
angles. That is Government policy. The role of Naspers in the Apartheid era is also
shameful but now irrelevant in the context of the Commission’s terms of reference. Mr
Carrim went into great detail about certain incidents where he was insulted by either Mr
Bekker and/or Naspers itself. He spent a great deal of time defending his own integrity
where it was attacked by a comment that he was “in the pocket” of eTV. He described
the personality defects of Mr Bekker in great detail as well. At the end of the day this

was not part of this Commission’'s mandate, but some detail may be provided on the
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question of whether the government’s policy was “captured” somehow. It does seem
that intense lobbying by interested parties did take place but that in itself is not unlawful,
but should most probably be addressed more concisely in an “Ethics Code” made
applicable to Ministers, Deputy-Ministers, Members of Parliament and Directors-
General of government departments and chief executive officers of state-owned
enterprises. Atthe end of the day Mr Carrim himself conceded that, despite allegations
and counter-allegations of corruption, he himself could not attest to having personal
knowledge of any fraud and/or corruption in respect of the SABC/MultiChoice
Agreement. Naspers's alleged attempts to improperly influence government policy on

digital migration will be dealt with.

The contract between the SABC and Multi-Choice

1424. In what follows the sequence of events will be found in the 2™ supplementary affidavit
of Ms L. Mokhobo!'®®, She also gave oral evidence again in that context on 26 February
2020"°_ There is no point in repeating her oral evidence on those topics set out in her
affidavit. However, one particular comment strikes the eye, and is a thread that runs

throughout the SABC saga and | quote!!':

“Chairperson: If there is something you can say now you can do so.

Ms Mokhobo: Chair the SABC had been contested terrain for years prior to my going
there — in there. There were people who reported to other people in powerful places
and they would try to throw their weight around and impose their will. | think the
former Minister yesterday articulated how he was told by Mr Motsoeneng in no
uncertain terms about certain issues that Mr Motsoeneng had no right knowing
about. He boasted to me many times how he was close to the President, how he
had been at the President's until two am, how this or the other, President, President,

and | think I mentioned in the previous session when | said in front of you Chair that

1109 Exhibit CC21(a) dated 16 December 2019
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there would be Ministers coming to see Mr Motsoeneng and not me, which was
strange as the head of the company if you have the high ranking individual you
would expect them to see you, but there were agendas and sub-agendas, we
certainly didn't the serve the same agenda. For me the agenda was very simple, it
was go in make the organisation work, make it deliver on its mandate, make sure
that everything is does is lawful and ultimately make sure that it is profitable. But
there were other sub-agendas and Chair speaks of culture, certainly the interest of
MultiChoice became paramount to Motsoeneng to the detriment of the organisation.
Yes, he claims that he succeeded in bringing R500 million into the organisation, it
was R100 million per year. There is somewhere where | do very rough calculations
about different scenarios for the SABC, that was very little compared to what the
SABC was forced to concede as a result of this man. Chair the SABC had a history
of Boards not agreeing with each other and just as they say the tone gets set at the
top you know, if the top being the Board itself was not agreed on certain principles
and we had Board Members siding with this person and others siding with the other
there is no way that the organisation could work as a healthy organisation, and as |
say this had been going on for years. | am not sure what will fix that organisation,
other than to ensure that people who are brought in are people of real integrity who
are ethical, who are totally committed to what is good for the organisation and do
not forget at any given time what their true purpose in the organisation is, but sadly

is was not to be.”

1425. It is appropriate to repeat the next important facets of her affidavit regarding the said

agreement!’12.

Events leading to the signing of the MultiChoice contract

1426. The sequence of events leading to the signing of the Contract were as follows:

1426.1.

On 15 May 2013, when MultiChoice ("MCA") wrote a set of proposed provisions
to Mr Motsoeneng that would form the basis of MCA/SABC Multi-Channel
Agreement it (MCA) had seen an opportunity to cause a major policy shift in

the digital terrestrial TV transformation project.

1112 Exhibit CC21(a), CC21-LM-72 to CC21-LM-83
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On 6 June 2013 the SABC Interim Board and MCA's Chairman Mr Letele, CEO
Mr Imtiaz Patel together with Mr Greg Hamburger met to discuss the substance
of the future Multi-Channel Agreement as a follow-up to the letter referred to
above. Of particular contention, as may be gleaned from the verbatim minutes
of the said meeting, were two provisions that effectively dictated the SABC's
2008 Digital Migration Broadcast (BDM) Policy-based strategy on STB

encryption. They stated the following:

Paoint 9 "The offer presupposes that all SABC Channels on its DTT platform will be
made available to the public unencrypted, without a conditional access system and
thereby incidentally receivable by the MCA DTT decoder."

Point 10 "MCA, the SABC, Sentech (if required), work together to promote carriage
of all the SABC's free to air channels on the SABC free-to-air multiplex will be made
available to MCA satellite platform, subject to available capacity. This is in order to

enable the SABC to generate revenue from day one".

She was joined by SABC Board member, Mr Mavuso, in categorically stating
that points 9 and 10 were not enforceable through the future Multichannel
Agreement, and entirely dependent on the Department of Communications
(DoC) and government deciding to amend the 2008 BDM Policy to reflect the
change. Moreover, the DoC had begun a Must-Carry Regulations review
process, which could ultimately lead to the SABC being paid for any channels

that were broadcast through MCA and other satellite platforms.

On 2 July 2013 she took an emergency leave of absence from and returned to

work on Monday 8 July 2013.

She became aware of the signing of the business agreement between SABC
and MultiChoice when the former chairperson, Ms Tshabalala informed her of
the decision to enter into the contract in her absence. She accused her of being

derelict in not being available on the day when the Finance, Investment and













































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































