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Mini Summary 

The accused, who was 17 years old at the relevant time, was convicted of attempted robbery. In 
terms of a pre-sentence report which was obtained, correctional supervision was recommended by the 
probation officer. Both the prosecutor and the attorney of the accused requested that the accused be 
sentenced in terms of the pre-sentence report. The Court sentenced the accused to 12 months’ 
correctional supervision. However, the sentence reflected on the J15 charge sheet stated that the 

accused was to be placed under the supervision of a probation officer for 12 months, in terms of 
section 290 of the Criminal Procedure Act 51 of 1977. 

Held that section 290 referred to above was replaced by section 99 of the Child Justice Act 75 of 
2008. In deciding what to do about the error, the Court recognised that the sentence intended by the 
trial court was that of 12 months’ correctional supervision in terms of section 276(1)(h) of the 
Criminal Procedure Act. It was decided that the safest course would be to set aside the section 290 

order and the sentence of correctional supervision and to remit the matter for sentencing afresh. 
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ROBERSON J: 

[1] This matter has been sent on special review by the Senior Magistrate, Uitenhage. 

[2] The accused, a 17-year-old youth, was convicted in the Magistrate's Court, Uitenhage, sitting in 
KwaNobuhle, of attempted robbery. A pre-sentence report was obtained and the recommendation of 
the probation officer was that the Court should impose "Correctional Supervision 1(h) of the Criminal 
Procedure Act, Act 51 of 1977 as amended." Presumably she was referring to section 276(1)(h) of the 

Criminal Procedure Act. 
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[3] Both the prosecutor and the accused's attorney requested that the accused be sentenced in 
accordance with the probation officer's recommendation. According to the transcribed record of the 
proceedings, the magistrate imposed the following sentence: 

"The court sentenced (sic) the accused per the report in terms of Section 276(1)(h) of the 

Criminal Procedure Act 51 of 1977." 

A little later she added: 

"Twelve months correctional supervision." 

[4] However, the sentence reflected on the J15 charge-sheet was recorded as: 

"In terms of s 290(1) or (3) of CPA Act 51/1977, it is ordered that accused be placed 

under the supervision of a probation officer for a period of 12 month[s]." 

[5] As pointed out by the Senior Magistrate, section 290 of Act 51 of 1977 was repealed by section 99 

of the Child Justice Act 75 of 2008. Section 290 provided options for dealing with convicted children, in 
the place of punishment. 

[6] Section 78 of Act 75 of 2008 provides for the postponement or suspension of passing of sentence, 
and for the application of the provisions of section 297 of Act 51 of 1977. Section 297 of Act 51 of 
1977 provides for the conditional or unconditional postponement or suspension of sentence, and one 
of the conditions of postponement or suspension, contained in section 297(1)(a)(i)(ee), is submission 

to the supervision or control of a probation officer. The senior magistrate proposes that the sentence 
reflected on the J15 be altered by the deletion of the reference  
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to section 290 of Act 51 of 1977 and the substitution thereof with section 297(1)(a)(i)(ee) of Act 51 of 
1977. 

[7] The difficulty with this proposal is that the sentence reflected in the transcribed record is one of 
correctional supervision in terms of section 276(1)(h) of Act 51 of 1977. This sentence appears to 
have been the one intended by the magistrate, because she specifically referred to the 

recommendation of the probation officer, which both the prosecutor and the accused's attorney had 
supported. 

[8] In view of the uncertainty, I believe the safest course to take is to set aside the section 290 order 
and the sentence of correctional supervision and remit the matter to the magistrate for sentence 
afresh. If she imposes correctional supervision again, in formulating the sentence, she should have 
regard to the commentary in Du Toit et al Commentary on the Criminal Procedure Act at 28-10P to 

28-10Q, and the authorities referred to therein. 

Order 

[9] The order made by the magistrate in terms of the repealed section 290 of the Criminal Procedure 
Act 51 of 1977, and the sentence of 12 months' correctional supervision imposed in terms of section 
276(1)(h) of the Criminal Procedure Act 51 of 1977, are set aside. 
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[10] The matter is remitted to the magistrate to impose sentence afresh. 

(Dambuza J concurred in the judgment of Roberson J). 

 

 


