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NATIONAL ASSEMBLY   

QUESTION FOR ORAL REPLY  

PARLIAMENTARY QUESTION NO.: 3807 

DATE OF QUESTION: 26 OCTOBER 2012 

 

3807. Mr. JB. Sibanyoni (ANC) to ask the Minister of Justice and Constitutional   

          Development: 

1) Whether he intends amending the Insolvency Act, Act 24 of 1996, to align it with 

the Constitution of the Republic of South Africa, 1996, in order to amend the 

provision which casts the onus on a solvent spouse after sequestration to prove 

that property claimed by her is in fact her own; if not, why not; if so, 

2) Whether he will consider the effect that specified Act has on debtors participating 

in the debt counselling process in accordance with the provisions of the National 

Credit Act, Act 34 of 2005; if not, what is the position in this regard; if so, what 

are the relevant details? 

NO 3807E 

Reply: 

 

1. I want to inform the Honourable Member, that, yes the Insolvency Act of 1936 is under 

review. The intention is to repeal the current outdated legislative framework of 1936, 

and replace it with an entirely new statute which is in line with current circumstances 

and realities and, of course, constitutional imperatives. A Bill to this effect has reached 

an advanced stage of development. To respond specifically to the question raised by 

the Honourable Member, it can be mentioned that the Bill in progress does not repeat 

section 21 of the Insolvency Act of 1936 which provides for the vesting of the assets of 

a solvent spouse in the trustee and casts an onus on the solvent spouse to prove 

entitlement to the property. 

2. Yes, the effect which insolvency proceedings have on debtors participating in a debt 

counseling process in terms of the National Credit Act 34 of 2005 is taken into 
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consideration in the Insolvency Bill referred to above. In terms of the Bill a liquidation 

order in respect of a natural person cannot be granted unless the court is satisfied that 

an application for debt review in terms of section 86 of the National Credit Act 34 of 

2005 has been concluded or the court is satisfied that such an application would not 

serve a useful purpose. Provision is further made that the liquidator may, if authorized 

thereto by the Master or by resolution of a meeting of creditors of the estate, apply to a 

debt counselor for a declaration of reckless credit in terms of section 86(6)(b) of the 

National Credit Act 34 of 2005. 

 


