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IN THE MAGISTRATE‟S COURT DISTRICT OF JOHANNESBURG 

HELD AT JOHANNESBURG 
 

      CASENUMBERS:  105566/12 
         118780/12 

         116670/12 
 

 
In the matter between: 
 
Case number 105566/12 

 
(Debt counsellor*)            Applicant  
 

And 
 

(Consumer*)           First Respondent 
AFRICAN BANK      Second Respondent 
PRICE AND PRIDE      Third Respondent 

JET        Fourth Respondent 
 

Case number 118780/12 
 
(Debt Counsellor*)            Applicant  

 
And 

 
(Consumer*)            First Respondent 

(Consumer*)       Second Respondent 
EDGARS STANDARD BANK OF SA LIMITED  Third Respondent 
RCS CARD – EASTON BERRY    Fourth Respondent 

RCS CARD – EASTON BERRY    Fifth Respondent 
AFRICAN BANK      Sixth Respondent 

AFRICAN BANK      Seventh Respondent 
AFRICAN BANK      Eight Respondents 
AFRICAN BANK      Ninth Respondent 

BEARS       Tenth Respondent 
DIRECT AXIS      Eleventh Respondent 

STANDARD BANK – HOME LOANS   Twelfth Respondent 
 
Case number 116670/12 

 
(Debt Counsellor*)            Applicant  

 
And 
 

(Consumer*)           First Respondent 
STANDARD BANK OF SOUTH AFRICA LIMITED Second Respondent 

BOSTON FINANCE CC     Third Respondent 
BOSTON FINANCE CC     Fourth Respondent 
BAYPORTT FINANCIAL SERVICES (PTY) LTD  Fifth Respondent 
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AFRICAN BANK      Sixth Respondent 
FOSCHINI RETAIL GROUP SERVICES (PTY) LTD Seventh Respondent 

REAL PEOPLE (PTY) LIMITED    Eight Respondents 
BAYPORTT FINANCIAL SERVICES (PTY) LTD  Ninth Respondent 

REAL PEOPLE (PTY) LIMITED    Tenth Respondent 
BAYPORT FINANCIAL SERVICES (PTY) LTD  Eleventh Respondent 
NEDBANK LIMITED      Twelfth Respondent 

EDCON (PTY) LTD       Thirteenth Respondent 
 

 

Date: 11 December 2012 
 

Coram:  Mr HR Viana 

 
Appearances:   Case number 105566/12 In Person  

Case number 118780/12 Ms Van Dommelen  
Case number 116670/12 Ms Ebrahim   

 

 

 

JUDGMENT 

 

 

[1] On 11 December 2012 I delivered an ex tempore judgment. These 

are the reasons for that judgment. 

 

[2] On the roll today there are various debt review matters, matters 

that are placed on the roll by various debt counsellors. Some of the 

debt counsellors have up to ten matters on the roll and others less. 

Except insofar as the personal circumstances of each of the 

consumers are concerned, each debt counsellor‟s matter is similar 

in form. I accordingly requested the respective legal representative 

in each of the matters to address the court in matters relating to 

the debt review applications. The reason for this written judgment is 

that debt reviews insofar as it relate to the practice in the South 

African Magistrate‟s Courts are still a novelty. In this judgment I will 

not only show the difficulties encountered when considering an 

application for debt review, but also attempt to give some 

guidelines that might assist debt counsellors when applying for a 

debt review order.   
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[3] Societies have since time immemorial struggled with debts and 

over-indebtedness. Those difficulties did not disappear. The debt 

review procedures in the National Credit Act 34 of 2005 (“the NCA”) 

are the latest attempt to provide a solution. The purpose of the NCA 

insofar as it relate to over-indebtedness is to address and prevent 

over-indebtedness of consumers, provide mechanism for resolving 

over-indebtedness and the satisfaction of all responsible financial 

obligations of the consumer1. I am also mindful of the fact that “the 

NCA is designed to protect consumers, but it was not intended to 

make South Africa a „debtors paradise‟”: per Willis J in Firstrand 

Bank Ltd t/a First National Bank v Seyffert and Another and Three 

Similar Cases 2010 (6) SA 429 (GSJ) at paragraph [10]. Annina H 

Perrson2 describes the purposes of debt rescheduling as follows:  

Debt restructuring has a number of purposes, the main one being 

rehabilitation. People who are heavily indebted must be given the chance 

of solving their financial problems and in this way of leading more 

adequate and socially useful lives. This rehabilitative purpose, however 

has to be balanced against the individual creditors‟ rightful interest in 

asserting their financial claims. The institute of debt restructuring is 

designed to make even-handed provision for these somewhat 

contradictory interests. The Act also has a preventive purpose, in the 

sense of making credits less readily available so as to ensure that fewer 

people will get into situations of overindebtedness. A third purpose of debt 

restructuring is to favour the creditor collective in the sense of debtors 

coming to pay at least part of what is owing. Through debt restructuring 

the debtor usually pays more than would otherwise have been the case. If 

both the debtor and his creditors benefit, society will be spared a great 

deal of expense in various fields. It is also important that the debt 

restructuring system should not impair general payment morale and that it 

should be constructed so as to gain the confidence of the general public. 

 
The NCA introduces the office of the debt counsellor. The National 

Credit Regulator is tasked with the registration of debt counsellors 

and in general exercise control over debt counsellors3. In terms of 

section 86 the principal function of the debt counsellor is to assist 

the over-indebted consumer with the process of debt review and to 

                                                 
1 Section 3(g) and (i) of the NCA.  
2 See article online http://www.scandinavianlaw.se/pdf/50-30.pdf 

3 See sections 44, 45, 46 and 47 

http://www.scandinavianlaw.se/pdf/50-30.pdf
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eventually relieve him from his financial strain4. In order to obtain a 

responsible debt re-arrangement order the consumer and credit 

provider must participate in good faith in the review and 

negotiations5.  

 

Manner of referral to the Magistrate’s Court 

 

[4] If the debt counsellor concludes that the consumer is indeed over-

indebted the debt counsellor may issue a proposal and refer the 

matter to the Magistrate‟s Court recommending that an order be 

made that one or more of the credit agreements be declared to be 

reckless credit and/or that one or more of the consumer's 

obligations be re-arranged. The provisions of rule 55 apply: National 

Credit Regulator v Nedbank and Others 2009(6) SA 29 (GNP). The 

debt review application should be brought in the Magistrate‟s Court 

district which has jurisdiction in respect of the person of the 

consumer: National Credit Regulator v Nedbank and Others (supra). 

A debt counsellor has to ensure that the application for debt review 

was served properly. Rule 9 provides for the manner of service. Also 

available to the parties – if so agreed in writing - is service by way 

of facsimile or email: National Credit Regulator v Nedbank and 

Others (supra). Service by way of facsimile and email need to be 

proved as the mere production of a copy of a document generated 

by an electronic device would not suffice. The provisions of section 

176 of the Magistrate‟s Court Act is not available to the debt 

counsellor as the debt counsellor is generally not authorise to 

function as a sheriff of the court. Accordingly the debt counsellor 

                                                 
4 In Pelzer v Nedbank Ltd 2011(4) SA 388 (GNP) at 6.3 Goodey AJ states That the purpose of the 
Act that a consumer who is over-indebted is granted a 'moratorium' and is assisted to get his 
'house in order', but his liability to repay does not disappear.  
5 Section 86(5)(b).  
6 “The return of a messenger or any person authorised to perform any of the functions of a 

messenger to any civil process of the court, shall be prima facie evidence of the matters therein 
stated.”  
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would need to show that there was an agreement to serve by 

facsimile or email, the particular facsimile number and email 

address of each credit provider at the time the application for debt 

review is served. In some instances the debt counsellors rely on 

what is termed a “general consent of service”. The difficulty with 

these so-called “general consent of service” is that these documents 

(in many instances copies are handed in, the name of the author 

thereof is omitted, in some instances the documents are illegible 

and the documents are unsigned) are outdated. The documents 

were generated some two to three years ago and are addressed to 

no person in particular. The court has thus no way to establish 

whether the information contained therein is still applicable or even 

reliable.   

 

Considering reckless credit 

 

[5] The debt counsellor‟s duties do not end once the application is 

properly served and set down for hearing. In Collet v FirstRand 

Bank Ltd 2011(4) SA 508 (SCA) it was held (at para 11) that: 

 

The role of the debt counsellor does not end with his referral of the matter to the 

Magistrate‟s Court. His „proposal‟ takes the form of an application governed by 

the Rules of the magistrates‟ Court and he is required to be present in court, 

participate in the hearing and assist the court by way of furnishing evidence, 

making submissions and answering questions.    

Rearrangement in terms of section 86(7)(c)(ii) can occur by –  

(i) extending the period of the agreement and reducing the 

amount of each payment due accordingly; 

(ii) postponing during a specified period the dates on 

which payment are due under the agreement; 
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(iii) extending the period of the agreement and postponing 

during a specified period the dates on which payments 

are due under the agreement; or 

(iv) recalculating the consumer's obligations because of 

contraventions of Part A or B of Chapter 5, or Part A of 

Chapter 6.  

[6] In none of the matters that served before me did any of the debt 

counsellors attempt to declare any agreement to be the result of 

reckless credit. Section 86(6)(b) burdens a debt counsellor with a 

duty to determine – if the consumer seeks a declaration of reckless 

credit - whether any of the consumer‟s credit agreements appear to 

be reckless. The consumer, who is generally unaware of the 

provisions of the NCA, would not be acquainted with the prohibition 

against reckless credit. It would appear that the provisions of 

section 86(6)(b) envisaged a decision by a well-informed consumer 

and not a consumer ignorant of his or her rights. Accordingly, it 

would appear that the debt counsellor would have to not only 

inform the consumer about the existence of the prohibition against 

reckless credit, but also in addition explain the nature of reckless 

credit to the consumer. Once the debt counsellor explained reckless 

credit to the consumer, then only would the consumer be able to 

make an informed decision whether he or she would require a 

declaration of reckless credit. Invariably the applications would 

contain a bald allegation that the consumer does not require a 

declaration of reckless credit. This is insufficient. The debt 

counsellor needs to show that the consumer, who is well-aware of 

his or her entitlement to a declaration of reckless credit elected not 

to enforce that remedy.  
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Reasons for the consumer’s over-indebtedness  

 

[7] A further matter for determination is the reason the consumer 

became over-indebted. In the applications that served before me 

there is either a total absence of any reasons or there would appear 

standardised reasons for example that the interest rates, utility 

rates or general costs of living increased. The reasons for the 

consumer‟s over-indebtedness and the cause of his or her financial 

difficulties are part of the facts that the court needs to consider to 

make a determination whether the consumer is participating in good 

faith in the review.  

 

[8] Ms Ebrahim submitted that one of the difficulties that the debt 

counsellor‟s face is that in some instances credit providers when 

requested to provide copies of their respective credit agreements 

fail to provide copies thereof. This omission – so the argument 

continues – causes the debt counsellor to have difficulty in 

assessing whether a particular debt would amount to reckless 

credit. In many instances the reason for the credit providers‟ failure 

to provide copies of a particular credit agreement remains unknown. 

In my view the consumer (and the debt counsellor perhaps as agent 

of the consumer) has various remedies in terms of the NCA 

available. In terms of section 65 a credit provider is obliged to 

deliver or at least make available (in some instances free of charge) 

any document prescribed in the NCA. Examples of documents so 

prescribed are referred to in section 93, section 108 and section 

1107. The credit provider must deliver to the consumer, without 

charge, a copy of the document that records their credit agreement 

(section 93). Section 108 provides that a credit provider must offer 

                                                 
7
 The NCA make reference to other documents also, the principal documents are referred to in 

these particular sections of the NCA.  
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to deliver to each consumer periodic statements of account. In 

addition a credit provider - at the request of the consumer – to 

deliver without charge to the consumer the current balance of the 

consumer‟s account, any amounts credited or debited during a 

specific period, any amounts currently overdue and any amount 

currently payable and the date it became due.    

 

[9] Ms Ebrahim requested a postponement in order to utilise the 

provisions in rule 23(13) to obtain documents form the consumer‟s 

credit providers. Rule 23(13) provides that: 

(a) Any party to any proceeding may at any time before the hearing thereof deliver a 
notice similar to Form 15B of Annexure 1 to any other party in whose pleadings or 
affidavits reference is made to any document or tape, electronic, digital or other form of 
recording to produce such document or tape, electronic, digital or other form of recording 

for his or her inspection and to permit him or her to make a copy or transcription thereof. 
(b) Any party failing to comply with a notice under paragraph (a) shall not, save with the 
leave of the court, use the relevant document or tape, electronic, digital or other form of 

recording in such proceeding provided that any other party may use such document or 
tape, electronic, digital or other form of recording. 

  In the present matter none of the credit providers opposed the 

matter and accordingly there are no pleadings or affidavits that 

contain any reference to documents and other devices. The 

postponement was refused.  

 

Debt Review application lapsed 

 

[10] In one of the matters (case number 118780/12) the consumers 

approached the debt counsellor on 2 August 2010 to apply for debt 

review. In another matter (case number 116670/12) the consumer 

applied for debt review on 29 November 2011. There is no 

explanation to show what the cause of the delay is, but more 

importantly is that the court is furnished with information that is 

stale. The personal and financial information of each consumer at 

the time of the hearing is respectively more than two years and 
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more than twelve months old. Over the course of two years and 

even twelve months there may be many changes. For example; 

new additions to the family, wages and salary increases (or even 

decreases), bonuses might have been paid, additional financial and 

other burdens might have been incurred and so forth. Ms Van 

Dommelen submitted that if a new application for debt review is 

commenced then the consumers would be in a precarious position 

as the credit providers would be able to take legal action. This 

argument does not convince. A credit provider may terminate a 

debt review in terms of section 86(10) even after the matter is 

referred to the Magistrate‟s Court and the matter is still pending for 

hearing: see Collet v FirstRand Bank Ltd (supra).  

 

[11] The NCA contains no provisions that deal with the lapsing of a debt 

review application. A debt review does, however, lapse once a 

reasonable time has expired. This would be the only way to give 

effect to the intention of the legislature, despite the fact that a 

lacuna apparently exists in this regard: Pelzer v Nedbank Ltd 2011 

(4) SA 388(GNP) at paragraph 7.2.8 In both matters the application 

for debt review has lapsed due to the expiry of an unreasonable 

time period.   

 

Unnecessary paperwork, required presence of debt councillor and the 

exercise of a discretion by the court 

 

[12] Another feature of debt review applications are the huge amount of 

unnecessary paperwork attached to each application. In the matter 

under case number 11670/12 the applicant is employed by the 

Gauteng Provincial Government and earns a salary of R7027-99. 

                                                 
8 In the case of Pelzer (supra) a period in excess of eight months was considered unreasonable.  
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There are eight credit providers and twelve credit agreements 

involved. The application covers 150 pages. Unnecessary 

documents (e.g. credit agreements, form 17 notifications and proof 

of service as well as payment schedules) are attached. In my view 

much of this unnecessary paperwork can be reduced. A debt review 

application has its own dynamics. A debt counsellor is enjoined to 

be present in court at the hearing of the matter: Collet v FirstRand 

Bank Ltd (supra). Any documents that the debt counsellor has or 

should have in his or her possession could during the hearing - 

depending on the circumstances – be made available. Subject to the 

circumstances and the nature of the documents the court may even 

order the debt counsellor to make certain documents available. 

Generally the court will need to consider all the information as 

required in terms of regulation 24(1) as well as the debt 

counsellor‟s proposal9. Once provided with this information the court 

would be able to make a determination. A Magistrate‟s Court does 

not merely act as a rubberstamp when it considers an application 

for debt review. Section 87 provides that a Magistrate‟s Court must 

conduct a hearing and having regard to the proposal, and 

information before it and the consumer‟s financial means, prospects 

and obligation may make any of the orders referred to in section 

87(1)(a) and section 87(1)(b). There is no doubt in my mind that 

the Magistrate‟s Court has a discretion10 to exercise when 

considering the application for debt review. The court has to 

determine whether the proposal “make any economic sense at all”, 

whether it is rational and also consistent with “mathematical laws”: 

Seyffert’s case (supra) at paragraph 3.    

 

                                                 
9 See section 87(1). These proposal should make “economic sense” 
10 Ex abundanti cautela: the Legislator‟s use of the phrase “may” in section 87(1) leaves no doubt 
to find otherwise.    
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[13] In now turn to each matter in particular. Although I do not intend to 

deal with the manner of service in respect of each matter, such 

omission on my side should not be construed as necessarily an 

acceptance of such service. In these matters I deemed it necessary 

rather to deal with the contents of each matter rather than with the 

manner of service.  

 

Case number 105566/12 

Two weeks prior to the application for debt review the consumer 

concluded a credit agreement with a trader. The credit agreement 

with a one JDG Trading (Pty) Ltd trading as Russells (“the Russells 

agreement”) shows that the agreement was concluded and the 

account was opened on 13 June 2012. In terms of this particular 

credit agreement the consumer borrowed R12164-18 at an interest 

rate of 30% per annum and payable in instalments of R726-00 

each. On 28 June 2012 the consumer applied for reckless credit. It 

would appear that the consumer was unable to comply with the 

payment terms of is credit agreement. On the face of it, it would 

appear that the Russells agreement might amount to reckless 

credit. But nowhere in the application is reckless credit either 

considered or the consumer made aware of the provisions that she 

might request a declaration of reckless credit. The debt counsellor‟s 

proposal dealt with the Russells agreement by unilaterally 

decreasing the interest rate to 22,10% per annum. There are no 

facts to show that Russells agreed to decrease the interest rates. A 

Magistrate‟s Court may extend the period of the agreement and 

reduce the amount of each payment due, but may not provide (in 

the absence of an agreement to this regard) for the reduction of the 

applicable interest rate: SA Taxi Securitisation (Pty) Ltd v Lennard 

2012 (2) SA 456 (ECG). The application was accordingly dismissed.  
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Case number 118780/12 (see paragraph 9) 

Ms Van Dommelen applied for a postponement to have the proposal 

amended as  the twelfth respondent (Standard Bank) has terminate 

the debt review in terms of section 86(10) and commenced legal 

action. Ms Van Dommelen was unable to show satisfactorily that a 

postponement would solve the debt counsellor‟s difficulties. The 

postponement was refused and the application dismissed.  

 

Case number 11670/12 

Subsequent to the refusal for a postponement, the debt counsellor 

caused the application to be withdrawn. 

 

   

 

 

HR Viana 
Additional Magistrate 

21 January 2013 
 
Information unnecessary for the publication of this judgment is omitted.  
* In order to preserve the privacy of debt counsellors and consumers their 

respective names have been omitted. 


