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Introduction

[1] This matter came before me on an urgent basis, the Applicants sought

inter a/ia the right to bury their niece, Magdelena de Wees (‘the

deceased”), on Middel-Plaas in terms of section 6(2)(d A) of Extension

of Securtiy of Tenure Act 62 of 1997 (‘ESTA”) and an interdict against

the Respondent from interference with the Applicants’ rights to bury the

deceased in Middel-Plaas in accordance with their customs and

established practice.

[2] The order was granted as prayed thereafter, the Respondent made

application for leave to appeal from the bar, which was denied. The

Respondent later filed a request for reasons of judgment.

Parties

[3] The First Applicant is Maria Mampies, the wife of the Second Applicant,

Hendriek Mampies. The Respondent is Sandvliet (Pty) Ltd and the

registered owner of the farms known as Bo-Plaas and Middel-Plaas.

Factual Background

[4] This application concerns three adjacent farms referred to informally as

Onder-Plaas, Middel-Plaas and Bo-Plaas in District Hay, Northern Cape

Province. The farms are collectively known as Montina Farms. The

Applicants’ residence is at Onder-Plaas. For convenience, I shall use the

informal named for the farms.
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[5] The First Applicant lived on the farm since her birth in 1963 together with

her parents, Mr and Mrs de Wee, as well as her siblings. Over time, Mr

Wees worked for various employers. The Second Applicant began

working on the farm before 4 February 1997, during that period he too

worked for different employers as the farm changed hands, whilst

residing on the farm.

[6) The deceased came to reside on the farm in 2009 with her four children,

she worked on the farm as a labourer until she was retrenched in 2014.

Despite the termination of employment, the deceased continued to live

on the farm with her family until her death on 22 February 2017.

[7] The deceased’s parents, Petrus and Katrina de Wee, currently reside on

another farm owned by one Mr Buks Burger, they have both expressed

the wish to be buried in the Middle- Plass with the rest of the family.

[8] The Applicants wish to bury the deceased on Middel-Plaas, which they

regard as their established burial home but have been refused

permission by the Respondent.

[9) According to the Applicants, the occupiers enjoyed the full use of, and

access to the land on all the three farms without interference. The

families who lived on the farms were also given permission to bury their

deceased on MiddeI-Plaas. For all intents and purposes, the occupiers

treated the farms as one.

[10] There is a dispute about the true identity of the farms as well as the
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names thereof. The Respondent has sought to distinguish the three

farms and the ownership thereof. However, the said distinction is

irrelevant to the inquiry as it is common cause that the Applicants’ home

is on Onder- Plaas, they wish to bury the deceased on the family

graveyard on Middel-Plaas. The Respondent has been correctly cited as

the registered owner of Middel-Plaas and Bo-Plaas. At issue is whether

the Applicants, whose home is on distinct and separate properties, have

the right to bury the deceased on another farm.

The established practice in respect of the land

[11] Generally, Middel-Plaas has been used as the burial site for members of

the Applicant’s family who resided on Onder-Plaas. As a result, the

occupants regard Middel-Plass as their ancestral burial site.

[12] The deceased passed away on 22 February 2017. The Applicants had

planned to bury the deceased on the earliest date, 4 March 2017, in line

with their religious and cultural rites. At all material times, the Applicants

were permitted to bury deceased family members at a burial site

allocated as such at Middel-Plaas.

[13] Initially, the occupiers had been granted permission to bury their

deceased on a burial site allocated to them on Onder-Plaas. As a result,

Mrs Wees, who pre-deceased her husband, was buried on Onder-Plaas.

However, when this burial site became full, the occupants were allocated

another burial site on Middel-Plaas, which is the established burial site

for all the families of Montina Farms.
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[14] There were no specific criteria as to who could use the burial site. All the

families continued to use the farm to bury their deceased without

interference from the owners. In fact, at all material times the occupiers

enjoyed full use and access to the farm irrespective of where they lived.

[15] The Applicants explained that it was established practice in their family

to bury their deceased at the burial site. At paragraph 14 the Applicants

made the following averments:

“14.1 As previously stated above, my family has enjoyed

historic occupation on Onder-Plaas and land use of

Middel-Plaas specifically for generations. My father lived

continuously and openly on Onder-Plaas together with

my family until he died on 18 December 2000. My father

is buried on Middel-Plaas together with many of my family

members who resided on Onder-Plaas, including:

14.1.1 My sister, Ms Kateriena Goel,am(sic), who died on

8 April 2008;

14.1.2 My daughter, Ticia Mampies who died on 4

Januanj 2006; and

14.1.3 My son, Koos Mampies, who died on 25

November 2001.

[16] The Applicants submitted that they had historical links to the Montina

Farms in particular Middel-Plaas and Onder-Plaas. It is an established

practice that occupiers that lived on Onder-Plaas are buried on Middel

Plaas, in accordance with their religion and cultural belief.
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[17] The Applicants consider the graveyard on Middel-Plaas to be their

ancestral burial site. The family custom dictates that all family members

are buried in the same graveyard. All the families on the Montino Farms

buried their loved ones on Middel-Plaas. The practice has continued

since the last person buried on Middel-Plaas was Mr Douglas Camm in

2015.

[18] The Applicants sought to have the section 6(2)(dA) declared

unconstitutional and develop the common law to enable the right to bury

their family in accordance with their religious and cultural practices.

[19] The Respondent contends that the rights the Applicants are seeking to

enforce can only be claimed against registered land. Onder-Plaas is not

registered property, neither are Bo-Plaas and Middel-Plaas. The

Respondent disputes the descriptions of the farms to which the

Applicants refer are actually registered on distinctive cadastral land. Bo

Plaas and Middel-Plaas are owned by the Respondent, whereas Onder

Plaas belongs to Synabar Developments.

[20] According to the Respondent the Applicants have not pleaded with any

measure of specificity the religious and cultural rites they wish to enforce

in that there is no mention is made of the religion the Applicants’ practice

or the customary practices for burial of the deceased family members.

[21] Moreover, the Respondent refutes that the consent to bury granted by

former owners of the farm to the occupiers is binding on subsequent

owners.

6



[22] The Respondent further argued that the subjective views of the

Applicants regarding the burial sites did not give rise to an enforceable

right to burials as against the land. Thus, the belief and recognition of

the site as their ancestral graveyard is irrelevant. Neither can the

Applicants rely on prior use of the property.

[231 In reply, the Applicants maintain that they practice the religion of the

Dutch Reformed Church; the requirement to bury is for practical

purposes to enable the family to tend to the graveyard and cleared out

during regular visits. Furthermore, it is the Applicants’ belief that burying

family members in close proximity allows the dead to communicate with

each other and provide comfort. The Applicants also pleaded in the

alternative that prior consent to burial by respondent’s predecessors

gave rise to a servitude over the property. During oral argument, the

Respondent objected to the belated claim of servitude.

THE LAW

[24] In order to comprehend fully the interpretation and application of section

6(2)(dA) of ESTA, it is important to examine the historical context within

which the amendment evolved.

[25] In the pre-constitutional era, occupiers depended on the whims of the

land owner regarding the burial of their deceased relatives as well as

access to the graveyard. The land owner was entitled to unilaterally
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withdraw consent for future burials. 1 To a limited extent, the courts

recognised the rights of farmworkers to bury and establish a grave as a

form of servitude under the common law.2

[26] With the advent of the constitutionalism, section 25(5) of the Constitution

of the Republic of South Africa, 1996 (“the Constitution), charges the

state with the responsibility of taking reasonable legislative and other

measures, within its available resources, to foster conditions which

enable citizens to gain access to land on an equitable basis. Section

25(6) of the Constitution provides that a person whose tenure in land is

legally insecure because of racially discriminatory practices of the past is

entitled, as may be provided by an Act of Parliament to tenure which is

legally secure or comparable redress.

[27] ESTA was promulgated in 1997, to give effect to section 25(5) and

section 25(6) of the Constitution. The following preamble which gives

insight into the purposes of the legislation-

“To provide for measures with State assistance to facilitate Iong

term security of land tenure; to regulate the conditions of

residence on certain land; to regulate the conditions on and

circumstances under which the right of persons to reside on land

may be terminated; and to regulate the conditions and

circumstances under which persons, whose right of residence

has been terminated, may be evicted from land; and to provide

for matters connected therewith.”

Diarnini and another v Joosten and others [2006] 3 All SA 1 (SCA) at para
[22] (“Dlaminr)

2 Dibley v Furter 1951(4) SA 73(C) (‘Dibley”)
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[28] Chapter 3 of ESTA makes provision for the rights of occupiers and

owners. Section 53 affirms the rights enshrined in the Bill of Rights of

both the owner and occupier subject to the Constitution and the Act.

Section 6 of ESTA stipulates the rights and duties of the occupiers. The

rights of the occupier relate mainly to the occupation of the land activities

on the land that are instrumental to daily living, which give effect to the

rights listed in section 5 of ESTA.

[29] Section 6(2) of ESTA enumerates the rights of the occupier which relate

mainly to the occupation of the land and not to the rights in the land.

[30] Section 6(4) reads as follows:

‘Any person shall have the right to visit and maintain his or her

family graves on land which belongs to another person, subject

to any reasonable condition imposed by the owner or person in

charge of such land in order to safeguard life or property or to

prevent the undue disruption of work on the land.

[311 Before the insertion of Land Affairs Amendment Act 51 of 2001 ESTA

there was no express provision dealing with occupiers right to bury

deceased famHy on the farm. Attempts by occupiers to assert the right to

bury, by invoking the general provisions of sections 5(a) and 5(d) of

ESTA in this court were unsuccessful. The courts found that the above

provisions did not go far enough to grant the occupier the right to bury

Section 5 reads thus
Human dignity, freedom and the security of the person; privacy; freedom of religion,
belief and opinion and of expression; freedom of association; and freedom of
movement
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on the farm. The cases of Seroi’e v Pienear 2000 1 SA 328 (LCC)

(“Serole”) and Nkosi and another v Buhrmann 2002 (1) SA 372 (SCA)

(‘Nkosi’) are two examples.

[32] In Serole the occupiers sought to enforce the right to bury their

deceased family member The occupiers relied on their rights to dignity

and culture, both of which are protected in the Constitution and restated

in sections 5 and 6 of ESTA respectively. They argued that consent to

bury family members could not be denied by the landowner. They also

claimed that, since section 6(4) compels owners to grant occupiers

permission to vi&t the family graves, by implication, it conferred on

occupiers the right to bury.

[33] The court further held that4 the rights conferred on occupiers could not

reasonably be extended to include the right to bury. However, the court

surmised that granting consent to bury and establish a grave could

amount to the creation of a servitude over the property in the sense

defined in Dibley at page 83H-84A.

[34] The court reasoned that consent to permit occupiers to establish a

grave on the land is onerous to the landowner in that the landowner

effectively relinquishes any future use of that portion of land.

Furthermore, all successors in title are bound to give permission to the

family members to visit and maintain the grave as stipulated in section

6(4) of ESTA. Therefore, the right to bury cannot merely be seen as one

Serole page 335 at para [16]

Serole page 335 at para [16]
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of the general rights flowing from sections 5 and 6 of ESTA granted to

occupiers as it makes serious inroads in to the owner’s rights.

[35] In dismissing the application, Gildenhuys J concluded that:

“A Court will not interpret a statute in a manner which will

permit rights granted to a person under that statute to

intrude upon the common4aw rights of another, unless it

is clear that such intrusion was intended. “6

[36] In Nkosi7 the Supreme Court of Appeals had occasion to deal with the

obligation of a land owner to grant rights of occupiers permission to bury

a deceased family member on the farm on which they lived. The SCA

found that the recognition of the right to visit and maintain family graves

on land that belongs to another person in section 6(4) of ESTA does not

by implication mean the right to create new graves is permissible. The

Court concluded that there was no intention on the part of the

Legislature to create the right to bury as a corresponding right to

visitation rights to graves.

[37] It was therefore evident that the failure to expressly provide for the right

to bury deceased family members presented a shortcoming in ESTA.

The Legislature sought to remedy this through the Land Affairs

Amendment Act 51 of 2001 which inter a/ia inserted two provisions in

section 6 relating to burials;

[38] The definition of ‘established practice’ in section 1.

6 Sero)e page 335 at pam [16]

Nkosi page 389 at para [54]
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“established practice” means a practice in terms of which the

owner or person in charge or his or her predecessor in title

routinely gave permission to people residing on the land to bury

deceased members of their family on that land in accordance

with their religion or cultural belieP’

[39] Section 6(2)(dA) reads-

“to bury a deceased member of his or her family who, at the time

of that person’s death, was residing on the land on which the

occupier is residing, in accordance with their religion or cultural

belief, if an established practice in respect of the land exists.”

[40] Section 6(5) reads-

“The family members of an occupier contemplated in section 8(4)

of this Act shall on his or her death have a right to bury that

occupier on the land on which he or she was residing at the time

of his or her death, in accordance with their religion or cultural

belief, subject to any reasonable conditions which are not more

onerous than those prescribed and that may be imposed by the

owner or person in charge.”

[41] In order to determine the interpretation and application of section

6(2)(dA). It is important to do so with due consideration to the legislative

framework applicable to the rights of occupiers. At the heart of the

inquiry is the purpose the legislation is intended to serve, often called the

12



purposive approach to the interpretation of legislation. The inquiry

should be conducted with the Constitution which guarantees the

protection of property rights in section 25 which enjoins the government

to ensure that these rights are realised.

[42] The preamble of ESTA gives insight into the purposes of the legislation-

“To provide for measures with State assistance to facilitate Iong

term security of land tenure; to regulate the conditions of

residence on certain land; to regulate the conditions on and

circumstances under which the right of persons to reside on land

may be terminated; and to regulate the conditions and

circumstances under which persons, whose right of residence

has been terminated, may be evicted from land; and to provide

for matters connected therewith.”

[43] The effect of ESTA is to regulate the relationship between the land

owner and the occupier living on the same rural land. ESTA ensures that

a balance is created between the protection of the interests of the

occupier against those of the landowner. This is achieved through

ensuring that the interests of the parties are maintained as far as is

possible without the arbitrary deprivation of their rights.

[44] Sections 5 and 6 of ESTA enumerate the rights and duties of occupiers.

Section 6(2) inter alia provides that the rights in section 5 shall be

“balanced with the rights of the owner or person in charge”. In Hallingh v
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Juta, 8 the Constitutional Court explained how this balance is to be

achieved

“In my view, the part of section 6(2) that says ssbalanced with the

rights of the owner or person in charge”, calls for the striking of a

balance between the dghts of the occupier, on the one side, and

those of the owner of the land, on the other. This pad enjoins

that a just and equitable balance be struck between the rights of

the occupier and those of the owner.

The court went on to state that-

.1 draw attention to the requirement in section 6(4) that the

landowner’s right to impose conditions for the exercise of the

right by any person to visit and maintain his or her family graves

must be exercised reasonably...

[45] It follows therefore that the Applicants’ right to bury should be counter

balanced with those of the Respondent as the owner of the land infused

with the principles of what is just and equitable in the circumstances.

[46] As aforestated, section 6(2)(dA) was inserted by way of amendment in

2OO1 to help fulfil the state’s constitutional obligation to protect the

tenure of persons who had been racially discriminated against in the

past. The provision was thus created to facilitate the implementation of

section 25(6) of the Constitution.

2013 (3) SA 275 (CC) at para [32]

The Land Affairs Amendment Act
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[47] In Nhlabathi v Fick (LCC42/02) (unreported), section 6(2)(dA) was

challenged on the basis that it impedes the protection granted to the

landowner by section 25 of the Constitution. This court stated that the

purpose of section 6(2)(dA) was to augment the rights of occupiers to

include the right to bury a family member. However, like all other rights

in the Bill of Rights, this right is not absolute. It is subject to limitation

through balancing the rights of the landowner and the right may only be

invoked if there is an established practice of burials on the land.1°

[48] Section 6(2)(dA) of ESTA stipulates the pre-requisites to the right to

bury.:

48.1 The deceased was a family member of the occupier;

48.2 The deceased was residing on the land at the time of death;

48.3 The burial is in accordance with the occupier’s religion or

cultural belief; and

48.4 there is an established practice in respect of the land.

[49] The following facts are either common cause or incontrovertible. The

deceased is the niece of the First Applicant and therefore a family

member of the occupier. The Applicants reside on Onder-Plaas. The

Applicants had land use of Middel-Plaas. There was an established

practice permitting the occupiers to bury members of their deceased

10 Nhlabathi at paras [1 7]-[1 8]
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family members on Middel-Plaas.

ISSUES

[50] The following issues arise:

50.1 Whether the proposed burial is in accordance with their religion

or cultural belief.

50.2 Whether the deceased’s place of residence at time of death

accords with the one contemplated in section 6(2)(dA).

The burial is in accordance with religion and culture.

[51} The Respondents lament the fact that the Applicants have not advanced

sufficient allegations to sustain the claim to religious and cultural beliefs.

The Applicants have explained that they are members of the Dutch

Reformed Church and that it is their culture to bury members of a family

in close proximity in order to ensure that the dead commune with each

other. At least three members of the applicants’ family are buried on

Middel-Plaas.

[52] Howie JA in Nkosi” which was decided before the insertion of section

6(2)(dA ) accepted the right of occupiers to observe and carry out their

religious practices when burying their dead. However, there was no

authority for the proposition “that evenjone is totally free to choose

where such burials are to be effected”.

Nkosi at pam [47]
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[53] The case of Nhlabathi, recognised that the type of burial contemplated

by section 6(2)(dA) of ESTA is a very important imperative for many

people who are rural land occupiers this court ruled that the provision

passed constitutional muster12 The applicants have shown that it was in

accordance with the applicants’ religious and cultural belief for the

deceased to be buried on Middel-Plaas.

The deceased’s place of residence at time of death accords with section

6(2)(dA) of ESTA

[54] The question which arises is whether the Applicants are entitled to bury

the deceased at Middel-Plaas, although they reside at Onder-Plaas. The

Respondents contend that on this aspect, this Court is bound by the

SCA decision in Diamini which held that the occupier will only have the

right to bury if the deceased resided within the land of the same

cadastral description.

[55] The approach taken in Diamini was to lay emphasis on the meaning of

the word land’. The principles established by the SCA in Diamini were

the following:

55.1 The right to bury deceased family members conferred on

occupiers by section 6(2)(dA) was limited to the and upon which

the deceased resided and that such right could not be extended

12 Nhlabathi at para [351
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to adjacent property.13

55.2 The definition of ‘land’ is confined to the cadastral description

and could not be changed in different contexts.14

55.3 The right of residence constituted a real right in land. Burial

rights are akin to personal servitude which can only be enforced

against the registered owner of the cadastral description of

and.15

156] The question that arises is whether Diamini is distinguishable. The facts

in 0/am/ni were similar to this matter. The occupiers resided on two

adjacent farms, and sought to bury the deceased who lived on one farm,

on the adjacent farm. Over the years, the owners of the two farms had

routinely granted the occupiers of the respective farms permission to

bury on both farms until one owner unilaterally withdrew his consent.

[57] 0/am/ni also made it clear that the ‘established practice’ relates to

‘people residing on the land’ in section 6(2)(dA), it is not attached to

individual families.16

[58] Where there has been an established practice to permit occupiers to

bury deceased family members on the land, the owner of land may not

unilaterally withdraw such consent as this would defeat the purpose of

13
Dlarmni page 346 at paras [101-1111
0/am/ni page 346 at para [14]

0/am/ni page 347 at pars [16]
15 DIamini page 347 at para [16]
16 Dlamini page 347 at para [19]
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the section.17

[59] The Court concluded that the occupiers could bury the deceased on the

land where they resided.

[60] In casu, the occupiers, who lived in Onder-Plaas, had established the

practice of permission for burial on Middel-Plaas. Section 6(2)(dA) does

not contemplate a situation where the occupiers reside on one cadastral

land but are buried on another.

[61] DIamini held that there can be no one who can grant permission for

burial with someone else’s property. This is not so in this instance; the

applicants have requested permission to carry on the established

practice which has been proved. In the circumstances, Dlamini is

distinguishable on the facts.

[62] According to Diamini, in order for occupiers to invoke section 6(2)(dA)

the right to bury must be accompanied by residence on the same land.

The present matter however, the applicants only possess the

established right to bury according to their religious and cultural rights.

The established right to bury amounts to a servitude as decided in the

case of DThIey at page 83H-84A.

[63] Ngcukaithobi, AJ in Mathebula v Harry 2016 (5) SA 534, adopted a

different approach to that of Diamini in determining the interpretation and

application of section 6(2)(dA) by placing emphasis on the meaning of

17 DIamini page 347 at para [24)
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the word ‘reside’. Ngcukaithobi AJ concluded that an overview of

ESTA revealed that the term ‘reside’ is not limited to a mere physical

presence at a particular place at a given point in time.

164] Having considered some authorities which had reflected on the meaning

of the word, including the SCA judgment19 which held that ‘resides’ can

have different meanings depending on the object and intent of the ace°

in different contexts, the court concluded that-

“[19] The approach in Selomo, must be followed. But the social

context of the application of the section should be considered. It

would not be appropriate, in my view, to fasten upon imprecise

statements such as “a place where one sleeps after the day is

done” or phrases such as “weekend cottages are excluded”. The

social context of the application of the term residence is vital In

South Africa, that social context was articulated by Didcott J,

writing for a unanimous Court in Mohlomi v Minister of

Defence. He described the “prevailing state of affairs in South

Africa” as being:

“[14].. .[A] land where poverty and illiteracy abound and

differences of culture and language are pronounced,

where such conditions isolate the people whom they

handicap from the mainstream of the law, where most

18 Mathebula page 538 at paras [15]- [16]
19 Mathebula page 538-539 at [17]- [18] and the cases cited therein.
20 Kierpersol Poultry Farm (Pty) Ltd v Phasiya 2010(3) SA 152 (SCA) at paras [8]-[9]
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persons who have been injured are either unaware of or

poorly in formed about their legal rights and what they

should do in order to enforce those, and where access to

the professional advice and assistance that they need so

sorely is often difficult for financial or geographical

reasons”

[65] I am in agreement with the above reasoning, one cannot ignore the

social and cultural divide in South Africa. The constitutional foundational

principles are based on human dignity, achievement of equality and the

advancement of human rights and freedoms. Section 39(2) of the

Constitution directs courts thus-

“When interpreting any legislation, and when developing the

common law or customary law, every court, tribunal or forum

must promote the spirit, purport and objects of the Bill of Rights.”

[66] The Constitutional Court recently handed down the judgment of Daniels

v Scribante and Another 2017 ZACC 13 restating the principle set out in

section 39(2) with regard to the interpretation of legislation. The

Constitutional Court emphasised the purposive approach to

interpretation of legislation and affirmed that judges should favour the

interpretations that conform to constitutional bounds over those that do

not. However, such interpretation must be reasonably ascribed to the

provision.

[67] This can be achieved by matching the purposive approach to the
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mischief being addressed in the legislation. In certain circumstances, the

social and historical context are apposite to the analysis of the

purpose.21

[68] The case of Goedgelen22 which dealt with the Restitution of Land Rights

Act 22 of 1994 expressed the following principle which is equally

applicable herein. In applying section 39(2) of the Constitution, the court

must

“.. .prefer a generous construction over a merely textual or

legalistic one in order to afford claimants the fullest possible

protection of their constitutional guarantee.”

[69] It is therefore important to construe the legislation within the South

African socio-economic context. It is common cause that the South

African Society is deeply divided. The profound inequalities that persist

are visible reminders of the effects of apartheid and colonialism. This

historic legacy of apartheid cannot be ignored when interpreting

legislation.

[70] The society is highly unequal and the circumstances of differ. The term

to reside could mean different things to different people. I accept, no

evidence was led to that effect but in some instances, reside could

include the family graveyard.

[711 Significantly, the amendment makes no provision for the scenario that

21 Department of Land Affairs v Goedgelegen Tropical Fruits (Pty) Ltd
2007 (6) SA 199 (CC) (Goedgelegen) page 218 at para 53.

Goedgelegen page 218 at para [53]
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arises. Legislation can never predict the various vicissitudes that may

arise. It is for the courts to interpret and apply the intention of the

Legislature according to the objectives of the statute gleaned from

overall provisions of the statute. The objective of the section was to fulfil

the constitutional obligation to protect the tenure of persons who had

been racially discriminated against in the past. Section 6(2)(dA) was

therefore created to facilitate the implementation of section 25(6) of the

Constitution.23

(72] It is an established principle of our law that the permission to create a

grave on the land of another amounts to a servitude. As far back as

1918 the courts have recognised that in Willoughby’s Consolidated Co. v

Copthall Stores Ltd., 1918 A.D. 1 at p.18, (“Willoughby’s”) the Court said:

“Mere permission to make use of property may amount to a

servitude if the owner of the property knowingly allows some

permanent work to be done under the permission which cannot

be removed or restored without substantial damage and

prejudice to the thing itself and to the person concerned.”

[73] Reaffirming the principle Willoughby’s in the case of Dibley at paras

83H-84A where a farmer had granted allocated a portion of his farm for

the occupiers to bury their dead van Zyl, J stated-

“In my opinion the granting of such permission, unless it is

hedged around with the necessary safeguards, amounts to the

granting of a servitude.

23 Nhlabathi at para [35]
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[74] The Supreme Court of Appeals in DIamThi24 stated that

“The burial right in s 5(2)(dA) of the Act is an incidence of the

right of residence contained in s 6(1), which creates a real right

in land. Such a right is in principle registrable in a Deeds Registry

because it constitutes a ‘burden on the land’ by reducing the

owner’s right of ownership of the land and binds successors in

title. The burial right is in the nature of a personal servitude

which the occupier has over the property on which he possesses

a real right of residence at death of a family member who at the

time of death was residing on the land. These rights are

claimable against the owners of registered land only. And the

only objective determination of the extent of the land which has

been registered by an owner is by reference to its cadastral

description.”

[75] The question which arises is whether the established right to bury on its

own, which has been proved, without residence falls within the purview

of section 6(2)(dA).

[76] In Thoroughbred Breeders Association v Price Waterhouse 2001 (4) SA

551 at para [52] (“Thoroughbred Breeders Association”) the SCA stated

that the interpretation of statutes is no longer through parochially

isolating a provision. An unduly narrow reading of section 6(2)(dA) will

result in the context and purpose of the legislation being lost and the

purpose of the provision will be defeated. This court must not interpret

the provision in an manner that negates the purpose of the legislation.

24 Dlamini page 347 at para [16]
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[771 It has been established that there was a routine practice granted by the

Respondent’s predecessors to grant permission for the burial of the

occupiers on the Montina farms. The Respondent’s argument that this

arrangement does not bind him cannot be sustained in that section 24(1)

of ESTA expressly provides that the occupier does not lose the benefits

enjoyed due to the change of ownership. Furthermore, a servitude

constitutes a real right claimable against successors in title.

[78] I must also mention two legal issues were raised on behalf of the

applicants in the alternative; servitude and the development of the

common law. None of these issues were foreshadowed in the founding

papers. The claim of servitude was only pleaded in reply, whilst the

development of the common law was addressed in the heads of

argument. It is trite that a litigant stands or falls its founding affidavit. The

replying affidavit cannot be used to augment the applicant’s case.

[79] Rule 16A is an important requirement because constitutional issues

have to be clearly defined.25 The purpose of Rule 16A is to bring the

case to the attention of persons (who may be affected by or have a

legitimate interest in the case) the particularity of the constitutional

challenge, in order that they may take steps to protect their interests.

[80] With regard to the claim for the development of the common law, I am in

agreement with Respondent’s objection that such argument is a

constitutional issue and the applicants have not complied with Uniform

Shaik V Minister of Justice and Constitutional Development 2004 (3) SA 599 (CC)
page 610 para [24]
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Rule 16 for raising a constitutional issue. Therefore, both claims cannot

sLicceed.

CONCLUSION

[81] Section 6(2)(dA) must be construed with the purpose of the provision in

mind. The primary purpose being to grant occupiers the right to bury

deceased family members on land belonging to another person. In the

process, the religious and cultural rights of the occupier are protected.

Counterbalanced with the rights of the occupier are the rights of the

owner. The court should be mindful not to ascribe a meaning which goes

beyond the provision, bearing in mind that the provision is already

onerous in that it requires the owner to surrender his land. At the same

this court is called upon to be guard against a rigid interpretation that will

be nugatory.

[82] At the very least, the Legislature intended that the servitude be

canonised in order to protect the occupier from the unilateral revocation

by the landowner. The Legislature did not provide a numerus clausus of

the circumstances in which an occupier will have established the right to

bury but left it to the courts to determine on a case by case basis,

whether the right has been established.

[83] In balancing the rights of the parties, I find that the scales are tipped in

favour of the Applicants rather than the Respondents. Evidently, the

Legislature meant for an intrusion on the rights of the owner of the land,

by effecting the amendment. In any event, allowing the Applicants to
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bury the deceased on Middel-Plaas will not result in further intrusion to

the Respondent as a graveyard already exists and the Applicants are

permitted in terms of section 6(4) of ESTA to visit the graves thereon.

[84] The vulnerability of occupiers cannot be overlooked. In this case, the

applicants have demonstrated that the boundaries between the three

farms generally, and Dnder-Plaas and Middel-Plaas specifically, were

for all intents and purpose artificial, they treated the farms as one. The

families resided on Oder-Plaas, but had land use of Middel-Plaas for

generations. This is not the ‘subjective view’ of the occupiers, as

contended by the Respondents. It has been estabTished that the

previous owners treated the farms them in like manner, by allowing the

occupiers the freedom to live on one farm and bury on another. The

mischief the provision seeks to guard against is the security of tenure of

the occupiers and the perpetuation of discriminatory practices where the

occupiers are at the mercy of different land owners. The Legislation

seeks to ensure that the occupiers enjoy their rights irrespective of the

identity of the land owner. Indeed section 24(1) ensures a semblance of

continuity in the lives of occupiers by safeguarding the benefits of the

occupier in the event of a change of ownership. To bring in rigid

legalistic interpretation of the Applicants’ rights would result in tenuous

security of tenure, thereby defeating the purpose of the provision.

[851 I grant the following order:

1. it is declared that applicant is entitled to bury the deceased,
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Magdelena De Wee (“the deceased”) at the burial site on the farm

commonly known as Middel-Plaas, District Hay. Northern Cape, in

terms of scetion6(2)(dA) of the extension of security of Tenure Act,

1997.

2. The Respondents or anyone acting under their direction and

authority are ordered to grant the Applicants and any person under

their direction and control access to the farm mentioned in paragraph

one (1) for the purposes of arranging for and carrying on the funeral

of the deceased Saturday 11 March 2017 or so soon as they wish.

3. In the event of the Respondents preventing of frustrating the

carrying out of paragraph 2 of this order, the Station Commander of

the South African Police Services for the district of relevant

jurisdiction is hereby ordered and authorised to ensure that the

content of paragraph 2 of this order are implemented.

4. There is no order as to costs.

S POWA-LEROTHOLI

Acting Judge of the Land Claims Court
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