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JUDGMENT: AUTOMATIC REVIEW 

 

Ngcukaitobi AJ 

1 This is a referral from the Magistrate’s Court from the District of Elliot, pursuant 

to the provisions of section 19(3) of the Extension of Security of Tenure Act 62 

of 1997. I am required to confirm the order for the eviction issued by the 

Magistrate’s Court. The application for eviction was resolved by mutual consent 
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between the parties. The deed of settlement, which was made an order of court 

by the Magistrate’s Court records the terms of the agreement which are that the 

applicant, being the owner of the farm Marinus 1043 District Elliot, Eastern 

Cape Province, held under title deed number T91976/2006, undertakes to build 

an alternative house for the respondents, in exchange for their agreement to 

vacate the property. The settlement agreement further records that the 

applicant will provide transport for the respondents on the appointed date of the 

vacation from the property.  

2 Recently the Constitutional Court, in the matter of Eke v Parsons [2015] 

ZACC13 laid down the threshold requirements for the validity of a settlement 

agreement to be made an order of court. A settlement agreement must satisfy 

three requirements, namely: 

2.1 It must relate to an issue in dispute between the parties. Thus, an 

agreement resolving matters not related to the dispute between the 

parties cannot be made an order of court.1 

2.2 The agreement must “accord with both the Constitution and the law. 

Also, they must not be at odds with public policy.”2 

2.3 The agreement must hold some practical and legitimate advantage.  

3 There are reasons of principle why a court should insist on a qualitative 

examination of any settlement agreement presented to it for approval. The first 

                                            
1
 Parsons para 25 

2
 Parsons para 26 
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is the imperative of the rule of law. Since a court is the ultimate custodian of the 

rule of law, it is incumbent upon it to ensure that agreements presented to it 

comply with the rule of law in all material respects. While a court must not be 

mechanical in its approach, equally it should not be a rubber stamp. The 

second relates to the consequences of a court order. Once an agreement is 

made an order of court, its status is transformed from a mere agreement to an 

enforceable instrument, from which consequences such as execution or 

contempt of court would arise. It becomes binding upon all those affected 

thereby. Third, the order would become res judicata, incapable of 

reconsideration by the court itself. In the language of the Constitutional Court 

“the effect of a settlement order is to change the status of the rights and 

obligations between the parties. Save for litigation that may be consequent 

upon the nature of the particular order, the order brings finality to the lis 

between the parties; the lis becomes res judicata (literally, “a matter judged”). It 

changes the terms of a settlement agreement to an enforceable court order.”3 

4 I should turn to the terms of the agreement.  

5 The settlement agreement relates to the dispute between the parties. According 

to the Founding Affidavit, the first respondent has occupied the property in 

1980, when he was employed by the late father of the applicant, Mr Christopher 

Greyling Du Randt. The third to seventh respondents are children and 

grandchildren of the first respondent. They reside in the property through the 

family relationship with the first respondent. The applicant accepts that the 

                                            
3
 Parsons para 31 
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respondents are “occupiers” as defined in the Act. The issue which was before 

the Magistrate’s Court was whether the eviction of the occupiers is justified in 

terms of the Act. It was claimed that the first respondent was retrenched from 

his employment during September 2003. Based on this, the applicant alleged 

that “none of the respondents had any further right thereafter to reside on my 

farm” and they became “illegal occupiers” on the farm. The applicant also 

alleged that the occupiers had contravened section 6(3) of the Act on account 

of having caused harm to other persons, causing material damage to the 

property, threatening or intimidating other occupiers and establishing and 

assisting unauthorised persons to erect new structures and swelling on the 

property. The applicant also alleged that the conduct of the respondent had 

resulted in a fundamental breach in the relationship to the extent that it was not 

practical to restore such a relationship.  

6 The occupiers denied the allegations. It was pointed out that although the first 

respondent had been retrenched from the employment of the applicant, such 

retrenchment did not comply with section 189 of the Labour Relations Act 66 of 

1995 (the LRA). It was mentioned that an appropriate referral to the 

Commission for Conciliation, Mediation and Arbitration (CCMA) would be 

made. It is not clear from the record whether such a referral was indeed made 

and if so, what the outcome was. The allegations of causing harm to persons, 

material damage to property, threats and intimidation to other occupiers in the 

property were strenuously denied. It was noted that the Founding Affidavit did 

not contain any confirmatory affidavits from the persons allegedly harmed or 

threatened by the occupiers. Furthermore, it was stated that there was no 
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objective evidence substantiating the claims of harm to property.  

7 It was in these circumstances that the settlement agreement was reached. 

While there appears to be a dispute of fact relating to the underlying substratum 

of the cause for the eviction, it appears that the relationship is undergoing 

strain. On the test postulated in Parsons, a court should be satisfied that the 

agreement relates to a matter in dispute. Self-evidently the agreement resolves 

a matter in dispute between the parties. It puts an end to the dispute about the 

continued occupation of the property by the occupiers in circumstances where 

there is a dispute about the legality of such occupation. The agreement 

accordingly passes the first stage.  

8 The second stage requires a court to consider whether the agreement is 

constitutional or lawful. The primary concern of the Act is the regulation of 

evictions without consent of the occupiers. This is clearly evident from the 

definition of the term “evict”. It means “to deprive a person against his or her will 

of residence on land or the use of land or access to water which is linked to a 

right of residence in terms of this Act and „eviction‟ has a corresponding 

meaning.” The departure point, accordingly, in the examination of a settlement 

agreement for the vacation of property is the issue of consent. Nothing 

suggests that the consent was not properly obtained. According to the 

transcript of the hearing on 6 August 2015 when the matter was heard by the 

Magistrate, the occupiers were legally represented. Their attorney confirmed 

that the terms embodied in the settlement agreement were consistent with his 

instructions. The first respondent, as a representative of the remainder of the 

occupiers, also affirmed his consent to the terms of the settlement agreement. 
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The agreement is not contrary to public policy or the Constitution.  

8.1 As noted, this is a case of an eviction by mutual consent. There are no 

indications that the consent of the occupiers was improperly obtained. It 

is of course the case that the consent itself must be understood against 

the backdrop of the underlying cause of the eviction.  

8.2 The applicant has not sought to shift his responsibilities vis a vis the 

occupiers to the state. He has assumed a significant and onerous 

responsibility to construct, at his own expense, a house for the occupiers. 

While the construction is ongoing, the right of residence of the occupiers 

remains undisturbed. In addition, the land owner has undertaken to 

provide transport for the benefit of the occupiers to facilitate the 

departure from the property, upon the finalisation of the building of the 

new house.  

8.3 It is not necessary to consider whether the applicant has proven the case 

for the eviction of the occupiers. It is sufficient that the founding affidavit 

contains averments, which if proven, would constitute a justification for 

eviction. The allegations in the founding affidavit are not without 

substance. Indeed, they have not been adequately contradicted in the 

Answering Affidavit filed by the occupiers. Accordingly, it appears that a 

prima facie case for eviction exists.  

9 In the circumstances, I conclude that the settlement agreement is not in conflict 

with public policy, the provisions of the Act or the Constitution.  
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10 The final leg relates to whether or not the agreement holds some practical 

advantage or benefit. I believe that the agreement passes this test. It is clear 

that consequent upon the endorsement of the agreement by this court, the 

applicant will secure the ejectment of the occupiers from the property. On the 

other hand, the occupiers will obtain the benefit of a house built for their benefit 

by the applicant. The dispute between the parties relating to the occupation of 

the property will be finally resolved.  

11 I foresee some difficulties relating to the practical implementation of the 

agreement. First, the “site” on which the new property is to be built has not 

been identified. Presumably, however, both parties know and understand the 

location and availability of the site. Second, while the agreement goes into 

detail with the specifications of the new house that will be built for and on behalf 

of the occupiers no mechanism is built into the agreement to resolve any 

dispute regarding whether the property in fact satisfies the specifications. In this 

regard, it is foreseeable that the occupiers might refuse to vacate if they are of 

the view that the property built for them falls short of the standards agreed 

between the parties. These reservations are not sufficiently weighty to prevent 

the agreement from being made an order of court.  

12 A further area of concern relates to the provisions of section 12(1)(a) and (b) of 

the Act. It will be recalled that, in terms of section 12(1)(a) any court granting an 

eviction determine the just and equitable date for the eviction, and the date 

when the eviction may be carried out, in the event of non-vacation of the land 

(section 12(1)(b)). The settlement agreement species that the occupiers must 

vacate within 15 days of the house being built for them by the applicant. But it 
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fails to state the date by which they can be evicted in the event they have failed 

to vacate the land by the set date, of 15 days. I propose dealing with this in the 

order given. 

13 I consider it appropriate to vary the order issued by eh magistrate so as to 

provide that in the event that the occupiers have failed to vacate the land within 

the 15 days contemplated in clauses 2.3 and 8 of the settlement agreement, 

the Sheriff shall be authorised to effect their eviction within 7 days thereafter.  

The balance of the order and the terms of the settlement agreement stand to be 

confirmed in terms of section 19(3)(a) of the Act.  

14 Accordingly, the following order is issued. 

1. The settlement agreement and the order of the magistrate’s court granted 

on 6 August 2015 are confirmed, subject to the variation order below.  

2. In the event that the respondents do not vacate the land, the Sheriff is 

hereby authorised to effect their eviction, within 7 days of the lapse of the 

period referred to in clauses 2.3 and 8 of the settlement agreement.     

 

NGCUKAITOBI AJ 

 

Acting Judge of the Land Claims Court 

16 November 2015 


