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MEER J:

[1]Applicants apply for the rescission of judgment I granted by consent on 24th of March 

2006. In so doing they seek condonation for the late bringing of the application. They state as 

unsophisticated litigants, were not aware, nor were they advised of the time frame pertaining 

to a rescission application. They were also hindered by financial constraints. I am prepared to 

condone the late bringing of this rescission application.      

[2] A judgment given by consent can be set aside on good and sufficient cause and an inquiry 

to be determined in accordance with the same principles as are applicable to the rescission of 

judgment  in terms of rule 32 (2). In setting aside a judgment by consent our courts have 

regard to the following factors1:

(a) The reasonableness of the explanation proffered by the applicant of the circumstances in which  

the judgment was entered.

(b) The bona fides of the application for rescission.
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(c) The bona fides of the defence on the merit of the case which prima facie carries some prospect of  

success. A balance of probability need not be established.

   



[3]All  these  factors  must  be  viewed  in  conjunction  with  each  other  and  with  the 

application  as  a  whole.  A  very  strong  defence  on  the  merits  may  strengthen  an 

unsatisfactory explanation.2

   

[4]Applicants  explanation  in the founding affidavit  pertaining to the circumstances  in 

which the judgment was entered, makes no mention whatsoever of the extensive efforts 

by both sides to settle the matter. This is set out and referred to in detail at paragraph 6.2 

to paragraph 6.17 of respondents’ answering affidavits.

[5]Applicants’ do not respond to these paragraphs specifically in their replying affidavit. 

The replying affidavit of Professor Pienaar states that to his knowledge applicants did not 

agree to the settlement and adds “I did personally find it hard to follow proceedings”. 

Professor Pienaar’s statement annexed to his affidavit deals with the mediation process 

and no with the events and proceedings which preceded the mediation.

[6]It is unfortunate that the record of the proceedings in this matter is incomplete. I have 

made inquiries myself as to the absence of a transcript the proceedings after the first day 

of trial, but without success. I have expressed my extreme dissatisfaction to the persons 

responsible.  In the circumstances I am constrained and do so reluctantly to make the 

following comments:

[7]As the judge who presided at the hearing I note that respondents’ detailed record of 

events as set out at paragraph 6.2 to 6.17 of the answering affidavit of Kirkness accords 

with my recollection of events. I note that Professor Pienaar states the procedure was not 

explained  and  Esta  was  not  mentioned.  As  Mr.  Havenga  indicated,  before  the  trial 

commenced, I as the presiding judge, at a conference personally explained the procedure 

to the parties, explained Esta and the respective rights of the parties in term of the law. I 

did so specifically because I was concerned that the applicants as unsophisticated litigants 

might not be sufficiently au fait with the proceedings and I did so in consultation with 
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their  legal  representatives  at  the  time.  All  legal  representatives  were  present  at  such 

conference.

[8]When making the settlement  agreement  an order  of  court  I  personally  ascertained 

through an interpreter that applicants understood the terns of the agreement as is also 

alluded to at paragraph 6.16 of the answering affidavit of Kirkness.

[9]As  regards  the  bona  fides  of  applicants  defence  the  founding  affidavit  in  this 

application, that is the rescission application, relies on the grounds of defence as per the 

founding  and  opposing  affidavit  in  the  main  application.  Significantly  no  mention 

whatsoever  is  made of the evidence  led  in  court  at  the hearing.  Paragraph 15 of  the 

answering affidavit of Grobbelaar pertinently indicates that the defence of labour tenancy 

was not comprehensively set out in the opposing application in the main application. 

[10]The answering affidavit of Kirkness at paragraph 14 states that applicants settled the 

main action when it became clear that they had in fact no defence and would be evicted. 

They would have been evicted whether they were labour tenants or occupier under Esta, 

the  paragraph  states.  This  important  submission  is  neither  dealt  with  nor  denied  by 

applicants in reply. As is evident from the record of the trial applicants in reply. 

[11]As is evident from the record of the trial applicants defence was tested at the hearing 

to some extent by the evidence that was led. The answering affidavit of Kirkness casts 

doubt as to whether the applicants in this rescission application, whether their defence 

would  have  been  upheld  in  view  of  the  overwhelming  evidence  presented  on 

respondents’ behalf.  That may well be so.  I note however, that the applicants in this 

application, who were the respondents in the main application, did not testify because 

after the evidence that was presented on behalf of the applicants in the main application 

they entered into negotiations to wards settlement.

[12]On a careful conspectus of all the arguments and the pleadings I come to the view 

that neither the reasonableness of the explanation proffered by applicant, a consideration 
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of the bona fides of their application, nor the prospects of their succeeding on the merits, 

warrants the granting of their  application for rescission.  In short,  the applicants  have 

simply not satisfied the requirements for the granting of a rescission of my judgment.

[13]In the circumstances I grant the following order:

(1) The application for rescission is dismissed with costs. 

_________________________
JUDGE Y S MEER

For the applicants:
Vorster, Du Plessis Attorneys
 

For the respondent:
Grutter & Grobbelaar Attorneys 
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