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JUDGMENT

1. The applicant instituted proceedings for the eviction of the respondent from the 
applicant’s premises in terms of section 4(1) of the Prevention of Illegal Eviction 
Act 19 of  1998 (‘PIE’) in the High Court of the Transvaal Provincial Division 
during May 2007. This was on the basis that the respondent was an ‘unlawful 
occupier’ as defined in PIE1.

2. The respondent, in opposing the application,  raised the defence that he was an 
‘occupier’ as defined in terms of the Extension of Security of Tenure Act 62 of 
19972 (‘the Act’) and, therefore, that the High Court did not have jurisdiction3

1 ‘unlawful occupier’ means a person who occupies land without the express or tacit consent of the 
owner or person in charge, or without any other right in law to occupy such land, excluding a person 
who is an occupier in terms of the Extension of Security of Tenure Act, 1997, and excluding a person 
whose informal right to land, but for the provisions of this Act, would be protected by the provisions of 
the Interim Protection of Informal Land Rights Act, 1996 (Act 31 of 1996).

2 'occupier' means a person residing on land which belongs to another person, and who has or on 4 
February 1997 or thereafter had consent or another right in law to do so, but excluding- 

(a) ......
 [Para. (a) substituted by s. 20 (b) of Act 61 of 1998 and deleted by s. 6 (a) 
of Act 51 of 2001.]

(b) a person using or intending to use the land in question mainly for industrial, 
mining, commercial or commercial farming purposes, but including a 
person who works the land himself or herself and does not employ any 
person who is not a member of his or her family; and

(c) a person who has an income in excess of the prescribed amount;

3  See section 20(2) of ‘the Act’. Subject to certain exceptions not applicable, the Land Claims Court 
shall have exclusive jurisdiction



3. The matter was set down for hearing in this court on 10 September 2007 at the 
seat  of  the  court  in  Randburg  and  the  entire  record  of  proceedings  and 
submissions prepared for the High Court hearing were transferred to this court 
including the parties’ Heads of Argument

4. The facts  and sequence of events leading to  litigation  were,  to a great  extent, 
common cause and will consequently be set out with conciseness.

5. The  respondent,  Gerhard  Viljoen,  was  an  employee  of  the  applicant,  Lebowa 
Platinum Mines, since 3 August 2004. He was dismissed from his employment 
after  less than two years  on the 22nd June 2006. While in employment  he was 
allowed occupation of the premises belonging to the applicant  from which his 
contested eviction is being sought.

6. During the tenure of his employment the respondent was earning R11 438.00 a 
month which would have disqualified him as an ‘occupier’ in terms of the ‘Act’ 
which protects only those earning an income of less than R5 000.00 per month.

7. After  his  dismissal,  and  to  date,  the  respondent  continued  to  occupy  the 
applicant’s premises notwithstanding a stipulation in an oral lease agreement with 
the applicant that his occupation was conditional upon his continued employment. 
He has ignored a letter demanding that he leaves.

8. It  is the applicant’s  contention that,  in the circumstances,  the respondent is an 
‘unlawful occupier’ fit to be ousted from the premises in terms of the less onerous 
‘PIE’  than  in  terms  of  the  ‘Act’.  This  is  so  because  his  ‘occupation’  never 
qualified in terms of the ‘Act’ as he was earning an income in excess of R5 000.00 
while he had consent. It qualifies even less now since the consent was withdrawn 
as at date of dismissal being 22 June 2006.

9. The Notice of Motion  of  the applicant  for  the eviction  of  the  respondent  was 
issued on 10 January 2007 in the High Court of the Transvaal Provincial Division. 
It is the respondent’s defence that, as of that date, he was not earning an income at 
all. In consequence, and relying on a judgment of this court4, at that point in time, 
he complied with the means test prescribed in the Act.

10. This court concurred with the views articulated at the time, in double harness with 
Gildenhuys AJ (as he then was), and the concurrence still  holds firm. I do not 
need  to  consider  whether  if  my  views  had  changed,  I  would  now,  in  single 
harness, be capable to over-turn the earlier decision. Perhaps not.

11. It is interesting to note that the submission that the respondent’s right to reside on 
the  premises  automatically  terminated  upon  dismissal  was  not  pursued  in 
argument before me. The argument had been that the consent of the applicant had 
been withdrawn upon dismissal on 22 June 2006. In my view the submission was 
correctly  abandoned given section 3(1) of the ‘Act’  which provides  that,  once 
given, consent may only be withdrawn in accordance with section 8 of the ‘Act’.

4 Halle and Another V Downs 2001 (4) SA 913 (LCC) par 13 @ 917.
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12. Everything considered, I find that the respondent in this matter  fulfilled all the 
prescribed  requirements  as  an  ‘occupier’  in  terms  of  the  ‘Act’  when sued for 
eviction before the High Court (TPD) in terms of PIE on 10 January 2006. He 
should have been sued in terms of the ‘Act’ before the Magistrates Court or before 
this court and the applicant should have followed the procedures prescribed by the 
‘Act’.  It  is  common  cause  that  these  procedures  were  not  followed  and  the 
application is accordingly dismissed.

            
13.  Order:
The application for eviction is dismissed with costs.
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