
IN THE LAND CLAIMS COURT OF SOUTH AFRICA

HELD AT CAPE TOWN

CASE NUMBER: LCC46R/07 

Decided on : 11 June 2007

In case between:

JOSEF KARL ZUEGER                    Applicant

and

FRANSISCO CHIHLANGO First Respondent

ERIC TSHIPOTA  Second Respondent

ELVIS RANTUE Third Respondent

ROBERT CHAUKE Fourth Respondent

JUDGEMENT

Gildenhuys J

[1] The applicant is the owner of the farm Hartebeesfontein No. 472, Registration 

J.Q.,  Krugersdorp.   The  first  to  fourth  respondents  live  on  the  farm.   They are 

occupiers  as  defined  in  the  Extension  of  Security  of  Tenure  Act,  62  of  1997 

(“ESTA”).  The applicant applied by notice of motion for their eviction.  He followed 

the provisions of  ESTA.  The Magistrate:  Krugersdorp granted an eviction order 

against the respondents.  The matter came before me on automatic review in terms 

of section 19(3) of ESTA. 
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[2] Service of the Notice of Motion was effected by affixing it to the principal door 

at the given address of each respondent.  The returns of service refer to rule 9(6), 

presumably of the Magistrate’s Court Rules.  The Magistrate’s Court Rules are not 

applicable.

[3] Section 17(3) and (4) of ESTA reads as follows:

“(3) The Rules Board for Courts of Law established by section 2 of The Rules Board for 

Courts  of  Law Act,  1985  (Act  No.  107 of  1985),  may make rules  to  govern  the 

procedure in the High Court and the Magistrate’s Courts in terms of this Act.

(4) Until such time as rules of court for the Magistrate’s Courts are made in terms of 

subsection (3), the rules of procedure applicable in civil actions and applications in 

High  Court shall  apply  mutatis  mutandis in  respect  of  any  proceedings  in  a 

Magistrate’s Court in terms of this Act.”

[4] The method of service does not comply with rule 4(1) of the High Court Rules. 

If it was for whatever reason not possible for service to be effected in the ordinary 

manner, application should have been made for a substituted service order under 

rule  4(2),  or  the  applicant  should  have  accompanied  the  sheriff  to  identify  the 

respondents (if possible).

[5] Because the notice of motion was not properly served on the respondents, 

the eviction order cannot stand.  It is therefore ordered as follows: 

a) The eviction order granted by the Magistrate’s Court: Krugersdorp on 4 April 

2007 is set aside;
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b) Leave  is  granted  that  the  notice  of  motion  may  be  re-served  on  the 

respondents, whereafter the matter can be heard anew.

______________

A GILDENHUYS
JUDGE OF THE LAND CLAIMS COURT
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