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JUDGMENT

BAM JP:

[1]This matter comes before me on automatic review in terms of section 19(3) of the 

Extension of Security of Tenure Act 62 of 1997 (the Act) which stipulates that an 

order of eviction by a magistrate shall be subject to automatic review by this court . 

The court then may-
“(a) confirm such an order in whole or in part;

  (b) set aside such an order in whole or in part;

  (c) substitute such an order in whole or in part;

  (d) remit the case to the magistrate’s court with directions to deal with any matter in such 

manner as the Land Claims Court may think fit.”

[2]Such an order of eviction was granted by the civil magistrate at Standerton against 

the respondent on 11 January 2007 in these terms:

“Na deurlees van die stukke word die volgende bevel gemaak. 

Die aansoek om summiere vaonnis word toegestaan soos versoek met koste. Die bepaling 

van die datum die datums soos versoek in par b en c staan dan hangende die bekrakgtigin van 

die stukke deur Grondeisehof.”

[3]In a covering letter to the Registrar of this court, the magistrate indicated clearly 

that   his  decision  was  based  solely  on  the  submissions  made  on  behalf  of  the 

applicant:



“Die eiser se betoogshoofde by die aansoek om summerie vonnis is baie volledig en word daar 

nie verder daarmee gehandel nie.”

Indeed the magistrate then made no further attempt to give his own and independent 

motivation for granting the eviction.

[4]Of greater concern however, is that the application was for summary judgment and 

was granted as such. The remedy of summary judgment, even in purely commercial 

litigation,  is a drastic one in that  it  effectively closes the door of the court on the 

defendant. In essence the remedy is accorded only where the plaintiff  has such an 

answerable  case  that  whatever  the  defendant  might  say  would  be  mala  fide and 

constitute delaying tactics on his part1. If it is reasonably possible that the plaintiff’s 

application is defective or the defendant has a good defence, the remedy cannot be 

granted2. In other words, the order is not given for the asking. The case made out for it 

in the plaintiff’s verifying affidavit and in the cause of action must be so clear and 

compelling in every part as to justify the denial of a trial. It does not suffice for the 

plaintiff to merely allege that opposition is mala fide and playing for time and leave it 

at that. The most glaring omissions in the case of the applicant and, indeed the most 

difficult  to  accomplish  without  holding  of  a  trial,  are  the  ‘just  and  equitable’ 

requirements in terms of section 8 of the Act. In terms of this section, the right of 

residence may be terminated on any lawful ground provided such termination is just 

and equitable having regard to: 
“(a) the fairness  of any agreement,  provision in an agreement,  or provision of law on 

which the owner or person in charge relies;

   (b) the conduct of the parties giving rise to the termination;

    (c) the interests of the parties, including the comparative hardship to the owner or person 

in charge, the occupier concerned, and any other occupier if the right of residence is 

or is not terminated.

(d) the existence of a reasonable expectation of the renewal of the agreement from which 

the residence arises, after the effluxion of its time; and

   (e) the fairness of the procedure followed by the owner or person in charge, including 

whether or not the occupier had or should have been granted an effective opportunity 

to  make  representations  before  the  decision  was  made  to  terminate  the  right  of 

residence.”

1 Mowschenson &Mowschenso v Mercentile Acceptance Corporation of South Africa Ltd
 1959(3) W 362@366E 
                        
2 Arend and Another v Astra Furnishers (Pty) Ltd 1974 (1) SA 298(C)  @305
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There is no averment or assertion in the papers concerning any of the above elements 

nor does the magistrate  avert to any of them. Finally the whole of section 12 has 

(perhaps inadvertently) not been fulfilled completely i.e. the dates of vacating and of 

execution have not been inserted.

[5]The proceedings for the eviction of the respondent were commenced by way of a 

combined  summons  and  particulars  of  claim  dated  28  November  2006.  The 

particulars of claim, though a fairly comprehensive check list of the allegations to be 

made  in  terms  of  ‘the  Act’,  are  by  no  means  conclusive  verification  of  such 

allegations.  Indeed,  some  of  the  many  and  exacting  limitations  and  requirements 

placed  upon  the  granting  of  evictions  in  terms  of  ‘the  Act’  are  not  as  readily 

ascertainable  as is  usual in summary judgment  applications.  Furthermore,  it  is  not 

clear from the particulars of claim or from the verifying affidavit of Mr Gert van der 

Merwe whether there has been compliance with section 9(2)(c) Nor is it clear if he 

van der Merwe has authorization of the plaintiff to depose on its behalf. 

[6]The application  for summary judgment  was supported by an affidavit  from the 

director of the applicant, who merely opined that the respondent had no  bona fide 

defence, and that his notice of intention to defend was solely to delay the granting of 

the order for his eviction. At that stage the applicant had obviously not indicated a 

defence,  and,  in the absence of a verification in the particulars of claim or in the 

supporting affidavit, the assertion that the defence was mala fide and a delaying tactic 

was pure speculation. 

[7]The application had been set down for hearing for the 4th January 2007 and the 

magistrate has recorded that neither the applicant, nor his legal representative was in 

attendance that day. There is no further record of what transpired on the day.

[8]The next recorded date  is  11 January 2007, when it  appears that  the attorneys, 

acting on behalf of the respondent, filed an affidavit opposing the application and in 

which the defendant maintained he was a labour tenant, denying that the applicant 

complied with the provisions of ‘the Act’ and stating that he had been residing on the 

farm with consent of the owner. On that same day the magistrate is recorded as having 

issued the order of eviction by summary judgment “na deurless van die stukke”. The 
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magistrate has recorded, that on that day, the opposing affidavit by the respondent 

was filed but it is not clear whether or not it formed part of the ‘stukke’ he perused in 

coming to his decision.

[9]The heads of argument of the applicant, on which the magistrate appears to have 

relied solely,  were formulated on the basis that no opposing papers had been filed 

apart from the notice of intention to defend. These heads of argument do not bear an 

exact date and were probably made before the opposing affidavit was filed.

[10]The balance of probabilities  seems to be that the ‘opposing affidavit’  filed on 

behalf of the respondent on the 11th January 2007, may not have formed part of the 

documents  the  magistrate  perused  before  granting  the  order.  There  is  also 

correspondence  from the magistrate  dated  2007/01/09  which  suggests  that  he had 

already decided on the order before he had seen the opposing affidavit.

[11]Given the above sequence of events, and without going into details as regards the 

inappropriateness of the route of summary judgment in eviction proceedings, under 

the Act,  I  have reached the conclusion  that  the order granted was precipitate  and 

therefore  wrong.  This  is  on  the  assumption  that  it  was  given  before  either  the 

applicant, and also the magistrate, had any clue as to the nature of the respondent’s 

defence and, could not have been able to assess it as either mala fide or dilatory. On 

the other hand, if it was given after the opposing affidavit had been filed it was wrong, 

because the elements of residence with consent and of labour tenancy pleaded are 

vital defences that cry out for proper scrutiny in a fair trial.

[12]The granting of the order before the probation officer’s report in terms of section 

9(3) was also precipate and therefore wrong. Only a period of one month had expired 

since the report had been requested and all of that fell during December a month with 

the maximum number of non- working days.  The period of time concerning which 

Gildenhuys J addressed his remarks in the case of Theewaterskloof Holdings3  was six 

months. It is correct that in certain cases the absence of the report may not be fatal to 

the application for the granting of the eviction order after proper assessment of all 

evidence. In this case no such assessment was made. It is also true that the probation 
3 Theewaterskloof Holdings (Edms) Bpk, Claser Afdeling v Jacobs en Ander 2002 (3) SA 401 LCC
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officer’s report is not evidence, nor is it intended to be treated as such. Yet it has to be 

taken into account by the court  in weighing the balance of convenience especially 

where there is no countervailing evidence as in the present case.

[13]In the result it is my finding that summary judgment ought to have been refused 

by the magistrate in Standerton and accordingly make the following order:

Order:

The order  of  the  magistrate  of  Standerton  for  summary judgment  granted  for  the 

eviction of the respondent on the 11th January 2007 is hereby set aside in its entirety 

and substituted with the following order:

(i) Summary judgment is refused ;

(ii) Leave is granted to the respondent to defend;

(iii) Report of a probationer’s report in terms of section 9(3) is to be made 

available to the magistrate within 6 weeks after a further request.

(iv) No order as to costs.

_________________________

JUDGE PRESIDENT F C BAM

For the Applicants:

H J Moolman Prok in Standerton 

For the Respondent:

Carrim Attorneys in Standerton 
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