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___________________________________________________________________ 

JUDGMENT 
___________________________________________________________________ 

LEKALE, AJ 

BACKGROUND AND INTRODUCTION 

[1] During or between November and December 2011 the respondent, a 

coloured male person, applied unsuccessfully for a promotional post of 

Station Commander: Events with the applicant. He felt aggrieved by the non-

appointment and referred a dispute concerning alleged unfair discrimination 

to the Commission for Conciliation, Mediation and Arbitration (“the CCMA”) 

for conciliation. When the dispute remained unresolved after an attempt at 

conciliation he approached this court for adjudication. 

[2] The matter proceeded before the court in the absence of the applicant on 16 

August 2016 and the following order was issued in default against the 

applicant: 

“1. The applicant is deemed to be appointed on 01 May 2012 to 

the position of Station Commander: Events;  

2. The respondent must pay the applicant an amount of R 

198 000.00 (one hundred and ninety-eight thousand rand) 

being R 9 000.00 (nine thousand rand) x 22 months as the 

difference in remuneration; 

3. The respondent is ordered to pay the applicant compensation 

in the amount of R 54 000.00 (fifty-four thousand rand).” 

[3] The applicant now moves this court in terms of section 165(a) of the Labour 

Relations Act 66 of 1995 (“the LRA”) and Rule 16A of the Rules of Court for 

rescission of the order in question on the basis that it was granted 

erroneously in its absence alternatively that good cause exists for rescission 

and/or setting aside of the same. The application is opposed by the 

respondent who supports the order and finds no cause whatsoever to 

interfere therewith.  
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ISSUE FOR DETERMINATION 

[4] The parties are effectively in dispute over whether or not the order was 

erroneously made with the applicant contending that it did not receive the 

statement of claim while the respondent, on his part, maintains that the 

statement in question was served per telefax using the fax number which 

was successfully used for CCMA processes before the matter was eventually 

referred to the court for adjudication.  

[5] In the event of the question being decided in the negative, the applicant 

effectively contends, in the alternative, that good cause, within the 

contemplation of Rule 16A(2)(b) of the Court Rules, exists for rescinding or 

setting aside the order in question with costs insofar as the application is 

opposed.    

DEPOSITIONS AND CONTENTIONS FOR THE APPLICANT  

[6] The applicant’s Acting Director: Labour Relations, John Mobe deposes, inter 

alia, to the effect that the respondent’s statement of case was never served 

upon the applicant in terms of the Rules of Court because the fax number 

allegedly used to serve the same is incorrect. All the applicants’ employees 

and relevant stakeholders should be aware that all legal documents should 

be addressed to Labour Relations Department, a centralised department 

responsible for entertaining labour and other related matters. 

[7] According to him the applicant has bona fide excellent prospects of success 

in his intended defence of the claim because it fully complied with the 

affirmative action and employment equity plan in that it ensured that suitably 

qualified people from designated groups have equal employment 

opportunities and are equally represented in all occupational categories and 

levels in the work force. 

[8] In argument on papers and before the court it is submitted for the applicant 

party, inter alia, to the effect that, although what is required in casu by 

section 165(a) of the LRA is that the order was erroneously granted, the 

applicant has gone further to show good cause for rescission insofar as it 

has excellent prospects of success in its defence.        
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DEPOSITIONS AND CONTENTIONS FOR THE RESPONDENT 

[9] The respondent deposes, inter alia, to the effect that the statement of claim 

was properly served on the applicant per fax using the fax number which was 

successfully used during the proceedings before the CCMA which were all 

attended by the applicant. Receipt of the statement of claim after service was 

confirmed by one Ms Patience. He is also a member of the designated group 

in terms of the Employment Equity Act as a coloured male person and at the 

relevant time the target representation for that group at the Station 

Commander level was 2%. Coloured males were underrepresented and the 

figure was negative 2% both before and after impugned appointments. The 

target representation for black males was 39% and prior to the impugned 

appointments the actual representation for such a group was 38%. After the 

appointments the actual representation of black males was 45% which 

exceeded the target representation by 6%.  

[10] Failure to appoint him was discriminatory on the basis of race and the onus 

was, in law and equity, on the applicant to justify the same.  

[11] In argument it is submitted for the respondent, inter alia, to the effect that the 

applicant fails to show that the default was not wilful and only asserts that the 

statement of claim was faxed to an incorrect fax number. The disputed fax 

number was in fact the applicant’s fax number and proof of successful 

transmission is before the court. No reason is suggested by the applicant as 

to why the statement of claim did not come to its attention. After the 

appointment of the four black males the representativity of black males 

exceeded the applicant’s target by 6% while coloured males remained under 

represented. The applicant seeks to change its case in its replying affidavit 

by asserting that the respondent scored the lowest on interview. The issue 

should be disregarded insofar as it cannot’ in law, be raised in reply.         

APPLICABLE LEGAL POSITION 

[12] Where an applicant seeks final relief in motion proceedings the respondent – 

friendly test applies in that the relief sought should be in line with common 
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cause and/or undisputed facts and the respondent’s version in the event of a   

factual dispute between the parties.1  

[13] An order is erroneously made if there existed, at the time of granting same, a 

fact of which the court was not aware and which would have precluded the 

court from granting the order had it been aware of it. In such circumstances 

the applicant need not show good cause in the sense of an explanation for 

its default and bona fide defence as the case is with rescission under the 

common law.2 

[14] In the exercise of its common law powers to rescind or vary orders and 

judgments in terms of section 151 of the LRA read with Rule 16A of Court 

Rules the court would grant rescission if 1) the applicant gives a reasonable 

and acceptable explanation for its default; and 2) has a bona fide defence 

which prima facie carries some prospects of success on the merits. 3 

[15] The court may rescind any order granted in the absence of any aggrieved 

party upon good cause shown.4   

[16] An applicant cannot, in law, make out its case in reply as its case must          

necessarily be made out in its founding papers. The applicant must stand or 

fall by its case as set out in its founding papers for that is the case upon 

which the respondent is called upon either to confirm or deny.5 

APPLICATION OF LEGAL POSITION TO THE FACTS AND FINDINGS    

[17] The applicant effectively relies on section 165(a) of the LRA and Rule 

16A(1)(b) read with (2)(b) of the Rules of Court in the alternative in its 

application for rescission of the impugned order insofar as it contends that 

the same was erroneously granted in its absence and that good cause exists 

for rescission as contemplated by Rule of Court 16A. 

                                            
1
  See Plascon Evens Paints Ltd v Van Riebeeck Paints (Pty) Ltd 1984 (3) SA 623 (A). 

2
  Bakeoven Ltd v GJ Howes (Pty) Ltd 1992 (2) SA 466 (E) and CAWU v Federale Stene (Pty)  

Ltd (1998)19 ILJ 642 (LC). 
3
  See Sizabantu Electrical Construction v Guma & Others [1999] 4 BLLR 387 (LC) at 388 and  

Chetty v Law Society,Transvaal 1985 (2) SA 756 (A) at 764J-765D. 
4
  See Rule 16A of the Labour Court Rules. 

5  
 See Director of Hospital Services v Mistry 1979 (1) SA 629 (A) at 635H-636A. 
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Order erroneously sought and granted  

[18] In argument before the court it is conceded for the applicant that the fax 

number used by the respondent to serve the statement of claim on the 

applicant is still in use by the latter.  

[19] The parties are at odds as to whether or not the statement of claim was     

served on the applicant by the respondent. The onus is, therefore, on the 

applicant to prove that the order was erroneously granted. 

[20] It is clear from proof submitted by the respondent that service was, in fact, 

effected per fax. Such service is proper in terms of the Rules of Court and 

there is no dispute about that between the parties.6 

[21] It is not the applicant’s case on papers that service was effected but that the 

statement of claim did not, for some reason, reach its attention or that of the 

person responsible for handling the relevant matter on its behalf. Its case is 

simply that the fax number used was incorrect. The fax number in question 

was clearly in use according to its representative and was used successfully 

in the past by the respondent for CCMA referrals in the instant matter.  

[22] I am satisfied, on the respondent-friendly test, that service was properly 

effected and I accept the respondent’s version in this regard and reject the 

applicant’s case accordingly. The order was, therefore, not erroneously 

granted.  

Good cause for rescission 

[23] In its endeavour to explain the default the applicant simply disputes service 

of the statement of claim. On the other hand, sufficient proof exists that 

service was, in fact, effected per fax by the respondent using the same fax 

number he used consistently and successfully before the CCMA. It is, 

further, not in dispute that the relevant fax number is still in use by the 

applicant in the general sense.  

                                            
6
  See Rule 4(a)(iv) of Labour Court Rules. 
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[24] It is not the applicant’s case that it set about to establish what could have 

happened to the statement of claim as served by the respondent. It simply 

disputes that it has one Ms Patience within its employ. The explanation 

furnished is neither reasonable nor acceptable and is, thus, rejected 

accordingly regard being had to the test applicable. 

[25] I am, further, not satisfied that the applicant enjoys any reasonable prospects 

of success in its intended defence insofar as the respondent’s version is 

more probable and carries preference in proceedings of the present nature 

where the facts are in dispute. The applicant’s further explanation contained 

in the replying affidavit delivered on its behalf is simply not properly before 

the court in the light of trite law insofar as the respondent did not, according 

to usual practice, get a fair opportunity to deal therewith. The position could, 

most probably, have been different had the applicant filed an affidavit 

supplementing its founding papers. 

ORDER 

[26] In the result the application is dismissed with costs. 

 

 

 

____________________ 

LJ Lekale 

Acting Judge of the Labour Court of South Africa 
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