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Case no: J 3394/17 

 

In the matter between: 

ITE EVENTS SOUTH AFRICA (PTY) LTD                           Applicant 

and 

AMANDA KILIAN        First Respondent 

SONIKA GREYVENSTEIN Second Respondent 

DMG EXHIBITION AND MANAGEMENT 

SERVICES (PTY) LTD Third Respondent 

Heard: 17 January 2018 

Delivered: 31 January 2018 

Summary: An application to enforce a restraint of trade is generally 

heard on an urgent basis provided the requirements of Rule 8 are met. 

Urgency follows as a matter of course when Rule 8 requirements are met. 

A party seeking to enforce a restraint of trade must allege and prove the 

agreement as well as its breach by the other party. Held (1): The 

respondents are interdicted and restrained. Held (2): Each party to pay its 

own costs. 
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JUDGMENT 

MOSHOANA, J 

Introduction  

[1] This is an application to restrain and interdict former employees of the 

applicant. The application is opposed by the first and second 

respondents (the former employees). The applicant seeks, amongst 

others, to interdict them from continuing employment with a competitor, 

the third respondent.1 The other prayers relate to confidential information 

and costs.2 

[2] The opposing respondents challenged the urgency of the matter on the 

basis that the applicant delayed in approaching the court. So urgency 

dissipated due the delay of 20 days before approaching the court, so the 

argument went.  

Background facts 

[3] The former employees were employed by the applicant until 30 

November 2017 as Vice Presidents International. The former employees 

resigned from their positions on 1 November 2017. Following that, both 

took up employment with the third respondent. According to the 

applicant, the third respondent is its competitor and by being so 

employed, the former employees are in breach of the restraint of trade. 

The restraint of trade is contained in written letters of appointment. The 

former employees contend that since they did not sign the letters of 

appointment, there exists no restraint.  

[4] On 24 November 2017, the former employees were reminded by the 

Group Human Resources Director of the restraint and the confidentiality 

obligations. The Group Human Resources sought certain undertakings 

by 27 November 2017. On 29 November 2017, Schindlers Attorneys 

                                            
1
 Notice of Motion prayer 2. 

2
 Prayers 3, 4, 5 and 6. 
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wrote to the applicant disputing the validity of the restraints. They made it 

clear that the former employees shall not be giving any undertakings. On 

30 November 2017, Labour Matrix, acting on behalf of the former 

employees, wrote to the applicant and reaffirmed the position taken by 

Schindlers Attorneys.  

[5] On 8 December 2017, the applicant’s attorneys of record responded to 

Schindlers Attorneys and further sought undertakings by no later than 

09h00, Wednesday, 13 December 2017. The applicant’s attorneys of 

record further communicated with Labour Matrix. Since undertakings 

were not forthcoming, the applicant launched the present application on 

or about 20 December 2017. Subsequently the matter came before me 

on the urgent roll.       

Evaluation  

Lack of urgency 

[6] One of the defences raised in limine by the former employees was that 

the matter is not urgent at all. Generally, matters involving a restraint of 

trade are considered to be urgent in nature primarily because of the 

duration of the restraints. However, the requirements of Rule 8 remain 

relevant. The restraint in casu is to endure for a period of six months. At 

the time of hearing this matter, the remaining period of restraint was 

about five months. The basis for attacking urgency was simply that the 

applicant delayed in approaching the urgent court.  

[7] From 24 November up to and including 15 December 2017, the applicant 

sought an undertaking, which if given would have obviated this 

application. The former employees were steadfast on the issue of the 

validity and refused to give the undertakings despite repeated attempts 

to persuade them. Generally speaking, one would expect an applicant to 

approach the court at the very least shortly after the first refusal to 

undertake. However, what the applicant did was to attempt to persuade 

the former employees to give the undertakings.   
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[8] I am unable to agree with the respondents that the applicant delayed. To 

my mind the applicant acted swiftly and expeditiously and cannot be non-

suited.3 Therefore the defence of lack of urgency is not upheld. 

The issue of the fourth affidavit. 

[9] On 16 January 2018, a day before the hearing, the former employees, 

without the leave of this Court filed a fourth affidavit. The applicant 

objected to this.  

[10] In argument, Mr Lee for the former employees contended that the 

applicant somewhat agreed to the filing of the fourth affidavit.4 There is 

no merit in this argument. Rule 7 of the Rules for the conduct of 

proceedings in the Labour Court5, makes provision for only three sets of 

affidavits. The Appellate Division, as it then was, in James Brown and 

Hamer (Pty) Ltd v Simmons N.O6 had the following to say: 

“It is in the interest of the administration of justice that the well-known 

and well established general rules regarding the number of sets and the 

proper sequence of affidavits in motion proceedings should ordinarily be 

observed. That is not to say that those general rules must always be 

rigidly applied: some flexibility, controlled by the presiding Judge, 

exercising his discretion in relation to the facts of the case before him, 

must necessarily also be permitted. Where, as in the present case, an 

affidavit is tendered in motion proceedings both late and out of its 

ordinary sequence, the party tendering it is seeking, not a right, but an 

indulgence from the Court: he must both advance his explanation of why 

the affidavit is out of time and satisfy the Court that, although the 

                                            
3
 See Wespoint Trading 91 CC t/a SkinPhd v Smit Case J967/16 delivered on 9 June 2016 

paragraph 9  

4
 At paragraph 70 of the founding affidavit, the deponent on behalf of the applicant testified that 

should the former employees raise a defence of unreasonableness or public policy, there may 
be a need to file a fourth affidavit.  

5
 As promulgated by GN 1665 in GG 17495 of 14 October 1996, effective 11 November 1996, 

as amended. 

6
 1963 (4) SA 656 (A). 
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affidavit is late, it should, having regard to all the circumstances of the 

case, nevertheless be received…”7 [My own underlining and emphasis]  

[11] In the matter before me there is no indulgence sought nor is there any 

explanation why the fourth affidavit should be received. Recently, the 

Supreme Court of Appeal (SCA) in Hano Trading CC v J R 209 

Investments (Pty) Ltd8 had the following to say: 

“[14] To permit the filing of further affidavits severely prejudices the party 

who has to meet a case based on those submissions. Furthermore no 

reason was placed before the court a quo for requesting it to exercise a 

discretion in favour of allowing further affidavits. Consequently the court 

a quo was correct in ruling that the affidavits were inadmissible.” 

[12] To my mind, it may well be the case that in restraints proceedings a 

necessity arises for a fourth set of affidavit to be tendered, but such does 

not in itself take away the control by the judge ceased with the matter. A 

party, in particular the applicant, seeking to rebut allegations on 

unreasonableness or contrary to public policy cannot simply file a further 

affidavit without the permission of the court. The court retains its 

discretion in order to allow departure from the general rule. It is not a 

matter of arrangement between the parties but a matter of discretion of 

the court. The parties cannot wrangle the discretionary powers of the 

court even in urgent proceedings. In any event, if motion proceedings are 

chosen then the ordinary rules must apply nonetheless. Accordingly, the 

further affidavit of the former employees is not admitted.  

Is there a restraint agreement? 

[13] At paragraph 14 of the founding affidavit, the applicant testified that in the 

contracts of employment annexed to the affidavit, the former employees 

undertook that they would not, for a period of 6 months after the 

termination of the contract of employment, contact or work for the 

                                            
7
 “See also Standard Bank of SA Ltd v Sewpersadh and another 2005 (4) SA 148 (C) 

8
 [650/11] [2012] ZASCA 127 (21 September 2012). 



6 

 

competitor9. In response to the above evidence the former employees 

testified that annexures DM2 and DM3 were not contracts of employment 

since they were not signed by them. In addition they contended that the 

wording is vague and broad thus invalid and unenforceable10. 

[14] It is apparent that the denial by the former employees is not about the 

existence of a clause but that the documents are not employment 

contracts because they are not signed. It is not a legal requirement that 

an employment contract can only exists if it bears signatures. Ironically, 

the former employees contend that a signature is a requirement by 

relying on a clause in the much disputed documents. At the foot of the 

documents appears the following phrase: “Please confirm your 

acceptance and understanding of the above appointment and conditions 

of service and remuneration structure by signing this letter and attached 

copies”. The documents bore a stamp “PROCESSED” followed by a date 

01/01/07 and what appears to be a signature. To this stamp, Mr Lee 

argued that the new terms and conditions were only introduced later and 

such conditions were not accepted by the former employees. This 

argument is not backed by any evidence to that effect and thus rejected 

outright as being opportunistic.  

[15] The signing does not bring into being an agreement but was only to 

serve as confirmation. The dictionary meaning of the word confirm is to 

support or establish the certainty or validity of; verify or to reaffirm the 

establishment of. By all account the word is different from the word 

agree. Agree means to express consent; concur or to come to an 

understanding or agreement, as by negotiating. Mr Lee raised this 

assertion as a genuine dispute of fact, which calls for the applicant to fail 

since there is no request for oral evidence to be heard. In my view this 

was improperly raised as a point in limine. A party has a choice as to 

                                            
9
 The clause reads thus: RESTRAINT OF TRADE 

It is agreed by both parties that, should you or THE COMPANY terminate your employment 
with…, then you undertake that you will refrain from contacting or working for any competitor 
of…for a period of no less than six (6) months from the date of leaving THE COMPANY. [The 
name of the old employer is omitted from the quote] 

10
 Paragraph 11 of the AA. 
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how to approach a court of law. If motion proceedings are chosen in the 

circumstances where a dispute of fact is foreseen, an applicant runs the 

risk of being non-suited. I, nonetheless, do not agree that there is a 

genuine dispute of fact that cannot be resolved on the papers before me. 

There is no dispute that the documents, be it contract of employment or 

letter of appointment are not signed. The question around them is not 

one of fact but of law. As I have pointed out earlier, it is not a legal 

requirement to have an employment contract signed before it can have 

validity and binding effect. Recently the Labour Appeal Court (LAC) in 

TIBMS (Pty) Ltd v Knight and Another11 had the following to say: 

“[26] I am unable to agree. Whilst the denial of the existence of the 

agreements, is not wholly convincing, that is never sufficient on paper, 

to justify an outright rejection.” 

[16] In TIBMS, no agreements were produced. In the matter before me a 

document is produced but named differently by both parties. The 

evidence before me suggests that there is a binding restraint 

agreement.12 On the balance of probabilities, I find that there is a 

restraint. With regard to the vagueness of the restraint provisions, I fail to 

see such vagueness. Accordingly, I do not agree that same is vague and 

unenforceable. I therefore conclude that there is a restraint agreement in 

place. Therefore, there exists a valid agreement between the parties. 

Is the agreement enforceable?  

[17] The contention that the clause is vague, ambiguous and broad is 

rejected. Therefore the restraint is enforceable in law.13  

[18] The wording is clear and the intention of the parties is conspicuously 

visible. Working for and contacting a competitor was sought to be 

prohibited for a particular period after departure.   

                                            
11

 2017 38 ILJ 2721 (LAC) 

12
 The former employees do not dispute that upon being requested to produce their employment 

contracts they produced the same documents. See paragraphs 54, 55 and 56 of the AA and 
answer thereto. 

13
 Basson v Chilwan and others 1993 (3) SA 742 (A) at 776H-777B 
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Was the restraint breached? 

[19] It is trite that a party in motion proceedings is to make his or her case in 

the founding affidavit14. The applicant has made such a case. The former 

employees do not dispute employment with the third respondent, a 

competitor. To my mind even if I were to accept that the applicant is 

involved in one stream, there is still competition. Mr Lee, correctly 

conceded to this. 

[20] When someone alleges that he or she is not bound by a restraint to 

which he had assented to in a contract, he or she bears the onus of 

proving that enforcement of the restraint is contrary to the public 

interest.15 Other than alleging that the covenant is vague, broad and 

unenforceable, the former employees failed to prove how and in what 

manner. As pointed out earlier the wording is clear and to the point. 

Since they are in the employ of the third respondent, they are in breach 

of the restraint. 

[21] There can be no doubt that the former employees were exposed to the 

trade connections of the applicant given their positions and their 

undisputed tasks16 whilst in the employ of the applicant.  

[22] Regarding confidential information and trade secrets, it is not seriously 

disputed that the former employees had access to customers of the 

applicant17. I am satisfied that in the course of access the former 

employees were availed to confidential information and trade secrets. 

There is real likelihood that they can use that and or disclose that to the 

third respondent or other parties. The applicant is entitled to be protected 

in this regard.   

                                            
14

 Betlane v Shelly Court CC 2011 (1) SA 388 (CC) para 29 and De Beer v Minister of Safety 
and Security and Another [2011] 32 ILJ 2506 (LC) 

15
 John Saner Agreement in Restraint of Trade in South Africa Law issue 13 (October 2011) and 

Experian SA (Pty) Ltd v Haynes and Another 2013 (1) SA 135 (GSJ) 

16
 Paragraphs 64, 65, 66 and 69 of the FA read with paragraphs 50, 51 and 55 of the AA. 

17
 See paragraphs 74, 76 of the FA read with paragraphs 61 and 63 of the AA. 
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[23] I am therefore satisfied that the former employees are in breach of the 

restraint. Accordingly, their conduct is prejudicing the applicant’s 

protectable interest. On the basis of the above breaches, the applicant is 

entitled to the relief sought. 

Issue of costs.  

[24] The LAC in Ball v Bambelela Bolts (Pty) Ltd18 has already decreed that 

since these matters raise a constitutional issue-breach of section 22 of 

the Constitution, a rule of costs following the results does not apply. To 

my mind it cannot be said that the opposition was vexatious. Therefore, 

the appropriate order to make is that of each party paying its own costs.   

Conclusion  

[25] I come to the conclusion that there is a valid and enforceable restraint 

and that the interest of the applicant is worthy of protection. I am satisfied 

that the former employees are prejudicing such an interest. As to costs, 

the appropriate order to make is that each party to pay its own costs.    

[26] In the results I make the following order: 

 Order 

1. The first and second respondents are hereby interdicted and 

restrained until after 30 May 2018 from contacting or working for 

any competitor (third respondent included) of the applicant. 

2. The first and second respondents are ordered to immediately 

return to the applicant or destroy all confidential information in 

their possession whether electronically or in hard copy. 

3. The first and second respondents are interdicted and restrained 

from using the confidential information of the applicant in any 

manner whatsoever and from disclosing it to the third respondent 

or any third party.  

                                            
18

 [2013] 9 BLLR 843 (LAC). 
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4. Each party to pay its own costs. 

 

 

_______________________ 

GN Moshoana 

Judge of the Labour Court of South Africa. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



11 

 

Appearances 

For the Applicant: Mr C Whitcutt SC with Advocate P Bosman 

Instructed by: Edward Nathan Sonnenbergs Inc, Cape Town. 

For the Respondents: Mr B Lee. 

Instructed by: Lee & McAdam Attorneys, Randburg. 


