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Introduction  

[1] The third respondent, Mr Zayd Minty, was employed by the City of Cape 

Town as its manager for the Arts and Culture Department. He arranged a 

two day workshop for his team at the Houwhoek Hotel outside Grabouw 

without obtaining the requisite approval from the City Manager or the then 

Executive Director. When asked about it by the new Executive Director, he 

said that it was “in our diary with the last ED”. He could not provide any 

proof that the previous ED (Executive Director) had approved it. The City 

dismissed him for gross negligence and dishonesty. He referred an unfair 

dismissal dispute to the South African Local Government Bargaining 

Council (SALGBC, the first respondent). The arbitrator1 found that his 

dismissal was unfair and ordered the City to reinstate him. The City seeks 

to have the arbitration award reviewed and set aside in terms of s 145 of 

the LRA.2 

Background facts 

[2] The City employed Mr Minty in 2012, some 3 ½ years before his dismissal. 

He reported to the then Executive Director, Anton Groenewald. He 

occupied a senior position, being at reporting level 3 in the City. 

Groenewald resigned under a cloud in 2014, after the City had suffered a 

financial loss of some R30 million as a result of the disastrous staging of a 

soccer tournament touted as the Cape Town Cup. After a short 

interregnum he was replaced by the current incumbent, Mr Ernest Sass, in 

September 2015. The department is known as the Tourism, Events and 

Economic Development Directorate (TEED). 

[3] Minty had planned a two-day strategic and team building event for his Arts 

and Culture team for 26 and 27 November 2015 at the Houwhoek Inn 

outside Grabouw. He had done so despite the fact that the Request for 

Proposals (RFQ) given to service providers who tendered for the event 

had specified that it must be held in the South Peninsula. He had also 

done so without obtaining the requisite permission from the City Manager 

                                            
1
 Ms A Boopchand-Singh, the second respondent. 

2
 Labour Relations Act 66 of 1995. 
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or the ED to host an event outside the City boundaries, contrary to the 

City’s system of delegations. 

[4] After Sass’s appointment, Minty attended three one-on-one sessions with 

him (on 15 September, 8 October and 10 November 2015). He did not 

mention the planned event. 

[5] Sass came to know about the event when Minty applied for leave on 18 

November 2015, a week before the event was to take place. Sass sent out 

the following email to Minty and other members of his team on the same 

day: 

“Dear All 

If any of you want to embark on a strategic planning session please seek 

my authority first before planning on it. I need to see the content or 

otherwise, the objective or otherwise and the rationale or otherwise for such 

planning sessions. 

Please refrain from organising such without consulting me. 

Kind regards 

Ernest Sass.” 

[6] Minty responded within 15 minutes. He said: 

“Dear Ernest 

We will send you the details of our team building and strategy planning, we 

had gone through the SCM3 process for this a while back and it was in our 

diary with the last ED. 

We are booked to go next week, the service provider has already been 

preparing. Its [sic] largely team building focused. 

Would you like a report? 

What are you needing [sic] from us to ensure we have the authority to go?” 

[7] Sass responded the next morning: 

“Please provide me Anton’s approval. It is the first time I hear that the 

Department is having a strategic planning session over two days through 

the supply chain management process. When was the last time such a 

                                            
3
 Supply Chain Management. 
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planning process happened and why was it determined important to hold 

such now.” 

[8] In his response, Minty said: 

“As you are aware Anton was not strong on writing things down. 

However he was big on teambuilding and was very supportive of any team 

building and joint planning that dealt with soft matters. 

We went on a number of teambuilding workshops with him. 

Last year we went on a strat [sic] and team building and it was very good 

for our team. 

I can provide feedback from all if you like. 

This year we were able to procure the services of Connemara who did a 

teambuilding with our TEED DMT two years back – this included doing a 

team profile and developing a team charter. 

If you’re not supportive please advise how we deal with it as we have a 

service provider who has been committed and not doing anything will be 

wasteful expenditure. 

I am away this morning and will ask Seemah [Seemah Toefy, his secretary] 

to send you the program and last year’s details. 

Could I meet later today to discuss this with you.” 

[9] Minty did not provide the approval from the previous ED, Anton 

Groenewald, that Sass had requested and the parties did not meet on that 

day. They only met on 25 November 2015 when Sass informed Minty that 

he would be called to a disciplinary hearing. 

[10] The next day, 26 November 2015, the City issued the following lengthy 

notice to Minty: 

“Dear Mr Minty 

NOTICE OF A DISCIPLINARY TRIBUNAL 

You are hereby informed of a Disciplinary Tribunal which will take place in 

terms of the interim disciplinary guidelines of the City of Cape Town on 18, 

21 and 22 December 2015, SDECD boardroom, fifth floor podium block, 

Civic Centre commencing at 09h00. 
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It is alleged that you, while in the employ of the City of Cape Town in your 

capacity as the Manager of Arts and Culture: 

Charge 1: Gross negligence and/or negligent [sic] and/or causing the 

potential unauthorised, fruitless and wasteful expenditure in terms of 

the MFMA4 

Detail: That between September 2015 and November 2015, you secured 

the services of a specialist service provider/vendor to coordinate, manage 

and facilitate a two-day strategic planning session for the Arts and Culture 

department that was scheduled to take place on 26 and 27 November 2015 

without first obtaining the necessary authority from the City Manager or the 

Executive Director of Tourism Events and Economic Development as 

required in terms of the City’s System of Delegations. 

Your actions in this regard contravened the City’s System of Delegations as 

approved by Council, which requires the City Manager to approve all 

events which fall outside of the municipal boundaries of Cape Town, which 

would include the two-day strategic planning session that was scheduled to 

take place in Grabouw. 

Furthermore, you failed to inform Mr Ernest Sass, the acting Executive 

Director for Tourism Events and Economic Development, of this strategic 

planning session and it only came to his attention when you submitted a 

leave application form on 18 November 2015 to attend this event. Upon 

further investigation by Mr Sass into this event, he ascertained that you 

have not obtained the necessary approval from the City Manager or the 

former ED, Mr Anton Groenewald. You also well aware of the City’s 

organisational development and transformation initiative being undertaken 

by the directorate, which process negated the need for a two-day strategic 

planning session for the Arts and Culture department. 

For the above stated reasons, Mr Sass was compelled to cancel this event 

on 25 November 2015 and inform the appointed service provider 

accordingly. 

Your actions in this regard will result in the City of Cape Town having to pay 

the service provider a cancellation fee in the amount of R200 000, 00 which 

amounts to unauthorised, irregular, fruitless and wasteful expenditure which 

is in contravention of section 4(2)(a) of the Municipal Systems Act. 

                                            
4
 A reference to the Municipal Finance Management Act. 
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It is alleged that the potential incursion by the City of the unauthorised, 

irregular, wasteful and fruitless expenditure in the sum of R200 000, 00 

could have been avoided had you sought and obtained the necessary 

approval. It is accordingly alleged that your failures in this regard amount to 

gross negligence and/or negligent [sic] and/or causing the potential 

unauthorised, fruitless and wasteful expenditure in terms of the MFMA. 

Charge 2: Dishonest and/or gross negligence and/or negligent 

Detail: On 18 November 2015 you transmitted an email to Mr Ernest Sass 

where in you dishonestly and/or gross [sic] negligently and/or negligently 

misinformed him that the two-day strategic planning session/teambuilding 

event was scheduled in the diary with the former Executive Director (ED), 

Mr Anton Groenewald. In this regard, Mr Josias Arnoldus has confirmed 

that there is no record or proof that the former ED authorised the two-day 

strategic planning session for the Arts and Culture department.” 

[11] There was also a third allegation of failure to comply with working hours, 

but that was not one of the reasons for the applicant’s eventual dismissal. 

[12] The disciplinary hearing was chaired by an independent chairperson, Mr 

André Nel. He found that Mr Minty was guilty of gross negligence and 

dishonesty. He decided that dismissal was the appropriate sanction. The 

City dismissed Minty on 22 February 2016. 

The arbitration award 

[13] Minty referred an unfair dismissal dispute to the Bargaining Council. 

Conciliation failed. An arbitration hearing was held over five days. Both 

parties were legally represented by their attorneys of record, Ms Michelle 

Jacobs and Mr Lance Witten respectively. The arbitrator heard the 

evidence of Mr Sass, the incumbent Acting ED for TEED; Mark Geiger, the 

procurement manager in the Supply Chain Department; Nicolene Farao, 

an administrative assistant; Marianna Manual, a support manager; Josias 

Arnoldus, an information officer; and Minty. She found that the dismissal 

was procedurally fair but substantively unfair. She ordered the City to 

reinstate Minty retrospectively. 

[14] It was common cause that Minty had contravened the City’s system of 

delegations. He conceded that he ought to have obtained the City 
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Manager’s consent to hold the event outside the boundaries of the City 

and that he did not do so. He did not dispute the existence or the validity 

of the rule. 

[15] Despite that, the arbitrator found that Minty’s awareness of the rule was 

“not as clear” because, whilst he was aware of the rule, “he was only 

partially aware of the full extent of its implications”. He did not realise that 

the requirement “was equally applicable to travel on a smaller scale” 

despite the fact that it clearly referred to travel outside the boundaries of 

the City. The arbitrator accepted Minty’s evidence that he had arranged a 

similar event in 2014 at Spier outside Stellenbosch – and thus also outside 

of the City boundaries – and that he had followed the same process. On 

that basis, she appears to have found – albeit not explicitly – that he was 

not guilty of gross negligence on charge one. 

[16] The arbitrator’s finding on the second charge – that of dishonesty – is 

even less clear. She found that the evidence about whether Minty 

obtained the permission of the previous ED was “not as clear-cut”. She 

accepted that Minty had claimed in his email to Sass that “the event was 

scheduled in the ED’s diary”. She accepted the City’s evidence that it 

could not have been in the ED’s diary when planning for the event only 

began in September 2015, by which time Groenewald had already left the 

employ of the city. She found that it was “therefore indeed unlikely that the 

event would have been scheduled in the ED’s diary”; she noted that 

Groenewald did not testify at the disciplinary hearing or at arbitration; and 

that there was no documentary evidence of any written authorisation of the 

event by Groenewald. It would appear that, on a balance of probabilities, 

she found that Minty’s evidence in this regard could not be accepted; 

nevertheless, she found that the fact that there was no documentary proof 

of Groenewald’s authorisation this “does not necessarily mean that the 

applicant did not have the ED’s support for such events.” 

[17] It appears that, because Minty had followed the same process in 2014, the 

arbitrator accepted that he was not dishonest when he told Sass that he 

did have Groenewald’s authorisation. And on the charge of gross 

negligence she found that “the main charge that the applicant faced at his 
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disciplinary hearing relates to his failure to comply with delegation 21, 

which I accept happened in error.” 

[18] The arbitrator further found that “the exact actual or potential loss to the 

City is still unknown”. 

[19] Ultimately, the arbitrator reasoned that “a lesser sanction would suffice in 

this instance”; but then, despite that implied finding that Minty had 

committed misconduct, the arbitrator found that the dismissal was 

substantively fair. 

Review grounds 

[20] Mr Leslie, for the City, raised essentially two review grounds: 

20.1 On the charge of gross negligence, the arbitrator only took one 

aspect – that of the breach of delegation 21 – into account. She did 

not take into account the full extent of his misconduct, thus 

misconceiving the nature of the inquiry and leading to an 

unreasonable result. 

20.2 On the dishonesty charge, the arbitrator made contradictory findings 

(insofar as she made a finding at all). By essentially dismissing this 

second charge as irrelevant and confining herself to the main charge, 

she again misconceived the nature of the inquiry and it led to an 

unreasonable result. 

Evaluation 

[21] It would seem sensible to deal with each of the allegations of misconduct – 

or “charges”, as they were called – separately for the sake of considering 

the review. 

Gross negligence 

[22] On the charge of gross negligence – which the arbitrator characterised as 

“the main charge” – she only considered it to relate to Minty’s failure to 

comply with delegation 21, which she accepted to have happened in error. 
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[23] It is so, as Ms Jacobs pointed out, that the charge of gross negligence 

contained details of Minty’s contravention of “the City’s System of 

Delegations as approved by Council, which requires the City Manager to 

approve all events which fall outside of the municipal boundaries of Cape 

Town, which would include the two-day strategic planning session that 

was scheduled to take place in Grabouw.” 

[24] But that contravention cannot be seen in isolation, as the arbitrator did. 

The starting point is the Request for Quotation (RFQ) that specified that 

the event would be held in the South Peninsula. Despite that, Minty told 

the bidders that he wanted it to be held far away from the City. It is for that 

reason that it was held at Houwhoek, well outside of the City’s boundaries. 

And that deliberate act led to the contravention of the rule, the existence of 

which was common cause.  

[25] Having found that Minty had breached the rule “in error”, the arbitrator did 

not consider whether that amounted to gross negligence, which was the 

charge that Minty faced. 

[26] The arbitrator was persuaded by the argument of Ms Jacobs – repeated in 

these proceedings – that the “charge sheet” did not include a specific 

reference to the RFQ documents and the supply chain management 

process in the detail provided concerning the allegation of gross 

misconduct. Ms Jacobs relied on to authorities for her argument.  

26.1 In Landsec5 this Court held: 

“In general, a reason for dismissal consists of facts which are at the time 

the decision to dismiss is taken are known to the employer. It follows 

therefore that the reason for dismissal must be the one in existence at the 

time the employee is notified, of his or her dismissal. Another fundamental 

and key principle relating to fairness in dismissal cases is that the reason 

for the dismissal must be related or based on the charges which were 

proffered against the employee for which he or she (the employee) had a 

fair opportunity to respond to and to challenge.” 

26.2 And in Fidelity6 the LAC noted: 

                                            
5
 Landsec v CCMA [2009] ZALCJHB 35 par [23]. 
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“It is an elementary principle of not only our labour law in this country but 

also of labour law in many other countries that the fairness or otherwise of 

the dismissal of an employee must be determined on the basis of the 

reasons for dismissal which the employer gave at the time of the dismissal.” 

[27] These principles are indeed trite. But it does not help Mr Minty. The 

reasons for dismissal were gross negligence and dishonesty. Those 

reasons did not change. The arbitrator to consider whether those were fair 

reasons for dismissal. And Minty’s diversion from the RFQ and the supply 

chain management process were very much part of the reason for 

dismissal, being one of the legs of the finding at the disciplinary hearing 

that he was guilty of gross negligence. Yet the arbitrator confined herself 

to the failure to comply with delegation 21, finding that “the charge sheet is 

very specific in its detail and this stark omission [referring to the RFQ 

requirements] which effectively forms the large basis of the [City]’s case is 

indeed highly questionable.” 

[28] The complaint that the failure to specify the RFQ breach in the details to 

the allegation of gross negligence is a procedural complaint, not a 

substantive one. Yet the arbitrator found the dismissal to be substantively 

unfair, mainly based on this “stark omission”. Mr Minty knew full well what 

the misconduct was that the City had complained about; it was, at the very 

latest, spelt out in detail at the disciplinary hearing where he had an 

opportunity to answer to those allegations. And then he had another 

opportunity to fully respond to the allegations at the arbitration, which is a 

hearing de novo. The findings of the disciplinary hearing referring detail to 

both the RFQ process and the failure to get approval from the City 

Manager: 

“In summary there is on a balance of probability evidence that Mr Minty did 

misconduct himself in that he failed to obtain the necessary authority to go 

on a team building session. He Conceded That He Did Not Get Approval 

from the City Manager and he did not dispute that the delegations require 

him to do so. He did not ensure that the preferred supplier met the 

specifications of the RFQ before signing the document. He also did not stop 

the process when the company informed him that the venue would be in 

                                                                                                                                
6
 Fidelity Cash Management Service v CCMA (2008) 29 ILJ 964 (LAC) par [32]. 
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Houw Hoek. Despite testifying that the venue would have been in 

Newlands he did not hold them to account when they informed him it would 

take place at Houw Hoek. 

… 

He is therefore guilty of gross negligence in carrying out his duties and has 

caused potential unauthorised fruitless and wasteful expenditure.” 

[29] As Mr Leslie pointed out, this court has repeatedly spoken out against the 

unnecessarily formalistic way that disciplinary hearings are conducted with 

reference to “charge sheets”, findings of “guilty” and the like. He referred in 

this regard to Nitrophoska7: 

‘The Code of Good Practice: Dismissal (Schedule 7 to the Labour Relations 

Act 66 of 1995 (“the LRA”) (“the code”) sets out the guidelines for a fair pre-

dismissal procedure. In essence, the employee should be given an 

opportunity to state his case. The employer should conduct a form of 

investigation; however, this need not be formal inquiry. 

The code was intended to do away with the rigid “criminal procedure style” 

provisions that had proliferated under the previous dispensation. 

Regrettably, the flexibility introduced by the code has not always been 

recognised by arbitrating commissioners. Halton Cheadle, in his article 

“Regulated Flexibility: Revisiting the LRA and the BCEA”  points out that: 

“Despite the clear direction given in the code, employers, consultants, 

lawyers, arbitrators and judges have continued to over-emphasize pre-

dismissal procedures and in so doing have imposed an unnecessary 

burden on employers without advancing the protection of workers.” 

These views were elaborated upon by the Labour Court in Avril Elizabeth 

Home for the Mentally Handicapped v CCMA & Others  where Van Niekerk 

J held that there was clearly no place for formal disciplinary procedures that 

incorporate all of the accoutrements of a criminal trial.  Regarding the 

requirement to be heard prior to dismissal:  

“When the code refers to an opportunity that must be given by the employer 

to the employee to state a case in response to any allegations made 

against the employee, which need not be a formal enquiry, it means no 

                                            
7
 Nitrophoska (Pty) Ltd v CCMA (2011) 32 ILJ 1981 (LC); [2011] 8 BLLR 765 (LC) paras [16]- 

[19]. 
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more than that there should be dialogue and an opportunity for reflection 

before any decision is taken to dismiss.” 

These principles have even greater application where senior managerial 

employees are involved. It has been held that the form of observance of the 

audi alteram partem rule may be relaxed in the case of a senior manager.’ 

[30] Exactly the same sentiments apply to Minty. He knew what the misconduct 

allegations were. He had a full opportunity to respond, both in a lengthy 

disciplinary enquiry and in a lengthy arbitration, where he had the added 

benefit of legal representation. He was a senior manager responsible for 

the procurement process. He had signed off on the RFQ documents that 

specified that the venue had to be within the South Peninsula. At the 

briefing session where 11 prospective bidders were present it was 

confirmed that “specifications were NOT altered during the meeting”. Yet 

he changed the venue to one far from the City’s boundaries. 

[31] As far as the potential or actual loss to the City is concerned, it was 

uncontroverted that the City suffered a significant loss, as it had to pay the 

service provider, Connemara. The exact loss had not been calculated, but 

it was in the region of R120 000. Yet, inexplicably, the arbitrator did not 

deem this as significant enough to lead to a finding of misconduct or 

dismissal, as she accepted that “the charges were hastily compiled to 

ensure that disciplinary action against [Minty] could commence as soon as 

possible”. Rather than commending the expeditious resolution of the 

dispute, the arbitrator found that objectionable. 

[32] At best for Minty, he was grossly negligent in failing to follow the specified 

procedures and obtaining the necessary authorisation. By restricting her 

enquiry to one element of the misconduct that led to his dismissal, the 

arbitrator misconceived the nature of the enquiry. That led to an 

unreasonable result. And in my view, this is one of those rare cases where 

the result is so unreasonable that no other arbitrator could have come to 

the same conclusion. 
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Dishonesty 

[33] The arbitrator’s consideration of the second – and equally, if not more 

serious – charge of dishonesty leaves much to be desired. 

[34] The arbitrator starts off by accepting that Minty claimed in his email to 

Sass that the event “was scheduled in the ED’s diary”. That puts paid to 

Ms Jacobs’s argument in these proceedings that the email should be read 

to imply that it was only in Minty or his team’s diary, and not necessarily in 

Groenewald’s. Minty accepts the arbitrator’s findings, and therefore has to 

accept this factual finding as well. The arbitrator finds that it was “unlikely” 

that the event would have been scheduled in Groenewald’s diary, as he 

had already left the employ of the City by that time. And Groenewald did 

not testify at the disciplinary hearing or at arbitration, despite Ms Jacobs’s 

assurance at the beginning of the arbitrator that she would be calling him 

as a witness. The arbitrator also noted that there was no documentary 

evidence of any written authorisation of the event by Groenewald. She 

seems to accept on a balance of probabilities, therefore, that Minty did not 

obtain Groenewald authorisation. 

[35] But then, in an apparent volte-face, the arbitrator appears to find that, 

nevertheless, Minty was not dishonest when he claimed that the event 

was scheduled in Groenewald diary and that he had thus obtained the 

necessary authorisation. She finds that “the fact that there was no 

document trail in this regard does not necessarily mean that [Minty] did not 

have the ED’s support for such events. It follows, that based on his 

relationship with Mr Groenewald, [Minty] appears to have continued in the 

same vein with his new manager, Mr Sass, in that he did not specifically 

seek Mr Sass’s authority or specifically make mention of the planned 

event. He placed information on the SharePoint system which he expected 

Mr Sass to read. There was no deliberate flouting of the rules and neither 

was there any evidence to suggest that the applicant deliberately kept Mr 

Sass in the dark about the planned event.” 

[36] It appears – although the arbitrator makes no specific finding – that she 

accepted that Minty was not dishonest because he did not deliberately 

keep Sass “in the dark”. But that does not address the substance of the 
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allegation itself, namely that Minty had dishonestly told Sass in his email 

that the event was scheduled in Groenewald’s diary – something that the 

arbitrator found had in fact happened. In those circumstances, the only 

reasonable conclusion that the arbitrator could have reached is that Minty 

had been dishonest. 

Conclusion 

[37] The test for review in terms of s 145 of the LRA, as summarised in 

Sidumo8, is by now trite. And it was further expounded upon by the SCA in 

Herholdt9: 

“[A] review of a CCMA award is permissible if the defect in the proceedings 

falls within one of the grounds in s 145(2)(a) of the LRA. For a defect in the 

conduct of the proceedings to amount to a gross irregularity as 

contemplated by s 145(2)(a)(ii), the arbitrator must have misconceived the 

nature of the enquiry or arrived at an unreasonable result. Result will only 

be unreasonable if it is one that a reasonable arbitrator could not reach on 

all the material that was before the arbitrator. Material errors of fact, as well 

as the weight and relevance to be attached to the particular facts, are not in 

and of themselves sufficient for an award to be set aside, but are only of 

consequence if their effect is to render the outcome unreasonable.” 

[38] In this case, the arbitrator misconceived the nature of the enquiry. With 

regard to the first allegation – that of gross negligence – she confined 

herself to only one element of the misconduct committed by Minty. That 

led to an unreasonable result. On the evidence before the arbitrator, and 

given the reasons for Minty’s dismissal, the only reasonable finding was 

that he was grossly negligent. The arbitrator’s apparent finding to the 

contrary is so unreasonable that no other arbitrator could have come to 

the same conclusion, especially given that it flies in the face of her own 

finding that a lesser penalty would suffice, thus implying that he did 

commit misconduct. 

[39] With regard to the second allegation – that of dishonesty – the arbitrator 

fails to deal with it sensibly altogether. Given her factual finding that Minty 

                                            
8
 Sidumo V Rustenburg Platinum Mines (2007) 28 ILJ 2405 (CC). 

9
 Herholdt v Nedbank Ltd (2013) 34 ILJ 2795 (SCA) par [24]. 



Page 15 

 

did misrepresent the position in his email to Sass, the only reasonable 

finding that she could have reached is that Minty had been dishonest. 

[40] That leaves the question of sanction. The arbitrator finds that “there is no 

reason why [Minty] cannot return to the City of Cape Town”. But in doing 

so, she does not take into account the breakdown of trust to which Sass 

had testified and in inevitable breakdown of trust occasioned by 

dishonesty. Mr Leslie referred in this regard to the dictum in Hulett 

Aluminium10: 

“… The presence of dishonesty tilts the scales to an extent that even the 

strongest of mitigating factors, like long service and a clean record of 

discipline are likely to have minimal impact on the sanction to be imposed… 

Whatever the amount of mitigation, the relationship is unlikely to be 

restored once dishonesty has been established, in particular in a case 

where the employer shows no remorse.” 

[41] And in Impala Platinum Ltd v Jansen11 Waglay JP cited with approval the 

dictum in G4S12 that “an employment relationship by its nature obliges an 

employee to act honestly, in good faith and to protect the interests of the 

employer.” He went on to note that “the high premium placed on honesty 

in the workplace has led our courts repeatedly to find that the presence of 

dishonesty makes the restoration of trust, which is at the core of the 

employment relationship, unlikely.” 

[42] In my view, the only reasonable conclusion that an arbitrator could reach 

on the evidence was that Minty had committed the misconduct complained 

of. Given the element of dishonesty and the breakdown of trust, dismissal 

was a fair sanction. This is one of those rare cases where the conclusion 

reached by the arbitrator was so unreasonable that no other arbitrator 

could have come to the same conclusion. 

[43] The disciplinary hearing ran over four days and the arbitration proceedings 

over five days. The Court has perused the full record and has heard 

                                            
10

 Hulett Aluminium (Pty) Ltd v Bargaining Council for the Metal Industry [2008] 3 BLLR 241 
(LC) par [42], cited with approval by the LAC in Miyambo v CCMA [2010] 10 BLLR 1017 (LAC) 
par [16]. 

11
 [2017] 4 BLLR 325 (LAC) par [19]. 

12
 G4S Solutions (SA) (Pty) Ltd v Ruggiero NO (CA 2/15, 25 November 2015). 
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comprehensive arguments on both sides. It would only lead to 

unnecessary further delays and legal costs to remit the matter to 

arbitration. This Court is in a position to substitute the award of the 

arbitrator. 

[44] With regard to costs, the Constitutional Court has recently reminded us in 

Zungu13: 

‘The rule of practice that costs follow the result does not apply in Labour 

Court matters.  In Dorkin, Zondo JP explained the reason for the departure 

as follows: 

“The rule of practice that costs follow the result does not govern the making 

of orders of costs in this Court.  The relevant statutory provision is to the 

effect that orders of costs in this Court are to be made in accordance with 

the requirements of the law and fairness.  And the norm ought to be that 

costs orders are not made unless the requirements are met.  In making 

decisions on costs orders this Court should seek to strike a fair balance 

between on the one hand, not unduly discouraging workers, employers, 

unions and employers’ organisations from approaching the Labour Court 

and this Court to have their disputes dealt with, and, on the other, allowing 

those parties to bring to the Labour Court and this Court frivolous cases 

that should not be brought to Court.” 

[45] In this case, Mr Minty had an arbitration award in his favour. His opposition 

to the application to review the award cannot be seen as frivolous. He has 

already incurred significant legal costs, having chosen to be legally 

represented at arbitration, which is not the norm in misconduct cases. He 

is an individual who has lost his job. Although he has been unsuccessful in 

this Court, in fairness, I do not think that he should be ordered to pay the 

City’s costs. 

                                            
13

 Zungu v Premier of the Province of KwaZulu-Natal and Others (2018) 39 ILJ 523 (CC); [2018] 
4 BLLR 323 (CC) par [24], referring to s 162 of the LRA. 
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Order 

[46] I therefore make the following order:  

46.1 The arbitration award of Commissioner A Singh-Boopchand of 5 

December 2016 under case number WCM 03165 is reviewed and set 

aside. 

46.2 It is replaced with an award that the dismissal of the employee, Mr 

Zayd Minty, was fair. 

 

 

 

_______________________ 

Anton Steenkamp  

Judge of the Labour Court of South Africa  
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