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VAN NIEKERK J 

Introduction 

[1] This is a referral to this Court by way of Rule 6, in which the applicant contends 

that she was dismissed for a reason that is automatically unfair, i.e.  that she took 

action against her employer, the respondent, by exercising a right conferred by 

the Labour Relations Act (LRA). The applicant seeks to be reinstated into her 

employ, with retrospective effect.  

[2] When the trial roll was called, the parties agreed that there were no material facts 

in dispute, and that the matter could be dealt with by way of a stated case. They 

agreed further that each party would submit written heads of argument, and that 

the court should make a decision in Chambers. 

Factual background 

[3] The applicant was employed as a cash officer. She was suspended on 11 

January 2013 and called to a disciplinary hearing on 15 January 2013. On 1 

February 2013, she was found guilty of failing in her duties, in that she captured 

74 hours worked by an employee in circumstances where the work had not been 

authorised. The penalty, issued by a Mr PW Lourens, is peculiar. It reads as 

follows: 

After considering all relevant mitigating and aggravating factors, I give the 

following penalty outcome: 

Due to the severity of the case, and the serious breach in the trust 

relationship caused by your actions, I hereby dismiss you with immediate 

effect. 

Alternatively 

You may however elect a final opportunity to restore the trust relationship, 

provided that you unconditionally accept an All Inclusive, Final Written 

Warning, related to your work duties and conduct, and that 2 week of your 

suspension period will be regarded as unpaid. Reporting for duty at 8:00 



3 
 

 

on the 01/02/2013, will be regarded as unconditional acceptance of the 

alternative to dismissal (sic). 

[4] Quite how a period of unpaid suspension would serve to restore the trust 

relationship is not apparent, but be that as it may, the applicant reported for work 

on 1 February 2013, and was not paid for a two week period.  

[5] On 18 March 2013, the applicant referred a dispute to the CCMA. She contended 

that a colleague made the same mistake and that no action had been taken 

against her. The applicant sought to have the final written warning set aside. It is 

not disputed that a Rebecca Topham paid an employee his salary for the months 

of January and February 2013 while he was no longer in the respondent’s 

employ.  

[6] On 20 March 2013, the respondent wrote a letter to the applicant in which she 

was advised that by reporting for duty on 1 February, she had unconditionally 

accepted the alternative to dismissal. The respondent stated that it considered 

the referral to the CCMA as frivolous and that it regarded her conduct in ‘a very 

serious light.’ The applicant was given until 30 March to withdraw the referral, 

failing which the respondent would ‘invoke the option of terminating your service 

as per the outcome of the disciplinary enquiry.’ Needless to say, the applicant 

refused to withdraw the referral and was dismissed without further ado on 8 April 

2013.  

Analysis 

[7] The respondent contends that by referring a dispute to the CCMA,  the applicant 

acted in breach of an agreement that it avers constituted a full and final 

settlement between the parties, and that it was entitled in those circumstances to 

‘anticipate the automatic revival of the first penalty’.  

[8] Section 5 (2) (c) provides that an employer may not prejudice an employee on 

account of that person exercising any right conferred by the LRA. Subsection 5 

(4) provides that: 
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A provision in any contract, whether entered into before or after the 

commencement of this Act, that directly or indirectly contradicts or limits any 

provision of s 4, or this section, is invalid, unless the contractual provision is 

permitted by this Act.  

[9] In SA Post Office v Mampuele [2010] 10 BLLR 1052 (LAC) the Labour Appeal 

Court held that the protection afforded by s 5 (4) precluded an employer from 

asserting that the contract of employment of an executive employee had 

terminated automatically and simultaneously with the cessation of his office as a 

director of the company. The court said (at paragraph 23): 

‘…parties to an employment contract cannot contract out of the protection 

against unfair dismissal afforded to an employee whether through the device of 

‘automatic termination’ provisions or otherwise because the Act had been 

promulgated not only to cater for the individual’s interest but the public’s interest.’ 

[10] The present circumstances are analogous. In essence, the respondent avers that 

the applicant was bound by an agreement that precluded her from taking any 

steps to protect herself against any future unfair conduct by her employer. If that 

is what the letter addressed to the applicant on 20 March 2013 means, it is 

invalid for the reasons set out in the Mampuele judgment. 

[11] In any event, the letter (and the applicant’s acceptance of its terms by reporting 

for work) does not constitute a full and final settlement of any dispute between 

the parties, nor does it expressly preclude the applicant from challenging the 

fairness of her suspension or any subsequent dismissal based on any breach of  

any term contend in the letter. There was no dispute between the parties that 

was capable of settlement – the respondent imposed a penalty of dismissal, and 

afforded the applicant the opportunity to accept instead two weeks’ unpaid 

suspension. She exercised that option, which was not subject to any conditions, 

express or implied, that this constituted a full and final settlement of any issue 

between the parties, nor did she agree, expressly or impliedly,  to any waiver of 

her rights. In particular, there is nothing in the letter of 20 March 2013 that 

indicates that the respondent reserved the right to reinstate the penalty of 
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dismissal if the applicant were to contest the fairness of her suspension – the 

offer (to use the contractual language on which the respondent relies) was to 

avoid dismissal by accepting a penalty of unpaid suspension. The applicant 

made her election. To read into the letter, as the respondent contends, that by 

making the election she did the applicant waived any right to refer a dispute to 

the CCMA is a construction too far. Further, there is nothing in the letter that 

indicates that the reinstatement of the penalty of dismissal remained in 

abeyance, to be triggered at some future date in the event of a breach by the 

applicant of the terms of the letter. In other words, even if the respondent’s 

interpretation of the letter is correct (i.e. that it constituted a full and final 

settlement) the terms of that settlement could only be that the once the applicant 

elected to accept the suspension, the penalty of dismissal fell away. As I have 

indicated, there is nothing in the letter to preclude the applicant to rely, as she 

did, on subsequent unfair conduct by her employer (in this instance, an allegation 

of inconsistency) to challenge the fairness of her suspension. 

[12] For the above reasons, in my view, the substantive reason for the applicant’s 

dismissal was the exercise of a right in terms of the Act and her dismissal was 

accordingly automatically unfair. The applicant seeks reinstatement, and given 

that reinstatement is the primary remedy afforded by the Act, I intend to make an 

order of reinstatement.  

[13] In relation to costs, the court has a broad discretion in terms of s 162 to make 

orders for costs according to the requirements of the law and fairness. In my 

view, this is a matter where the applicant ought not to be deprived of her costs. 

She has been the victim of conduct that borders on the egregious. 
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I make the following order 

1. The applicant was dismissed by the respondent for a reason that is 

automatically unfair.  

2. The applicant is reinstated into the respondent’s employ, on the same terms 

and conditions, with effect from the date of her dismissal, being 8 April 2013. 

3. The respondent is to pay the costs of these proceedings. 
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