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LAGRANGE, J 

Introduction  

[1] This matter concerns two cases launched by the applicant, Mr JA 

Kaltwasser, which were heard simultaneously.  On 11 February 2014, the 

following order was handed down: 

 “Case Number JS 635/2010 

1. The applicant‟s claim that he was entitled to backdated 

salary increases in 2007 and 2008 and an increase in 

2009, is dismissed as clause 3.3 of the schedule of 

remuneration on which his claim was based was concluded 

in circumstances where the respondent committed a bona 

fide error which was material and reasonable.  

2. The applicant‟s dispute that he ought to have been paid the 

difference between his basic monthly remuneration prior to 

its reduction from 1 February 2010 until the termination of 

his services in September 2010 and the actual salary he 

received during that period, was, on a balance of 

probabilities settled when he accepted a full and final 

settlement of CCMA dispute number GATW: 9776-10 on 25 

November 2010, and consequently there was no basis for 

the applicant‟s late attempt to include this claim in the 

current matter by way of an amended statement of case. 

 

Case number JS 359/11 

3. The applicant‟s claim that his dismissal on 27 September 

2010 was automatically unfair in terms of s 187(1) of the 

LRA, because the reason was one relating to his referral of 

an unfair labour practice dispute to the CCMA on 21 July 

2010 and, or alternatively, to the referral of his dispute 

under case JS 635/2010 on 14 July 2010 to the Labour 
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Court is dismissed as neither of these issues were the 

probable cause of his dismissal. 

Costs 

4. The applicant must pay half the respondent‟s costs 

including the cost of counsel.” 

My reasons for the order are set out below. 

The applicant's claims  

[2] The first claim was launched 12 July 2010 under case number JS 

635/2010.  It concerned a claim for an alleged unilateral reduction in the 

applicant's salary with effect from 1 February 2010 and payment of salary 

increases which the applicant claims he was entitled to at the end of 2007, 

2008 and 2009. He claimed that the salary increases he ought to have got 

were in terms of his contract of employment.  

[3] The applicant applied for the late amendment of his statement of claim to 

include an alternative claim for the salary he alleges he should have 

received if his salary had not been reduced in February 2010. The 

respondent objected to this amendment on the basis that this claim had 

been settled at the CCMA in November 2010, but I decided to admit 

evidence on this issue in view of the respondent’s reason for objecting to 

the amendment. 

[4] A highly contentious issue under the first dispute was whether or not 

Kaltwasser’s contract had in fact provided for the salary increases claimed 

by Kaltwasser. The respondent claims that Kaltwasser unilaterally altered 

the contract without its knowledge. On the reduction of the applicant’s 

salary in February 2010, the respondent says that this had been agreed 

with the applicant who otherwise would have been facing the prospect of 

retrenchment.  

[5] The applicant's second claim concerns his alleged automatically unfair 

dismissal on 27 September 2010. He believes he was dismissed because 

he referred an unfair labour practice dispute to the CCMA on 21 July 2010 
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concerning the removal or reduction of certain remunerative benefits and 

for referring the first dispute to the Labour Court on 12 July 2010. 

[6] In relation to the CCMA claim, the respondent alleges that there was 

merely a change in procedure for making business claims and that 

Kaltwasser was dismissed for misconduct including a refusal to obey 

lawful instructions by failing to provide his original contract of employment. 

The employer also disputed any imputation that his dismissal was an act 

of retaliation for his unfair labour practice claim, stating that there had 

been extensive negotiations and even mediation proceedings with 

Kaltwasser to try and resolve his complaints. In relation to the contractual 

claim before the court, the respondent contended it was under no 

obligation to pay the increases claimed as the applicant was not entitled to 

rely on the provision purporting to create that obligation because the 

contract including that term was concluded based on an error that was 

material and reasonable.  

[7] This CCMA dispute is the one that was settled in November 2010.  Its 

relevance in the present case is whether it settled any claim the applicant 

might have for the alleged unilateral reduction of his salary, and whether 

the referral of the dispute was a cause of the applicant's dismissal. 

[8] The applicant was subjected to a disciplinary enquiry in which he faced 

four charges. He was issued with a notice of the enquiry on 26 August 

2010.  Although he was not allowed legal representation at the enquiry, his 

legal representative was permitted to attend the proceedings as an 

observer.  The outcome of the enquiry was that he was found guilty of two 

charges, namely of failing to obey a lawful instruction and failing to report 

for duty. Only the former charge warranted dismissal in chairperson’s view. 

[9] During the course of the arbitration, two bundles of pleadings and two 

bundles of documents respectively, were referred to. The following 

witnesses testified: 

9.1 The applicant; 

9.2 Mr K Saks, a director of the respondent; 

9.3 Mr R L Holthauzen, a director of respondent; 
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9.4 Mr J Snyman, a former emplioyee of Maxi Group Schemes; 

9.5 Mr L A F Cronje, managing director of the respondent, and 

9.6 Mr R E Engelbrecht, currently employed at Assupol Life. 

For the most part oral evidence was given in Afrikaans. 

The material evidence 

 

[10] I do not intend to present a lengthy summary of the witnesses’ evidence, 

but only to mention portions where I consider it necessary for the purpose 

of explaining my findings, though this does not mean that every piece of 

relevant evidence taken into account deserves specific mention.  

[11] The applicant was employed in 2002 or 2003 by Saambou bank where he 

marketed various life assurance products. The bank subsequently moved 

its long term insurance book to FNB Life. During 2004, Kaltwasser took up 

employment at Assupol Life Limited (‘Assupol’). He reported to the Head 

of Group Schemes, Mr K Sacks. 

[12] Around May 2007, discussions took place between Kaltwasser and 

management that he would move to the respondent, Isambulela Group 

Administrator (Pty) Ltd (‘IGA’), to provide better risk management and look 

after one of the underperforming revenue sources, a scheme known as 

NFS. IGA is a subsidiary and the in-house administrator of Assupol 

schemes. Cronje, IGA’s managing director testified that he and Saks 

made representations to IGA’s board of directors to demonstrate that it 

would be financially viable to employ Kaltwasser to look after the NFS 

book. According to Cronje there were already problems with that scheme 

because it had a high claims ratio and the applicant’s appointment to 

manage the NFS book was an attempt to reverse the situation. The 

applicant's employment in the dual capacity of a consultant and 

administrator was a unique position in the company because its principal 

business was scheme administration and not the marketing of schemes. 

[13] The applicant's move to the respondent became effective in August 2007 

and he reported to Cronje. Another executive director with whom the 
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applicant had some dealings was Mr R Holtzhausen. By all accounts, in 

the beginning, the three individuals had a good relationship in and out of 

work. In fact their close social relationship predated Kaltwasser's 

employment with the respondent by some years. When the applicant was 

married in 2006 Holtzhauzen was his best man and Cronje the master of 

ceremonies at the wedding. 

[14] Although the applicant was employed on 1 August 2007 the employment 

contract was only signed in April or May 2009. Initially, Kaltwasser was 

appointed in terms of a letter of appointment dated 4 August 2007. In 

terms of that letter he was to receive a basic salary of R 21,375 and a 

travel allowance of R 7,875, making his aggregate basic monthly 

remuneration R 29,250. Cronje claimed that the travel allowance had been 

increased in response to the applicant’s request to improve his package. 

He says he had discussed Kaltwasser’s remuneration with him before he 

started with the firm and never indicated to him that he would receive 

increases in his remuneration. On the other hand, he also agreed that he 

never indicated to the applicant when he was employed that he would not 

receive increases because he was earning commission, and he conceded 

that Kaltwasser might have expected them without saying he was 

therefore entitled to them.  

[15] Cronje testified that the applicant earned approximately R 6,000 more per 

month than he did at Assupol because of commissions received despite 

the drop of approximately R 2,000 per month in his basic salary. The 

applicant himself anticipated that the IGA environment would offer better 

prospects of him securing more group schemes as income sources which 

would push up his commission income. 

[16] Another tailored feature of the applicant’s remuneration package was that, 

part of his remuneration was paid to his own close corporation. Under 

cross-examination, Kaltwasser initially said this arrangement had ended 

when he left Assupol, but later admitted it had continued during his 

employment with the respondent right up until August 2010.    

[17] Ms Booysen, the General Manager gave the applicant a contract in 2007 

at the time he had been employed. His evidence was that he told Booysen 
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he wanted to discuss the contract with Holtzhauzen because he felt that 

his position was slightly different from other employees because he 

performed a dual function of administration and marketing and Booysen 

was only the head of administration, so he was unsure who he would 

report to on the performance of his marketing function. He claims that 

when he eventually spoke to Holtzhauzen, the latter understood his 

difficulty and told him to draft the contract and bring it back to him for his 

signature. As he felt unqualified to draft the contract he took it to his 

attorney, but owing to a lack of funds then the matter was left in abeyance. 

The applicant claimed he was not concerned about the absence of a 

signed contract at that time because he was receiving the remuneration 

which had been agreed upon. 

[18] There were certain details missing from the pro forma contract and the 

respondent's version was that Kaltwasser was expected to complete those 

details and finalise it with Holtzhauzen`, who was an admitted attorney and 

also the employer's compliance officer. In the applicant's disciplinary 

enquiry Holtzhauzen had also identified himself as the legal officer 

according to the chairperson’s minutes. 

[19] The contract was eventually signed by Kaltwasser and by Holtzhauzen, 

who claimed not to have read it at the time of signing it because he 

believed it was simply the pro forma contract, which had been given to the 

applicant, with the missing details included. However, it was common 

cause that Kaltwasser had replaced the standard clause of the pro forma 

contract dealing with increases, with his own version. The first two clauses 

stipulated the applicant's basic salary on commencement and the mode of 

payment by bank transfer. The contentious clause 3.3, which Kaltwasser 

claimed was drafted by his attorney read as follows: 

“Die Werkgewer sal die Werknemer elke jaar „n minimum 

verhoging gee wat gelykstaande is aan die gemiddelde verhoging 

van die res van die personeel.” 

[20] By contrast, the original standard clause which the applicant’s clause 

replaced 3.3 read: 
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"Salarisverhogings mag aan die Werknemer toegestaan word in 

die absolute diskresie van die Werkgewer, volgens meriete en 

evaluasies uitgevoer deur die Werkgewer van tyd tot tyd met 

inagneming van die finansiële posisie van die Werkgewer.” 

[21] The applicant and Holtzhauzen met at a restaurant in Brooklyn, Tshwane, 

where they were supposed to discuss the contract and other issues. 

Considering the applicant’s claim that there had been so many failed 

attempts to meet with each other over the contract, it is odd that they 

appear not to have discussed it at all, but had only spoken about the other 

issues on the agenda for the meeting. The applicant said he handed over 

the contract to Holtzhauzen who started to initial it without reading it. 

Holtzhauzen’s only comment was the one mentioned elsewhere to the 

effect that he knew nothing about the commission structure because that 

was Cronje’s responsibility. 

[22] It is common cause that Kaltwasser did not draw Holtzhauzen's attention 

to the materially altered clause 3.3 when Holtzhauzen signed the contract. 

Even though the contract containing the contentious clause was signed in 

the second quarter of 2009, the applicant had not actually received any 

annual increase either in 2007 or 2008 whereas the clause provided 

otherwise  It also turned out under Kaltwasser’s cross-examination he had 

removed the restraint of trade provision in the standard contract.  This 

significant excision was also not pointed out to Holtzhauzen. 

[23] When asked by the respondent’s counselto explain why he did not 

mention this alteration when his own counsel had asked him in his 

evidence in chief whether he had made any other changes to the contract, 

Kaltwasser simply attributed the removal of the restraint clause to his 

attorney.   

[24] The applicant said that he did not expect an increase at the end of 2007 

because he had only been employed for the last five months of the year 

and did not want to be too demanding at that stage. According to 

Holtzhauzen, there was consensus among the directors that staff would 

receive an increase in 2007, but it was Cronje who decided on the 
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percentage increase awarded to each staff member in accordance with 

guidelines from Assupol. 

[25] In 2008, on the applicant's version, he was not prepared to let matters go 

the way they had the previous year. In October 2008 Booysen conducted 

a merit assessment with him in which she gave him a score exceeding 

80%. This led him to expect that he would receive a reasonable increase 

that year. However, much to his disappointment, he received no increase 

in November 2008 when other staff received theirs. The day after 

increases were paid out, Kaltwaser raised his discontent with Cronje. 

Cronje’s response was that Booysen should never have assessed him and 

that he did not qualify for an increase because he earned commission. 

Cronje essentially confirmed this version of the discussion. Cronje's 

response prompted the applicant to write him a letter on the same day in 

which he confirmed that: he had always understood he would receive an 

annual increase; a merit assessment had taken place, and the monetary 

loss he had suffered over the last two years due to not receiving an annual 

increase. Cronje did not respond to this representation, apparently 

because he regarded the discussion they had on the matter as sufficient. 

[26] The applicant also took up the matter with Holtzhauzen who told him that it 

could not be true that he did not qualify for the increase, but Holtzhauzen 

effectively washed his hands of the issue by saying that Cronje did things 

on his own without informing him even though he was responsible for 

human resource matters. 

[27] Holtzhauzen testified that Kaltwasser queried why he did not receive an 

increase in 2007, even though the applicant never said he spoke to 

Holtzhauzen about it that year. Holtzhauzen related that he told 

Kaltwasser that an increase was at the discretion of the directors who felt 

that because he worked for commission and could therefore determine his 

own additional earnings he should not receive an increase. The applicant's 

counsel made the point that this version was not put to Kaltwasser when 

he testified and by implication should be disregarded. Nothing much turns 

on this except perhaps that it reflected on the reliability of Holtzhauzen's 

memory. In any event, Holtzhauzen testified that when the applicant did 
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not receive an increase in 2008 he had a similar discussion with him to the 

previous one. It should be mentioned that it was common cause that 

Kaltwasser was the only employee of IGA who earned commission as part 

of his remuneration.  

[28] It was also put to Cronje that the standard clause 3.3 in the pro forma 

contract, which provided for annual increases, albeit at the discretion of 

management, was inappropriate in Kaltwasser’s case because on the 

respondent’s own version the applicant was not entitled to increases in 

view of the commission he received. Accordingly, the standard clause 3.3 

would not have applied to him. Be that as it may, the applicant was suing 

on his altered version of clause 3.3, which appeared intended to eliminate 

any discretionary element in the award of an increase. 

[29] At the beginning of 2009, Cronje and Holtzhauzen requested the 

applicant's contract because the firm needed all staff contracts to be on file 

for an anticipated Financial Services Board inspection. The applicant 

claims that he told Holtzhauzen that they still had to discuss the contract 

with him and finalise it. It was a common understanding that when 

Kaltwasser had been given the first pro forma draft contract by Booysen, 

he had said he did not feel the standard contract was appropriate to his 

situation, because he was earning commissions and he wanted to discuss 

it with Holtzhauzen.  

[30] Sometime in March 2009, Holtzhauzen provided Kaltwasser with a second 

copy of the standard contract by e-mail. It was the same as the pro forma 

contract which Booysen had issued him with originally. Holtzhauzen 

agreed that he told Kaltwasser if he was not happy with the contract he 

should draw up his own and bring it to him. They would then see if the 

legal department was satisfied with it. The applicant’s version was that 

Holtzhauzen had simply said he should draw up his own contract and 

bring it to Holtzhauzen for his signature. 

[31] However, Kaltwasser did not draw up his own contract. Instead, he 

effected changes to the pro forma contract with the assistance of his 

attorney. The changes included filling in the blanks on the first page and 

typing up his transport allowance and commission structure in paragraphs 
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4 and 5 of the remuneration schedule. He testified that it was his attorney 

who altered clause 3.3 to provide for an annual increase equal to the 

average increase granted to other staff. In passing, it is noteworthy that he 

tended to attribute the controversial amendments to his attorney as if to 

say they were not his own doing. On the other hand, it must be said that 

when he gave evidence in chief he explained his reason for revising 

clause 3.3, namely that he felt it was only fair that he got the average 

increase others received, in the light of the circumstance prevailing at IGA. 

[32] It was only in May 2009 that he managed to meet with Holtzhauzen at a 

restaurant in Brooklyn, Tshwane to conclude the contract. He claims they 

also discussed unrelated matters such as retrenchments pending at his 

former employer. There were some discrepancies in Holtzhauzen's 

evidence as to exactly when the meeting took place, though these not 

really important in themselves. Holtzhauzen initially said that it took place 

in May. Later, after checking his records, he said it occurred on 29 April 

2009.  At this juncture, I should mention that the applicant argued that 

these types of inconsistencies should have led the court to make an 

adverse credibility finding against Holtzhauzen. However, in the main, 

these discrepancies were not very significant nor unexpected from 

someone testifying three to four years after the events. 

[33] The applicant gave the contract to Holtzhauzen, who signed it without 

reading it. At the time, Holtzhauzen mentioned to Kaltwasser that he knew 

nothing about the applicant's commission structure because that was 

something which Cronje was responsible for negotiating. Holtzhauzen 

initialled each page of the document and entered the dates on the final 

page. Holtzhauzen testified that it was not necessary to read the standard 

contracts when they were returned and if any alteration had to be made to 

one, it would normally be done by his department.  

[34] Under cross-examination, Holtzhauzen was understandably taken to task 

for signing the contract without reading it despite knowing that it was not 

the same as the standard contract, even if he was not sure in which way it 

differed. He agreed that by signing the contract he indicated an 

acceptance of the contents thereof and by not reading it before signing it 
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he had been negligent. However, he was adamant that if he had been 

aware of the altered clause 3.3 he would not have signed it.  Likewise, 

Cronje testified he would not have consented to such a clause in the 

contract. Importantly, both directors said they only became aware of the 

clause during the grievance proceedings initiated by the applicant in 

March 2010.  

[35] It was only at the trial that the applicant finally produced the original 

contract. Holtzhauzen that, prior to this, the respondent had only received 

a copy when Kaltwasser had lodged his grievance in March 2010. From 

that time, the applicant’s ongoing failure to produce the original contract 

became a growing issue for Cronje and Holtzhauzen. They said they were 

particularly keen to determine who had effected the alterations to the 

contract which they believed they might learn if they had the original. 

According to them Kaltwasser was evasive about how the alterations had 

come to be made. It was only when the trial proceedings commenced that 

they claim they were made aware that the applicant took responsibility for 

them. In the course of the trial proceedings, considerable effort was 

devoted by respondent's counsel to pointing out discrepancies in 

incidental details between the original contract which Kaltwasser finally 

produced at trial and two separate copies of the document which he had 

previously furnished to IGA. The object of this line of questioning was to 

suggest that there had perhaps been another supposedly true version of 

the contract which had been surreptitiously altered. However, the 

discrepancies were formatting ones that did not relate to the provisions of 

the contract itself. 

[36] The applicant had retained the original contract, ostensibly because he 

said he knew of other instances of staff whose contracts had gone 

missing. This was disputed by Holtzhauzen and the veracity of the 

applicant’s claim remained inconclusive. Instead of furnishing his employer 

with the original contract he only provided it with a certified copy. Why he 

did not keep the copy and give the employer the original especially when 

the contract had been requested for compliance purposes was never 

really explained. Inexplicably, the applicant did not even rely on the 

alleged loss of contracts by IGA, as his reason for withholding his own. 



Page  13 

 

When questioned on why he did not mention his fear of the document 

being lost, when he refused to hand over the original, his peculiar 

response was that at that stage he did not have to provide reasons for his 

action. He simply declined to provide it.  

[37] Holtzhauzen testified that Kaltwasser had asked if he could make a copy 

of the contract to which he had agreed, but he had also asked him to put 

the original on file, though this was never put to Kaltwasser under cross-

examination. 

[38] Towards the end of 2009 the NFS account fell away, which Cronje said 

had a material impact on IGA's turnover and directly affected the applicant 

whose appointment had been linked to managing that account. Sometime 

in October or November that year Kaltwasser was called to a meeting with 

Cronje and Holtzhauzen to advise him that they wanted to reduce his 

salary due to these changes at Assupol but they would wait until 2010 

because November and December were usually unproductive months. 

[39] This was followed by a meeting early in February 2010 between 

Kaltwasser and Cronje. The applicant said that Cronje told him that the 

board of directors had decided his salary would be changed but that he 

would receive R5, 000 for providing training on Maxi Group schemes, a 

subsidiary of IGA. He was also advised that certain leave pay had been 

paid to him in error, which he would have to repay. The details of this are 

not germane to this matter, save that the applicant included this issue in 

his grievance of March 2010, even though the matter had been resolved 

by then. 

[40] After the meeting, Cronje sent Kaltwasser an e-mail confirming the 

reduction of his basic monthly salary to R 15,000-00 and his travel 

allowance to R 3,750-00 as well as the additional payment he would 

receive from Maxi. Understandably, Kaltwasser was displeased with the 

reduction in his monthly earnings by approximately R5, 500. He sent an e-

mail to all the directors ventilating his unhappiness. He said he sent it to all 

of them because Cronje had told him that the firm’s board of directors 

decided on the salary reduction. It was clearly a move that irritated Cronje. 
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The applicant claimed that Holtzhauzen had promised to discuss the 

matter with Cronje and the latter would respond in writing. 

[41] Holtzhauzen and Cronje were clearly of the view that the reduction in 

salary should not have come as a surprise to the applicant because they 

said they had discussed the coming change with him on numerous 

occasions and introduced other measures to try and ameliorate the 

situation such as using him for training work for Maxi Group Schemes 

(another company in the AGI stable) and by increasing his commission 

earnings from Pentagon from 2,5 % to 7,5 % in or around October 2009. 

They had also offered to absorb him into the Maxi Group during 2010. 

They believed the applicant understood the need for changes in view of 

the NFS’s declining income contribution, and that he accepted the need 

for a salary reduction. However, they never went so far as to say that he 

expressly agreed to the reduction. Cronje produced certain rough 

calculation notes made by him during a meeting with Kaltwasser on 9 

February 2010, which were meant to illustrate that the overall effect of the 

changes to his income would be minimal. After the meeting, Cronje sent 

an e-mail to Kaltwasser and the salary department setting out the changes 

to Kaltwasser's package. His understanding was that the applicant was in 

complete agreement with the changes.  

[42] It was raised with Cronje that the effect of the reduction in Kaltwasser’s 

package was to alter the terms of the remuneration schedule in his 

contract of employment and the contract did not provide for a unilateral 

variation of the schedule. Cronje’s response to this was to reaffirm that the 

alteration was not unilateral. However, he could not explain why the 

written contract had not been varied if the salary reduction had been 

consensual, because clause 18.1 of the contract stated: 

“Volledige ooreenkoms 

Hierdie dokument bevat die volledige ooreenkoms tussen die 

partye. Geeneen van die partye sal enige reg of remedie hê 

voortspruitend uit enige ondernemings, waarborge of voorstelle 

wat nie uitdruklik hierin vervat is nie.” 

All Cronje could say was that an oral agreement was good enough for him. 
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[43] The meeting between Cronje and the applicant took place on a Tuesday 

but it was only the following Sunday that the applicant responded with his 

queries about new package. When he did so he did not expressly state 

that he did not accept it. Cronje did not respond to these queries, owing to 

a problem with his hard drive and his admission to hospital for emergency 

treatment.  

[44] On 12 March 2010, nearly a month later, Kaltwasser lodged a formal 

grievance amongst other things about the change in his conditions of 

service. His grievance was a three pronged one. Firstly, he complained 

about what he now characterised as a unilateral reduction in his 

remuneration on 1 February 2010. Secondly, he complained about an 

unlawful deduction of leave pay from his salary. Thirdly, he claimed unpaid 

annual increases which he believed were due to him from December 2007 

onwards. The last mentioned claim he set out in a detailed table showing 

what he would have earned if the average annual increases in the 

company had been 7% per annum. 

[45] Even though the contract was concluded in early 2009, Kaltwasser never 

made any claim for increases based on it until he lodged his grievance in 

March 2010. When pressed on why he had delayed in invoking the 

provisions of clause 3.3 of the remuneration schedule he responded that 

at the time he did not really intend to enforce that provision, but wanted to 

preserve his options. 

[46] The applicant also testified that the good working relationship between 

himself and the two directors went awry after he submitted his grievance.  

The relevance of this is discussed below in evaluating his automatically 

unfair dismissal claim. 

[47] The applicant believes that the submission of his grievance marked a 

turning point in the relations between him and the company.  Cronje’s e-

mail sent in response to his grievance complained that the applicant had 

handed it in to his secretary on Friday when the applicant knew he would 

not be there for a week and would not be able to respond within seven 

days. Cronje explained in the e-mail that he would have to consult with 

various people in view of the legal claims made in the grievance.  The e-
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mail ended on a note of regret to the effect that trust and good 

relationships could not be maintained from that point onwards. Cronje was 

also angered that Kaltwasser had invoked the grievance procedure at 

stage 4 and about the inclusion in the grievance of the leave pay 

deduction, which he says was already resolved by that stage.  

[48] Two days after Cronje's somewhat irritable response, Booysen instructed 

the applicant to move out of the financial office, where he had been 

working during the absence of another staff member in that office who was 

on maternity leave. He complained that he was relocated to a smaller, 

stuffy office with no functioning air-conditioning and he had to share it with 

somebody else. He also mentioned that the room was cluttered with 

materials belonging to other persons and various bits of office equipment.  

Cronje testified that there was nothing sinister about relocating the 

applicant. He had given Booyen the intstruction that Kaltwasser had to 

move because he had just learnt that Kaltwasser was working in the 

finance office, whereas only finance staff should have been working owing 

to the confidential nature of the information kept there. 

[49] The applicant further said he was excluded from branch visits during which 

he had done previously provided training on the Maxi products and for 

which he was paid R 5,000 per month. The applicant received his last 

payment for Maxi training at the end of June 2010.  In an e-mail dated 19 

July 2010, Cronje recorded that Maxi could not maintain the payment 

because he had not provided any training as a result of the breakdown in 

trust and co-operation and also due to economic circumstances. From a 

query raised by Cronje at the end of the grievance meeting on 24 March, it 

would appear that he was concerned that the applicant might be busy 

negotiating with a third party for work.  In one of the few direct responses 

Kaltwasser gave during that meeting he promptly denied this.  From his 

comments, Cronje was clearly concerned how any such initiative of this 

kind on the part of the applicant might impact on what the applicant was 

currently doing for the company and Maxi.   

The applicant, for his part, believed that he was excluded from branch 

visits in order to prevent him from potentially generating new business, 
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and presumably earning commissions thereby. To support this claim he 

called Mr J Snyman as a witness. Snyman testified that he had held 

conversation with Holtzhauzen and with Mr R Engelbrecht. The thrust of 

this evidence was that Holtzhauzen had requested him to depose to an 

affidavit to the effect that Kaltwasser was attempting to contrive his 

dismissal. Snyman said Engelbrecht was also asked to depose to an 

affidavit to this effect. However, Engelbrecht completely denied receiving 

such a request. 

[50] The applicant also felt that the instruction issued after the grievance 

meeting requiring him to report on his activities and future work patterns 

was part of the measures taken against him as retribution for filing the 

grievance.  Previously, such reports have simply been communicated 

orally. 

[51] Following the lodging of his grievances, there followed a lengthy process 

of attempting to resolve them, which included a private mediation process 

by an independent mediator that spanned two months. In the end, it was 

all to no avail. In the course of the process of trying to resolve the 

applicant’s complaints he was offered an appointment to a new 

consultant’s position and a substantial once-off cash payment in an effort 

to settle the dispute. 

[52] During the minuted grievance meeting on 24 March 2010 between 

Kaltwasser, Cronje, Holtzhauzen and Saks most of the talking was done 

by Cronje and Holtzhauzen.  The applicant was unresponsive to their 

efforts to deal with the grievance in the meeting. On almost every point 

raised by the directors, he undertook to revert later in writing.  At an early 

stage in the meeting, Cronje pointed out to the applicant that this was not 

how the grievance process was supposed to work and suggested, in 

apparent frustration, that if the applicant wanted to conduct the grievance 

the way he was, perhaps it would be better if he followed a legal route. 

[53] On the 18th of May 2010, Kaltwasser was advised in writing by Cronje that 

the company was of the view that his grievance was groundless and he 

was invited to take whatever legal steps he might have in mind.  In that 

letter, Kaltwasser was also advised that the company reserved the right to 
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take disciplinary steps against him in consequence of his actions 

regarding the finalisation of the contract which had come to light during the 

grievance process.  Cronje made it clear that the applicant’s actions in that 

regard were unacceptable and were indicative of the damage done to the 

trust relationship..  Yet again Cronje repeated the company's request for 

the applicant to provide the original contract immediately. 

[54] At the disciplinary enquiry, the applicant was found guilty of failing to obey 

an instruction to provide his employer with his original contract of 

employment. As mentioned, the original document was in fact only handed 

up during these trial proceedings. For reasons relating to the respondent’s 

need to comply with Financial Service Board (‘FSB’) regulations, the 

employer had asked the applicant to provide the original contract that he 

and Holtzhauzen had signed. The request was made on a number of 

occasions but Kaltwasser would only provide a certified copy of it to the 

employer.  

[55] On 11 May 2010, matters culminated in Cronje e-mailing Kaltwasser an 

instruction to provide it immediately. Cronje further noted in the email that 

the original contract was the employer’s property. The applicant’s strange 

response was that he would not provide it at that stage, but would give the 

company access to the original at a later (unspecified) time. Equally 

strangely, he provided no reason for his refusal to comply with the 

instruction. At the disciplinary enquiry the applicant expressed his 

previously stated view that he had complied sufficiently with the 

requirement by providing the company with a certified copy of the 

document. He also appears to have told the chairperson of the enquiry 

that he was going to instruct his attorneys to advise the company of his 

reasons for not complying, but was not yet ready to do so at the enquiry. 

[56] On 21 July 2010 the applicant referred an unfair labour practice dispute to 

the CCMA. The dispute was described in the following terms in the referral 

form: 

“Unilaterally reduced applicant‟s salary. Applicant referred a 

dispute to the Labour Court. Employer started to victimise the 
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applicant by withdrawing benefits ie. a company credit card, 

financial resources arbitrarily.” 

[57] This dispute was settled fully and finally on 24 November 2010.  In terms 

of the settlement agreement the employer tendered and Kaltwasser 

accepted a payment of R 20,000 in full and final settlement of the unfair 

labour practice dispute.  Cronje testified that he believed that the 

settlement agreement was concluded in lieu of the reduction of the 

applicant's salary and that it made no sense for him to have offered the 

applicant R20, 000 merely because the company had withdrawn 

Kaltwasser’s credit card.  The card had been issued to him to cover 

expenses and was not part of Kaltwasser's remuneration.  All that 

changed when the card was withdrawn was the manner in which 

expenses could be claimed.  He also testified that the withdrawal of the 

credit card to comply with IGA’s new business expense claims procedure 

was something which affected the general manager as well and was not 

something affecting Kaltwasser alone.   

Evaluation 

The applicant‟s contractual claims 

The claim for salary increases in November 2007, 2008 and 2009 

[58] Even though there was some residual suggestions in the evidence that of 

Kaltwasser might have had an expectation of an annual increase, and 

their relevance in the context of this claim does not assist directly in 

establishing his legal entitlement to the increases claimed, though is of 

relevance to the respondent’s defence to the claim.  The applicant’s claim 

as pleaded rested squarely on enforcing the contentious clause 3.3 in the 

remuneration schedule to his contract which was only signed in 2009.  If 

the clause was enforceable his claim ought to have succeeded. 

[59] The applicant’s central contention is that he accepted the invitation to 

present his own draft to the respondent, by amending certain provisions in 

the standard contract issued to him.  Holtzhauzen knew that Kaltwasser’s 



Page  20 

 

situation was different from that of other staff and that the applicant was 

not happy with the standard contract.   

Consequently, the applicant argues that if Holtzhauzen nonetheless just 

signed the draft presented to him without considering it, but being aware of 

the implication of signing the document and of the maxim caveat 

subscriptor, the respondent cannot escape the consequences of his 

negligence in concluding the contract.  Moreover, Holtzhauzen had been 

aware of Kaltwasser's belief that he ought to have received annual 

increases in 2007 and 2008, but he failed to scrutinise the remuneration 

schedule.   

[60] The applicant concedes that Holtzhauzen was under a misapprehension 

as to what the contract contained but submits that such misapprehension 

was unreasonable in the circumstances based mainly on the points 

mentioned above.  Consequently, he argues that the respondent could not 

resile from the contract on the basis of a defence of justus error. 

In order to succeed with a defence of justus error a party relying on its own 

mistaken understanding of what it had agreed to must demonstrate that the 

mistake made was material, in the sense that the party seeking to resile would 

not have entered into the contract if it had realised the mistake, and the mistake 

must be reasonable1. It is well known that the scope for raising the defence is 

limited.  

[61] In a recent reaffirmation of the principle in Brink v Humphries & Jewell 

(Pty) Ltd 2005 (2) SA 419 (SCA), the SCA stated: 

“[34] While courts should come to the rescue of parties who have 

been misled or induced to enter into agreements of the kind under 

discussion, they should be mindful of what was stated in National 

& Overseas Distributors Corporation (Pty) Ltd v Potato Board1958 

(2) SA 473 (A) at 479G - H:  

   'Our law allows a party to set up his own mistake in certain 

circumstances in order to escape liability under a contract into 

                                            
1
 See the general principles stated in RH Christie and GB Bradfield, Christie’s The Law of 

Contract in South Africa (6ed) , 2011 at 329-332 

http://juta/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'582473'%5d&xhitlist_md=target-id=0-0-0-1915
http://juta/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bsalr%7d&xhitlist_q=%5bfield%20folio-destination-name:'582473'%5d&xhitlist_md=target-id=0-0-0-1915
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which he has entered. But where the other party has not made 

any misrepresentation and has not appreciated at the time of 

acceptance  that his offer was being accepted under a 

misapprehension, the scope for a defence of unilateral mistake is 

very narrow, if it exists at all. At least the mistake (error) would 

have to be reasonable (justus) and it would have to be pleaded. In 

the present case a plea makes no mention of mistake and there is 

no basis in the evidence for a contention that the mistake was 

reasonable .' 

 In Christie The Law of Contract 4th ed (2001) at 365, where the 

following appears after a discussion of this case:    

   'This summary of the law is borne out by the cases, which show 

the possibility of justus error to be very limited, unless the other 

party knew or ought to have known of, or caused the mistake.'”2 

 (emphasis added) 

[62] In this instance, the mistake committed by Holtzhauzen was that he did 

not realise that clause 3.3 of the remuneration schedule had been 

amended. That the mistake was a material one was not really disputed by 

the applicant. There was the uncontested evidence of Cronje that he 

would not have approved the contract containing the amended clause if he 

had been aware of it. Holtzhauzen gave similar evidence and Kaltwasser 

himself agreed that Cronje probably would not have agreed to the contract 

if he had known of the amended clause.  

[63] The applicant argues in effect that the mistake could never have been a 

reasonable one simply because Holtzhauzen would have been aware of 

the clause if he had not been negligent in not reading through the contract. 

The applicant contended that since Holtzhauzen knew that he wanted to 

make changes to the contract, Holtzhauzen should have been alive to the 

fact that the version presented by the applicant would contain changes. 

There is some merit in these contentions. However, Holtzhauzen’s failure 

to check the contract must also be seen in the context of a prior 

                                            
2
 At 429-430 
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understanding that the applicant intending to draw up his own draft 

contract for consideration and discussion with him. Instead, when they 

met, Kaltwasser presented a document, which on the face of it appeared 

to be the company draft with Kaltwasser’s personal details and 

commission formula included. Moreover, Kaltwasser made no mention of 

the deletion of the restraint of trade provision or his substitution of the 

increase provision.  

[64] Under the circumstances there was no reason for Holtzhauzen to suppose 

that he was dealing with anything other than the pro forma contract 

completed by the addition of Kaltwasser's personal details and 

commission formula determined by Cronje. In the absence of Kaltwasser 

alerting Holtzhauzen to the omission of the restraint provision and the 

substitution of the increase provision there was no reason for him to 

scrutinise each clause of a contract which to all intents and purposes 

appeared to be the standard contract used by IGA, rather than a draft 

contract prepared by the applicant with provisions which differed from the 

pro forma one.  

[65] This is not a case in which the applicant made a positive 

misrepresentation on which the other party relied, but a situation in which 

the applicant allowed Holtzhauzen to sign the document whilst he knew 

that it was unlikely Holtzhauzen was aware of his amendments to the 

standard contract. Given the context, it seems to me that there was a duty 

on the applicant to mention the material amendments and the doctrine of 

caveat subscriptor cannot assist him. This is especially so where one of 

the provisions varied was at odds with the employer’s practice of the last 

two years, namely of not giving the applicant an increase and making it 

clear it did not agree he was entitled to one.  

[66] If one compares this situation with the facts in the case of Spindrifter 

(Pty) Ltd v Lester Donovan (Pty) Ltd 1986 (1) SA 303 (A) I believe one 

is dealing with a situation that is, in principle, analogous. In the Spindrifter 

there had been negotiations preceding the drafting of a contract for 

holding an exhibition. The court described the dates when the exhibition 

was to be held as the ‘factual substratum’ on which the negotiations were 
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conducted. The agent, and respondent in the appeal, had nonetheless 

included a provision in the contract in terms of which the plaintiff would still 

be liable to pay it if the exhibition was held on different dates. The agent 

failed to draw the plaintiff’s attention to this provision in circumstances in 

which it had no reason to believe that the plaintiff would have signed the 

contract if it had been aware of this provision. The court held that the 

agent could not rely on the doctrine of caveat subscriptor in those 

circumstances.3  

[67] In this matter, where Kaltwasser included a provision which retrospectively 

and prospectively rendered the respondent liable to pay him an increase 

whenever other non-commission earning employees received one, against 

a factual backdrop of Kaltwasser being expressly denied an entitlement to 

increases for the last two years and where the employer's own standard 

contract contained no guarantee of an increase, it is inconceivable that the 

applicant did not realise that Holtzhauzen was most unlikely to have 

knowingly accepted such a provision. Given that context, in my view he 

had a clear duty to alert Holtzhauzen to the contentious provision. He 

could not simply sit back and see if Holtzhauzen discovered it when he 

was asked to sign the document he had no reason to believe would 

contain such provision. The situation might have been different if the 

document the applicant presented for acceptance was patently his own 

draft contract drawn up by himself or his attorney and not in the form of the 

pro forma contract and was preceded by a discussion of his proposals 

which both parties had accepted would follow if he drew up his own 

contract. 

The applicant‟s belated attempt to amend his claim for repayment of the alleged 

unilateral reduction in remuneration from February 2010 

[68] As mentioned, the applicant sought at the commencement of proceedings 

to amend his contractual claim by claiming that even if he was not entitled 

to payment of annual increases, he was entitled to be paid the difference 

between his previous basic remuneration and what he actually received 

                                            
3
 At 316F-J and 318 I-J. 
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after it was reduced in February 2010. The respondent objected to the 

amendment on the basis that it would have resurrected a dispute which 

had already been settled when the applicant's unfair labour practice 

dispute was settled fully and finally in November that year.  

[69] The applicant tried to persuade the court that his unfair labour practice 

dispute only concerned the withdrawal of a credit card facility he had 

enjoyed for various business related expenses. On the evidence, I am 

satisfied that firstly the credit card facility he previously enjoyed was not a 

remunerative benefit. There was no demonstrable loss of income which he 

suffered when it was withdrawn and replaced with a claims procedure for 

recovering business expenses. I can appreciate that the arrangement 

might have been less convenient from his point of view but that was the 

extent of any detrimental effect he suffered when the card was withdrawn. 

[70] Secondly, if the withdrawal of the card facility was the sole subject matter 

of the unfair labour practice claim and no financial loss could conceivably 

have been established in consequence of that action, Kaltwasser's 

settlement demand of R 40,000 and the final agreed settlement amount of 

R 20,000 are difficult to explain on any rational basis. The respondent 

contended and it was not disputed that the applicant's proposed 

settlement figure was approximately the same as the total loss of basic 

remuneration which he had suffered since February that year until his 

dismissal in September. The figure demanded certainly cannot be 

rationally related to the withdrawal of the credit card facility for business 

expenses. Likewise, it seems highly improbable that the company would 

have readily parted with an amount equivalent to roughly half the savings 

it achieved that year by cutting the applicant's basic salary in order to 

settle a dispute over the withdrawal of a non-remunerative benefit. 

[71] In the circumstances, I believe the most probable explanation for the 

settlement amount is that it was a settlement based on the applicant’s 

more substantial claim which was the main component of his unfair labour 

practices dispute, namely what he contended was the unilateral reduction 

of his salary. Consequently, the dispute over the reduction of his salary 

was settled and, he cannot resurrect that dispute by way of filing an 
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amended statement of claim in this matter. It may well be that if he had not 

settled that dispute he might have been successful in proving that the 

salary reduction was unilateral, as he had not agreed to it, but this is 

neither here nor there in light of the settlement. 

The automatically unfair dismissal claim 

[72] The applicant pleaded that the real reason he had been dismissed in 

September 2010 was that he had referred his unfair labour practice 

dispute to the CCMA on 21 July 2010 and, or alternatively, that he had 

referred his contractual dispute over the annual increases on 14 July 2010 

to the Labour Court. Accordingly, this was a claim that his dismissal was 

automatically unfair because he was dismissed for exercising one or more 

rights conferred by the Labour Relations Act, 66 of 1995 (‘the LRA’). If he 

was correct his dismissal would have been unfair in terms of s 187(1) read 

with s 5(2) (c)(vi) of the LRA.  

[73] In SA Chemical Workers Union & others v Afrox Ltd (1999) 20 ILJ 

1718 (LAC), the LAC explained the nature of an enquiry to determine if a 

dismissal was automatically unfair in terms of s 187(1)(a) of the LRA as 

follows: 

“The enquiry into the reason for the dismissal is an objective one, 

where the employer's motive for the dismissal will merely be one 

of a number of factors to be considered. This  issue (the reason 

for the dismissal) is essentially one of causation and I can see no 

reason why the usual twofold approach to causation, applied in 

other fields of law, should not also be utilized here (compare S v 

Mokgethi & others 1990 (1) SA 32 (A) at 39D-41A; Minister of 

Police v Skosana 1977 (1) SA 31 (A) at 34). The first step is to  

determine factual causation: was participation or support, or 

intended participation or support, of the protected strike a sine qua 

non (or prerequisite) for the dismissal? Put another way, would the 

dismissal have occurred if there was no participation or support of 

the strike? If the answer is yes, then the dismissal was not 

automatically unfair. If the  answer is no, that does not 

immediately render the dismissal automatically unfair; the next 
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issue is one of legal causation, namely whether such participation 

or conduct was the 'main' or 'dominant', or 'proximate', or 'most 

likely' cause of the dismissal. There are no hard and fast rules to 

determine the question of legal causation (compare S v Mokgethi 

at 40). I would respectfully venture to suggest that the most 

practical way of approaching the issue would be to determine 

what the most probable inference is that may be drawn from the 

established facts as a cause of the dismissal, in much the same 

way as the most I probable or plausible inference is drawn from 

circumstantial evidence in civil cases. It is important to remember 

that at this stage the fairness of the dismissal is not yet an issue 

(see ...). Only if this test of legal causation also shows that the 

most probable cause for the dismissal was only participation or 

support of the protected strike, can it be said that the dismissal 

was automatically unfair in terms of s 187(1)(a) . If that probable 

inference cannot be drawn at this stage, the enquiry proceeds a 

step further.”4 

(Emphasis added)  

[74] Applying these principles in the matter, the first question to be asked is if 

Kaltwasser would have been dismissed even if he had not invoked the 

dispute resolution processes mentioned? There is no doubt that the the 

applicant’s relationship with Holtzhauzen and Cronje deteriorated after he 

had lodged his three-pronged grievance in February 2010. However, 

despite the evident frustration on the part of Cronje and Holtzhauzen with 

the applicant, the respondent did seriously attempt to engage Kaltwasser 

on his grievance in the first grievance meeting. However, Kaltwasser was 

not forthcoming and instead of engaging with the respondent in a problem 

solving spirit adopted a stance of reserving his response on almost every 

issue. Kaltwasser did not wait for the grievance process to run its course 

before filing his contractual claim in the Labour Court. His only explanation 

for this is that he was advised to do so. 

                                            
4
 At 1726-7, para [32]. 
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[75] It is also noteworthy that Cronje warned of the possibility of disciplinary 

action against the applicant as early as March 2010, a few months before 

the applicant made his CCMA referral. The applicant’s obdurate refusal to 

furnish IGA with the original contract without even trying to justify his 

recalcitrance was clearly still irking Cronje. In the grievance outcome letter 

of 18 May 2010 Cronje repeated his request to Kaltwasser to provide it. 

Further, he pointedly warned Kaltwasser that the firm reserved its right to 

take disciplinary steps against him as a result of his conduct in finalising 

the contract.  He reiterated that the applicant’s actions were unacceptable 

and indicative that the trust relationship which ought to exist in the 

workplace had apparently been damaged. What is important about this is 

that there was clearly momentum building up to take disciplinary steps 

over the applicant’s dogged defiance in not providing the contract, which 

took place before either of the applicant’s statutory referrals were made. 

[76] Further, in the applicant’s statement of case he pleaded that he had 

suffered a reduction in benefits as a consequence of his referral of his 

contractual claim to this court which was made on 12 July 2010, whereas 

he had claimed in his CCMA referral of 22 July 2010, that the dispute over 

his reduction of benefits arose on 1 June 2010. The applicant was unable 

to explain how his benefits were reduced as retaliatory measure for 

referring his case, if the reduction preceded the referral.  

[77] I accept that it is possible that his relocation to a less congenial office and 

the curtailment of his training trips might be construed as being punitive in 

character, but that does not permit the court to simply conclude that the 

dismissal which eventually took place was based on his statutory referrals. 

Moreover, even assuming that these developments were not entirely bona 

fide, against that must be balanced the respondent’s ongoing attempts to 

try and resolve Kaltwasser’s situation through mediation, which included 

the proposal for a once off payment and another position. Likewise, it 

cannot be said on the evidence that the respondent did not introduce 

ameliorative measures to significantly limit the impact of the reduction in 

the applicant’s basic income by finding other sources of income for him. 

To my mind these were not the actions of an employer that was 
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determined that the applicant should pay dearly for invoking the 

procedures in the LRA to address his problems. 

[78] Moreover, it is quite clear that the impulse to take disciplinary step began 

and was growing steadily before he initiated his statutory claims. While the 

provision of the contract would not ordinarily be the kind of issue that 

would lead to dismissal, it became a big issue because of Kaltwasser’s 

obduracy in refusing to hand it over. Moreover it was not an unreasonable 

request given the requirements of the regulatory environment which were 

not disputed by Kaltwasser. 

[79] Taking all these factors into account, even if Kaltwasser had not taken any 

steps to claim what he believed was his, I am persuaded that his dismissal 

would probably have taken place anyway. To the extent the referrals may 

have played any role in his dismissal, they were unlikely to have been a 

significant factor affecting the decision. 

Costs 

[80] The payment of costs is a matter of what is just and equitable to the 

parties. Ordinarily, this court will not as a matter of course award costs to 

the successful party in unfair dismissal claims. In contractual claims the 

court might lean more towards following the conventional approach to an 

award of costs, though the award of costs must still be just and equitable.  

[81] In this instance the claim had a contractual leg and an unfair dismissal leg. 

I believe that the contractual claim was unwarranted and the applicant 

should have been aware of the difficulties he might face in making a claim 

based on the conclusion of a contract with a retrospective component 

which ran counter to what he knew to have been the employer’s attitude in 

the past. In relation to the automatically unfair dismissal claim, I believe 

the applicant might have genuinely believed in his own mind that at a 

certain point the employer had decided to dismiss him because he was a 

source of growing irritation to it owing to his dogged pursuit of claims 

against and eventually by invoking the statutory remedies available to him. 

This might have blinded him to the significance of his insubordinate stance 

in relation to providing the original contract, which he misguidedly believed 



Page  29 

 

he was entitled to refuse to provide. In the circumstances, an equitable 

solution in my view would be an order that the applicant must pay half the 

respondent’s costs. 
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