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______________________________________________________________ 

JUDGMENT 

MOOKI, AJ 

[1] The second respondent issued an award which, in the main, provides 

that the identified members of the third respondent were entitled to 

certain benefits as described in a collective agreement. The third 

respondent and the applicant are parties to the collective agreement. I 

refer to the applicant also as the “municipality” and to the third 

respondent as “the union”. 

[2] The second respondent issued a default award because the applicant 

was absent during the arbitration. The applicant contends that it did not 

receive the notice of the arbitration. The applicant sought to rescind the 

award. The second respondent refused to grant the rescission. The 

applicant seeks both to have the decision to refuse the rescission 

reviewed and that the award itself be reviewed and set aside. 

[3] The dispute between the parties was whether clause 11 of the 

collective agreement conferred benefits on the identified members of 

the union. The dispute turns on the date on which the identified union 

members became employees of the applicant. It is unnecessary for the 

court to determine the issue in the light of the order in this application.  

[4] The applicant contends that the identified members of the union 

became employees on 1 July 2007. The union contends that its 

members were transferred from the Matjabeng Local Municipality to the 

applicant, a district municipality, in terms of section 197 of the LRA; 

more specifically section 197(2)(d). The union also contends that its 

members were transferred or appointed subject to the retention of the 

remuneration and benefits that they were entitled to at Matjabeng local 

municipality. 
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[5] The date of employment is, therefore, relevant in determining whether 

the identified members of the union are entitled to benefits as stated in 

clause 11 of a collective agreement.  

[6] Clause 11 deals with long-service bonus. It provides as follows: 

„11 LONG-SERVICE BONUS  

11.1 in addition to the normal vacation leave, an employee shall 

qualify for the following additional leave together with the following 

monetary award as recognition for continuous service at the 

completion of the following: 

11.1.1 5 years‟ service:‟ 5 days accumulative leave plus a once 

off payment equal to 3% of the employee‟s annual salary; 

…. 

11.1.3 15 years‟ service: 15 days accumulative leave plus a once 

off payment equal to 4% of the employee‟s annual salary; 

…. 

11.1.6 30 years‟ service: 15 days accumulative leave plus a once 

off payment equal to 6% of the employee‟s annual salary. 

…‟ 

[7] The second respondent issued an award that the identified members of 

the union were entitled to benefits under clause 11 in respect of 5, 15, 

and 30 years‟ service, and that the applicant had failed to comply with 

clause 11. The second respondent ruled that the applicant pay the 

identified members of the union a cumulative amount of R40, 151. 28, 

being what was said to be benefits due to them under clause 11 of the 

collective agreement. 

[8] The second respondent also fined the applicant the amount of 

R10,000. 00, payable to the first respondent, for non-compliance with a 

collective agreement. 
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[9] The applicant seeks to review and have the award set aside on the 

following grounds: 

9.1. The Commissioner committed a gross irregularity: 

9.1.1. in the conduct of the arbitration by deciding to continue 

with the arbitration without satisfying herself that the 

telefax number reflected on the notice of the arbitration 

was that of the municipal manager; 

9.1.2. by determining the dispute without regard to the specific 

provisions of the collective agreement allegedly breached 

by the applicant; 

9.1.3. by failing to apply her mind to the facts and evidence 

regarding the period of service, when the respective 

letters of appointment and payslips indicate that the 

applicant employed members of the union on 1 July 

2007; 

9.1.4. in the conduct of the arbitration by concluding that the 

applicant breached clause 11 of the collective agreement 

in the absence of factual and/or a legal basis supporting 

such a finding and/or conclusion; 

9.1.5. in the conduct of the arbitration by ordering the applicant 

to pay a fine in the absence of power to do so when 

arbitrating the dispute about interpretation and application 

of a collective agreement and when the amount of the 

fine did not comply with the provisions of item 27 of 

schedule 7 to the Act read with table 1; 

9.1.6. in the conduct of the arbitration proceedings by refusing 

the application for rescission of the default arbitration 

award on the face of clear evidence that notice of the 

arbitration hearing had not been properly served on the 
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applicant and that the second respondent had acted ultra 

vires in imposing a fine; 

9.2. There was no rational connection between the evidence 

presented in the arbitration and the findings or conclusions of 

the second respondent. 

[10] Mr Schmidt, the labour relations officer of the third respondent, 

represented the four members of the third respondent during the 

arbitration. The arbitration proceeded as follows: 

10.1. The following members of the third respondent introduced 

themselves at the commencement of the arbitration: Mr Dewald 

Kirsten, Mr Pieter Le Roux, Ms Mokai, and Mr Harold 

Swanepoel. 

10.2. Mr Schmidt then proceeded to relate what the matter was about.  

10.3. The second respondent stated that: 

„Yah I am not going to go into the whole testimony thing 

because it is documents that are clear what they are. The other 

side is not here to oppose the documents. So I am going to 

accept the documents as they stand because they are not 

there. So all I need your applicants to do is just to stand up, 

take on oath and confirm what is in the document by saying 

„Madam Commissioner I confirm this testimony is according to 

what is in the bundle of documents including my salary slip‟ and 

then the next one will just do that (inaudible).‟ 

10.4. The second respondent further indicated that: 

„Okay because I do not want a whole testimony. The 

documents speak for themselves and they are not here to 

oppose-if you understand what I am saying.‟ 
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10.5. Mr Schmidt then addressed the second respondent, stating that 

the applicant did not seek an extension in terms of clause 20 of 

the collective agreement. He then examined the witnesses. 

10.6. The first witness, Mr Kirsten, was examined on the following 

terms: 

„Mr Schmidt: Mr Kirsten do you confirm that the bundle of 

documents as perused this morning is a true reflection of our 

case before the Commissioner today and you agree with all the 

submissions made this morning? – – Yes I agree with the 

documents. 

Mr Schmidt: Good. Mr Kirsten what is your monthly salary you 

are earning presently? – My monthly salary is R26,533.00.   

Mr Schmidt: Commissioner on the payslips it does not show the 

yearly salary but the yearly salary is R26 533.00 times 12. 

Commissioner: Hmm. 

Mr Schmidt: That is the yearly salary. 

Commissioner: I did not have a payslip in front of me so I… 

Mr Schmidt: Commissioner (inaudible) part of the bundle and 

number them now. 

Commissioner: Okay you saying they do not reflect? 

Mr Schmidt: The monthly salary is R26,533.00 

Commissioner: Yes? 

Mr Schmidt: In the payslip it would be shown yearly salary. 

Commissioner: Yes? 

Mr Schmidt: But obviously the yearly salary is that amount 

times 12. 

Commissioner: Okay. 
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Mr Schmidt: And if I work it out by myself Commissioner it is 

R26,533 x 12 and you will get R318 396.00 

Commissioner: Okay 

Mr Schmidt: That is monthly salary. Commissioner should you 

not have any questions my second witness would be Ms Mokai 

or is it needed to go through evidence? 

Commissioner: No just to say that it is so. We do not need any 

further evidence because the validity of that was in the bundle. I 

do not need (inaudible). Thank you Mr Kirsten, you are 

excused. – Thank you.‟ 

[11] The second witness, Ms Mokai, was examined as follows: 

„Mr Schmidt: Ms Mokai do you confirm that the bundle of 

documents in the evidence submitted to the Commissioner this 

morning by myself in your presence is a true reflection of the 

proceedings and… Do you confirm that? – – I do agree. 

Mr Schmidt: Okay your monthly salary at present what is your 

monthly salary earnings? – – The monthly one is R14,195.00. 

Mr Schmidt: R14195.00, you can hand that payslip to me 

please. This is Ms Mokai‟s payslip – R14 195.00 x 12 equals 

R170 340.00. 

Commissioner: Yes? 

Mr Schmidt: That is my second witness Commissioner. 

Commissioner: Are there any other? 

Mr Schmidt: Commissioner I have got two more witnesses left 

Mr Le Roux and… (Intervenes). 

Commissioner: Yes I did not hear you testify as to the contents 

of the bundle of the submissions made this morning. 
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Mr Schmidt: Ms Mokai do you confirm all the submissions made 

this morning is a true reflection of the bundle of documents and 

the long service bonuses? Do you agree with the contents and 

submissions that were made by me this morning? – – Yes I do 

agree.‟ 

[12] The remaining two witnesses were examined in the same manner and 

on similar terms. 

[13] Mr Schmidt closed the case for his clients after examining Mr 

Swanepoel. The following exchange then took place between Mr 

Schmidt and the second respondent: 

„Commissioner: Just do not forget to send me that collective 

agreement. 

Mr Schmidt: Commissioner (inaudible) a copy of the 

(inaudible)? 

Commissioner: Yah this one and the salary (inaudible) 

because I have to deal with the exemption as well. 

Mr Schmidt: Is it possible that they can email it to Pinki and 

then she can email… (Intervenes). 

Commissioner: Yah just call her and tell her to send it to me 

immediately. 

Mr Schmidt: Okay Commissioner I will do it within the next 

hour. 

Commissioner: Okay at least I can do it today and get it all out 

and done. 

Mr Schmidt: Free State Conditions of Employment and the 

salary and wage agreements. 

Commissioner: Yah 

Mr Schmidt: No (inaudible) needed Commissioner because it 

is not required?? 



9 

 

Commissioner: That is not required. 

Mr Schmidt: Commissioner thank you very much. 

Commissioner: Thank you‟ 

[14] I now proceed to deal with the award by the second respondent. The 

second respondent made the following findings in the section of the 

award under the heading “analysis of the evidence and argument”: 

14.1. The applicants (i.e. members of the third respondent) submitted 

salary advises indicating the Lejweleputswa District Municipality 

as their employer. 

14.2. The applicants and the Lejweleputswa District Municipality were 

bound by the collective agreement that is operational between 

the period 1 July 2010 to 30 June 2013. 

14.3. She referred to the provisions of the collective agreement 

dealing with the qualification by employees for additional leave 

together with monetary award as recognition for continuous 

service. 

14.4. The respondent failed to comply with a collective agreement by 

not granting the applicants‟ leave and paying them the long 

service bonus. 

14.5. The respondent failed and/or neglected to apply for an 

exemption as a result of not complying with a collective 

agreement. 

[15] The second respondent made the following findings: 

15.1. That the [identified union members] were entitled to the long 

service bonus in terms of the collective agreement; 

15.2. That the respondent failed to comply with clause 11 of the 

collective agreement; 
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15.3. That the [identified union members] discharged the onus to prove 

that they were entitled to the long service bonus. The respondent 

was absent at the hearing. The ruling was made based on the 

evidence of the [identified union members] who testified under 

oath, whom the second respondent had no reason to believe that 

such evidence was untrue. 

[16] The second respondent then issued the award as summarised above. 

[17] It is most surprising that a commissioner could have issued an award 

such as the present one. What the second respondent did is a 

disservice to the parties. She failed to take proper evidence. Her 

conduct was no less than being a handmaiden of the representative of 

the members of the union. She failed to ensure that the most basic 

aspects to a hearing were dealt with. She accepted statements by the 

representative of members of the third respondent as evidence. She 

was satisfied to accept documents as constituting evidence when she 

had not even seen the documents.  

[18] The most striking misdirection is that the second respondent, in her 

award, makes findings about the collective agreement and how the 

applicant breached that agreement. There was no evidence on the 

collective agreement during the arbitration. She did not even have a 

copy of the agreement. The record of the arbitration proceedings does 

not contain any reference to clause 11, which is fundamental to the 

subject matter of the arbitration. 

[19] It is unnecessary to consider the other grounds of review relied upon 

by the applicant. 

[20] The applicant seeks condonation for the late filing of its review 

application. This is not opposed. Condonation should be granted. 

There is a related matter that form the subject matter of this 

application. The applicant seeks to review the refusal by the second 

respondent to rescind the award. It is not necessary to deal with this 
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relief in the light of my determination that the award stands to be 

reviewed and set aside. 

[21] In the result, I make the following order: 

21.1. Condonation is granted for the late filing of the review 

application.  

21.2. The award is reviewed and set aside. 

21.3. The dispute is referred to the first respondent, for de novo 

arbitration proceedings before a commissioner other than the 

second respondent. 

21.4. No order as to costs. 

 

 

_______________ 

MOOKI O 

Acting Judge of the Labour Court 
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