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JUDGMENT 

SELLO AJ 

[1] This is an application for review in terms of section 145 of the Labour relations 

Act 66 of 1995 (“the Act”) wherein the applicant seeks to set aside an 

arbitration award made by the second respondent on 07 May 2009 in favour 

of the third respondent. 

[2] On 8 May 2009, the second respondent made an award in terms of which he 

held that the applicant had not been dismissed by the third respondent, and 
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consequently, the issue of whether the dismissal was procedurally and/or 

substantially unfair did not arise. It is this award that the applicant seeks to 

review. 

[3] The review application was brought out of time, the papers having been filed 

on 23 September 2009. The applicant has made a formal application for 

condonation for non-compliance with the Rules, setting out the reasons for the 

delay in launching the review application. The application for condonation is 

not opposed by the third respondent. 

[4] The reasons set out by the applicant for non-compliance with the time-lines 

set out in the Rules of Court are not frivolous and in my view warrant 

condonation. The application for condonation for the late institution of the 

review application is hereby granted.  

[5] The facts which gave rise to the application are briefly the following, as borne 

out by the record. The applicant, had been employed, and in a permanent 

capacity, by the third respondent as a barman since 4 November 2008. In 

terms of his employment contract he reported to the Food and Beverage 

Manager or his Assistant. 

[6] On 26 March 2009, the reported for duty about 15 or 20 minutes later than he 

was due to start work. He was not hindered from assuming his duties and 

shortly commenced with his duties. The executive assistant, night care, Mr. 

Vickus Breytenbach, approached the applicant at his work station and 

requested him to prepare coffee for a guest. The applicant had thus assumed 

duty and Mr. Breytenbach, in placing an order for coffee, acted in concert with 

this fact. According to Mr. Breytenbach, the guest had not received his order 

after an inordinate time delay he approached the applicant to make inquiries. 

The applicant had prepared the coffee but not delivered it to the guest and on 

enquiring from the applicant the reasons for the delay, the latter expressed 

the view that it was not his job to deliver orders to guests. 

[7]  Mr. Breytenbach expressed his displeasure at the applicant’s attitude. An 

altercation then ensued between the applicant and Mr. Breytenbach, with the 

latter hurling verbal abuse at the applicant and eventually instructing the 



 

 

3 

applicant to leave the premises. When the applicant refused to obey this 

instruction Mr. Breytenbach instructed a security guard to escort the applicant 

off the premises.  

[8] The applicant reported to the Human Resources Manager’s office where he 

laid a complaint against Mr. Breytenbach with the Human Resources 

assistant. The HR assistant advised him to wait for the Human Resources 

Manager. The applicant, with the knowledge of the HR assistant, left the 

Manger’s office to freshen up. According to the applicant, on his return to the 

office he was accosted by the security guard who advised him that Mr. 

Breytenbach wanted him off the premises. The applicant was escorted from 

the building and he left. 

[9] According to the evidence of the HR manager, attempts were made on the 

same day to contact the applicant. Two calls, which went unanswered, were 

placed to his cellular phone and an SMS forwarded. The SMS requested the 

applicant to contact the HR manager in connection with the events of the 

morning. 

[10] The applicant alleged that his cellular phone had certain technical problems 

which affected the screen. This made it impossible for him to read messages. 

He also alleged that as a result of these problems, he was unaware that voice 

messages were left on his phone and he thus never retrieved them. According 

to the applicant therefore, he never became aware that he had been invited 

back to discuss and/or resolve any issues, and in particular the complaint he 

had laid against Mr. Breytenbach. 

[11] In the meantime, the applicant referred the matter to the Commission for the 

Conciliation, Mediation and Arbitration (the CCMA) on 30 March 2009 and the 

hearing was scheduled for 24 April 2009. 

[12] At the hearing, the bulk of the evidence led emphasised the applicant’s history 

of reporting for duty late. This notwithstanding that on the day in question the 

applicant was not required to address the issue of coming late nor required to 

report to anyone regarding the late coming. This emphasis misled the 

arbitrator as regards the point that the arbitrator had to address, which was 
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whether the conduct of the employer was consistent with an act of termination 

of the employment contract. It furthermore resulted in the arbitrator 

overlooking the fact that the employee was permitted to commence with his 

duties, notwithstanding arriving late for duty, and that therefore his late-

coming was not the proximate cause of the dispute. His altercation with Mr. 

Breytenbach did not arise so much from reporting for work late but his refusal 

to take an order to a guest. In my view, the applicant’s history of reporting for 

duty late is irrelevant to the issue before the arbitrator.  

[13] In NULAW v Barnard NO [2001] 9 BLLR 1002 (LAC) at paragraphs 23-26 the 

Labour Appeal Court held that the test to decide whether an employer has 

terminated an employment contract is whether an employer had engaged in 

an act which brings the contract to an end in a manner recognized by law. 

[14] It is common cause that Mr. Breytenbach verbally abused the applicant and 

instructed the applicant to leave the premises, and on failing to do so he 

instructed the security guard to remove him from the said premises. By 

requiring that he be removed from the premises, Mr. Breytenbach clearly 

prohibited the applicant from tendering his services.  

[15] What is therefore at issue is whether Mr. Breytenbach’s conduct is the 

proximate cause for the applicant’s failure to continue with the tender of his 

services. Mr. Breytenbach confirmed in evidence that he had instructed the 

security guard to remove the applicant from the premises. On the evidence of 

Mr. Breytenbach alone therefore, this question must answered in the 

affirmative. 

[16] The arbitrator misdirected himself in concluding that all he had was a bare 

allegation that Mr. Breytenbach had instructed a security guard to escort the 

applicant from the building, in the face of Mr. Breytenbach’s own evidence 

that he issued such an instruction to a security guard. It is unclear how many 

times the applicant was in the company of the security guard. Whilst it is 

common cause that the applicant did report to the HR department, the 

sequence of events is unclear and so are the whereabouts of the security 

guard when there was a clear deviation from Mr. Breytenbach’s instructions. 
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This, however, is a matter that could have been easily resolved by calling the 

security guard given the instruction to remove the applicant from the 

premises, to testify on what transpired after she was so instructed. There are 

thus at least two important facts that the arbitrator ought to have applied his 

mind to. The first is the concession by Mr. Breytenbach that he instructed a 

security guard to remove the applicant from the premises; the other is the 

testimony of both the applicant and the HR assistant that the former laid a 

complaint immediately following the incident at the HR department. These are 

matters the arbitrator ought to have sought to reconcile. The failure to address 

these issues resulted in the arbitrator ignoring Mr. Breytenbach’s own 

testimony, and rejecting the allegations, that he had instructed a security to 

remove the applicant from the premises. 

[17] The next question to consider is what steps the employer took to inform the 

applicant that his employment had, contrary to Mr. Breytenbach’s conduct, not 

been terminated. The employer was made aware of a problem between the 

applicant and Mr. Breytenbach on the same day when the applicant laid a 

complaint with the Human Resources assistant.  

[18] According to the Employee Handbook tendered by the third respondent, a 

copy of which the applicant had been provided with upon commencing 

employment, employees must follow certain procedures to bring to 

management’s attention any dissatisfaction. Clause 23 of the Handbook sets 

out the company’s grievance procedure.  An employee is required to lodge a 

grievance within five days of the incident. The lodgment may be made to the 

relevant supervisor, manager or the HR Department. The applicant complied 

with these requirements when he reported to the HR assistant. The grievance 

must be heard by the supervisor/manager within three days of it being lodged 

and a finding in writing given. There is no requirement for the complaint to be 

in writing. 

[19] When the applicant laid a complaint with the HR department, it was incumbent 

upon the employer to follow-up on the complaint and to ensure that the 

complaint is adjudicated upon in terms of clause 23. To this end, the employer 
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would have to notify the employee of the hearing of his complaint or steps the 

employer was taking to address the issue.  

[20] It is not in dispute that two telephone calls were made and an SMS sent to the 

applicant. In my view however, one SMS on the day of the incident (which on 

its wording does not notify he applicant of the employer’s intention to conduct 

a hearing), without further steps to communicate with the applicant is, 

considering the circumstances of this case, grossly inadequate to notify the 

applicant of the employer’s intention to continue with the employment 

relationship. Moreover, the employer ought to have been aware that a person 

of the seniority of Mr. Breytenbach, an executive assistant, had removed the 

applicant from the work premises and that the applicant would reasonably not 

be expected to defy such an order without the intervention of the HR 

department to which the applicant had complained as required by the 

Handbook.  

[21] It is reasonable to assume that during the conversation the general manager 

had with Mr. Breytenbach, the fact that the latter had instructed the applicant’s 

removal from the premises would have come to light. According to Mr. 

Breytenbach, he had instructed the applicant to return the next morning. The 

question is what steps did the employer take to address this particular 

conduct. When the applicant failed to report for duty the next morning, as 

presumably instructed by Mr. Breytenbach, what steps did the employer take 

to ensure his return - why. 

[22] It is expected that the employer would have an employee’s details in the 

latter’s employee records. The third respondent had the option of pursuing 

other formal means of communication with the applicant such as forwarding a 

letter to his declared address, alternatively, causing for such letter to be 

delivered to his residence. None of these steps were taken.  

[23] It is clear from the record that the applicant’s allegations that he missed the 

calls because probably his cellular phone was still on silent when the calls 

were made, as well as a claim that problems with his cellular phone resulted 

in him being unaware that messages had been forwarded to him by the 
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employer were not challenged in cross-examination. Furthermore, the 

applicant offered the employer’s representative his phone for inspection, an 

offer not taken up by the representative. What the inspection would have 

established will never be known. In the premises, the applicant’s allegation 

cannot be gainsaid.  

[24] The arbitrator states that a Commissioner of the CCMA had advised the 

applicant that the employer had been looking for him to talk about the matter, 

but the applicant elected to disregard the request. In his papers, the applicant 

challenges the arbitrator’s finding in this regard. There is no record of this 

communication. The applicant only testified, during cross-examination, to 

receiving a telephone call from the Commissioner. The content of their 

conversation was not elicited from him in cross-examination. The only other 

party to the conversation, the Commissioner, did not testify. In the 

circumstances, this factor, on which the arbitrator placed much reliance in 

reaching his decision and the conclusion drawn are not supported by the 

evidence before him. 

[25] It bears mentioning that it is curious why the third respondent would elect to 

communicate its intention to meet and discuss with the applicant through the 

Commissioner. By this time the employer was aware that Mr. Breytenbach 

had caused the applicant’s removal from the premises, regardless of whether 

it was with an instruction to return the next day. The third respondent had to 

inform the applicant formally if it did not associate itself with Mr. Breytenbach’s 

conduct. Accepting that the cellphone communication had failed to yield a 

meeting between the parties, the CCMA referral form completed by applicant 

four days after the incident clearly sets out his postal address as well as his e-

mail address, at least for purposes of the dispute. The third respondent could 

still have used any of these. Furthermore, considering that the applicant had 

laid a complaint with the HR Department, the third respondent had the option 

to address communication to the applicant to one of the two stated addresses 

and formally invite the applicant to a meeting. As I say, the third respondent 

failed to make use of this opportunity. 
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[26] Considering the effect of Mr. Breytenbach’s conduct, and that the applicant 

had laid a formal complaint with the HR department, it was incumbent upon 

the employer to follow its stated procedure as set out in clause 23 of the 

Employee Handbook and formally address the complaint. Had the third 

respondent done so, its contention that the applicant had not been dismissed, 

notwithstanding Mr. Breytenbach’s conduct, would have been addressed and 

clarified at a hearing.  

[27] The conduct of Mr. Breytenbach, compounded by the failure of the third 

respondent to comply with the terms of the Handbook and adjudicate over the 

complaint and the applicant’s physical removal from the premises, and the 

lackluster attempt to communicate with the applicant in respect of these 

matters constitutes an act which brings the contract of employment to an end. 

These acts are sufficient to prove a dismissal even though the employer had 

not actually used the word “dismissal”.  

[28] The applicant’s belief that he had been dismissed is, in the circumstances of 

the case, not unreasonable. The third respondent did not tender any evidence 

aimed at dispelling such a conclusion – instead the evidence centered around 

the applicant’s history of reporting for duty late, a matter wholly irrelevant to 

the dispute before the arbitrator. This leads to an inescapable conclusion that 

the third respondent sought to justify the conduct complained of and not to 

address the question whether the applicant had been dismissed. In the 

circumstances, I find that the applicant has discharged the onus of 

establishing the existence of the dismissal. 

[29] Whilst I accept that the third respondent on the day made telephonic attempts 

to contact the applicant, my view is that these were insufficient. The third 

respondent thus, in my view, has not demonstrated a convincing willingness 

to make redress for the wrong committed against the applicant.  

[30] In Ouwehand v Hout Bay Fishing Industries [2004] 8 BLLR 815 (LC), it was 

held that the employee must prove that the employer had taken some 

initiative to terminate the contract and the employer’s action had caused the 

termination. I am satisfied that the applicant has proven termination. 
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[31] It is common cause that the applicant was not afforded a hearing, whether it 

be in respect of his repeated incidents of late coming or his altercation with, 

and complaint against, Mr. Breytenbach. In the premises, the dismissal was 

procedurally unfair. 

[32] The applicant had lodged a complaint against Mr. Breytenbach for the latter’s 

conduct against the applicant. Whilst the third respondent led evidence of the 

applicant’s history of late coming, no process was initiated in this regard. 

These matters, as I have stated, bear no relevance to the circumstances 

surrounding the applicant’s dismissal. There is no evidence to suggest that 

Mr. Breytenbach laid a complaint in relation to the applicant’s conduct. The 

facts that led to the altercation have thus not been ventilated by the third 

respondent and a finding made in respect thereof.  

[33] The third respondent’s stance is that there was no dismissal. As a result there 

was no evidence in relation to fair reasons for dismissal. I conclude, on the 

facts from the record, that the dismissal was also substantively unfair. 

[34] The relief sought by the applicant in the notice of motion was for the matter to 

be referred back and to be heard by a different Commissioner who shall 

determine an appropriate relief for the applicant. It is my considered view that 

such relief is not necessary and this Court may set aside the award, if it is so 

justified, and substitute it with appropriate relief. 

[35] I believe that compensation is an appropriate relief in this instance. The 

applicant has expressed the wish not to be reinstated or re-employed. Whilst 

compensation is not an automatic entitlement where an employee elects not 

to be reinstated or re-employed (as per Adams v Coin Security Group (Pty) 

Ltd [1998] 12 BLLR 1238 (LC)) it is my considered view that it is the 

appropriate relief in the circumstances. Notwithstanding denials that the 

applicant was dismissed, the third respondent did not make an offer of 

reinstatement, as a mark of an intention to redress the procedural unfairness 

of the dismissal. The applicant’s attitude to reinstatement as to 

reasonableness thus cannot be determined. The inexplicable failure by the 
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third respondent to redress the wrong done to the applicant in this case, in my 

view, justifies compensation. 

[36] In Alpha Plant and Services (Pty) Ltd v Simmonds [2001] 3 BLLR 261 (LAC), 

the Labour Appeal Court held that, in exercising the discretion to award 

compensation, regard should be had to factors such as the degree of the 

employer’s departure from the requirements of a fair procedure, the 

employee’s conduct and the employees length of service. There was a total 

departure by the third respondent from the stated requirements for dismissal. 

Mr. Breytenbach himself conceded that his conduct was less than exemplary, 

a view he says his manager also expressed in no uncertain terms. When the 

incident leading to the dismissal arose, the applicant had been in the employ 

of the third respondent for a period of about six months and in that period he 

conceded he had been cautioned more than once about his conduct, and in 

particular arriving late for work. Notwithstanding this history however, this 

does not seem to have had a negative impact on the third respondent’s 

intention to keep the applicant in its employ.  

[37] Taking all these factors into account, I believe that compensation in the 

amount equal to six months pay will be appropriate.  

[38] In the circumstances, the entire award is set aside and substituted with the 

following: 

1. The applicant was dismissed by the third respondent. 

2. Such dismissal was procedurally and substantively unfair. 

3. The third respondent is to pay the applicant compensation in an 

amount equal to six months’ remuneration. 

4. The third respondent is to pay the applicant’s costs on a scale as 

between party and party.  

 

______________ 
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Sello AJ 

Acting Judge of the Labour Court 
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