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JUDGMENT 

MOOKI AJ 

[1] The applicant instituted review proceedings to set aside an arbitration 

award made in favour of the third respondent, following his dismissal 



 

 
 

on 1 February 2012. The award was made on 14 August 2012 and was 

varied on 13 September 2012.  

[2] The applicant seeks, as alternative relief, that the award be substituted 

as follows: 

„2(a) The third respondent was not dismissed, his contract of 

employment terminated by his act of repudiation which the 

employer accepted; and 

2(b) The third respondent‟s application is dismissed.‟ 

[3] This application requires setting out the evidence in the arbitration in 

some detail. The second respondent made the following finding during 

the arbitration: 

„5.1  I, accordingly, find that the dismissal of the employee was 

unfair because the employer did not prove that the reason for 

the dismissal was a fair reason related to the employee‟s 

conduct or capacity, and because the employer did not follow a 

fair procedure. I also find that: 

5.1.1 The employee does wish to be reinstated; 

5.1.2 There is no evidence to suggest that a continued 

employment relationship would be intolerable; 

5.1.3 There is no evidence to suggest that it is not 

reasonably practical for the employer to reinstate the 

employee.‟ 

[4] The second respondent then made the following award: 

„5.2 I therefore make the following award: 

5.2.1 The employer, passenger rail agency of South Africa, is 

ordered, within 15 days of date of receipt of this award, 

to reinstated the employee, Nsizwa Cromet Molepo, 

with retrospective effect to the date of his dismissal (1 

February 2012), on terms that are no less favourable 

than those which where applicable at the time of his 

dismissal, and without the forfeiture of any benefits 

which would have accrued to him but for his unfair 

dismissal; 

5.2.2 The employee is required to report for duty on or before 

27 August 2012; 



 

 
 

5.2.3 The employer, Passenger Rail Agency of South Africa, 

is ordered to pay the employee, Nsizwa Cromet 

Molepo, back-pay in the amount R1,174,443.00 being 

R2,800,000.00 and for the period 2 March 2012 (date 

of referral to the CCMA) and 3 August 2012 (final date 

of arbitration); 

5.2.4 The amount referred to in paragraph 5.2.3 supra is to 

be paid within 30 days of the employee‟s 

reinstatement.‟ 

[5] The third respondent took the point that the review application was filed 

late and that the applicant had not sought condonation. The third 

respondent accepted; however, during argument, that the time period 

for the application should be reckoned from the date on which the 

parties were advised of the variation of the award and that the 

application was made in good time on that basis. 

[6] The application was postponed in order to allow counsel for the 

applicant to file written submissions. Mr Mmusi, who appeared for the 

applicant, indicated to the court when the matter first came before the 

court that he had recently been engaged in the matter and that he 

wished to make written submissions. The applicant had not filed heads 

of argument despite a directive in that regard. I allowed the 

postponement on the basis that applicant pay the wasted costs. 

[7] The applicant seeks to review the award on the following grounds:  

7.1 That the second respondent came to a conclusion that a 

reasonable Commissioner could not have come to; 

7.2 That the second respondent exceeded his powers in his ruling 

that the third respondent be reinstated as Chief Executive 

Officer of the applicant‟s property division, in circumstances 

where the third respondent was, at the time of termination of his 

contract of employment, a personal advisor to the applicant‟s 

chief executive officer; 

7.3 That the second respondent committed a gross irregularity by 

ignoring material evidence, including evidence on meetings 



 

 
 

between the third respondent and the Chief Executive Officer of 

the applicant; 

7.4 That the second respondent misconstrued the applicant‟s 

argument in his ruling on a point in limine, in that the third 

respondent had repudiated his contract which the applicant 

accepted, terminating the employment relationship as a result. 

[8] Mr. Laka, SC represented the applicant during the arbitration. The 

arbitration did not proceed on the first day. That was because Mr Laka 

indicated that the applicant‟s key witnesses were unavailable. The 

arbitration was then postponed to the following day to allow the 

applicant to call Mr Lucky Montana, the Group Chief Executive Officer 

of the applicant and Mr Zide, the applicant‟s company secretary, to give 

evidence.  

[9] The second respondent allowed the postponement but made a cost 

order against the applicant on the scale of attorney and own client. The 

Commissioner remarked that it had been more than a month since the 

arbitration was set down and that it was unacceptable that the 

applicant should wait until 21:00 the night before the hearing to advise 

its counsel that he had been briefed to attend to the arbitration. 

[10] The applicant did not call witnesses when the arbitration resumed on 

the following day. Mr Laka submitted that there was no need to call 

witnesses because the third respondent had repudiated his contract of 

employment and that the applicant accepted such repudiation. The 

applicant was to rely on documents to make its case.  

[11] Mr. Laka accepted that the third respondent‟s employment contract 

was terminated. He submitted, however, that such termination was fair 

because the third respondent had repudiated his contract of 

employment. 

[12] Mr. Laka also submitted during the arbitration that the applicant 

accepted that the third respondent was not given a hearing before his 

contract of employment was terminated. He submitted, in addition, that 

the termination of the third respondent‟s employment was not on 

account of misconduct.  



 

 
 

[13] The Commissioner remarked as follows after the exchanges with Mr 

Laka SC, concerning the manner in which the applicant intended to 

conduct its case: 

„Mrs. Gray (namely, the third respondent‟s representative 

during the arbitration) that is the way the employer is 

going to present its case. They are going to basically do it 

by way of argument, by way of arguing on the 

documentation…‟  

[14] The third respondent then gave evidence. He denied repudiating his 

contract of employment. He was appointed the Chief Executive Officer 

of the property division of the applicant effective from 1 October 2010. 

He was called to a meeting with Mr Montana on 21 June 2011 and was 

shown a report about allegations of fraud at the applicant‟s Pretoria 

regional office. The third respondent was stationed at applicant‟s head 

office. 

[15] Mr Montana indicated at the meeting that he regarded the allegations 

as serious. The third respondent told Mr Montana that the third 

respondent was not responsible for procurement. He continued that an 

employee of the property division had, in any event, refused to sign the 

invoices but that this was changed by the regional manager and the 

regional supply chain manager. The report did not point any fingers at 

the third respondent.  

[16] The meeting culminated in Mr Montana placing the third respondent on 

special leave pending finalisation of a forensic audit and investigation. 

He was then given a letter placing him on special leave. The letter was 

prepared in advance of the meeting. Other employees mentioned in the 

report were placed on suspension. 

[17] The third respondent has been active in the property industry for more 

than three decades. There was a flood of media reports after he was 

placed on special leave. He became concerned that he was apparently 

the focus of the media reports, as opposed to those employees who 

were put on suspension. He unsuccessfully tried to contact Mr 

Montana to have the wrong perception corrected. He continued to 

receive enquiries from his industry associates.  



 

 
 

[19] The third respondent was told on 1 August 2011 that Mr Montana 

wanted to meet with him. The meeting took place on 2 August 2011. 

Mr. Montana suggested that the property division was performing 

poorly. The third respondent disputed that this was the case. 

 

[20] The meeting on 2 August 2011 culminated in Mr Montana proposing 

how to address the third respondent‟s status. He put three choices to 

the third respondent in this regard. First, convert the special leave to a 

suspension pending the investigation. Second, reaching a separation; 

and third, making the third respondent a special advisor to Mr Montana.  

[21] The meeting concluded with the third respondent being given a pre-

prepared letter, which referred to poor performance in the property 

division. The letter did not record other information exchanged during 

the meeting. There was to be a further meeting to discuss the choices 

put to the third applicant.  

[22] The third respondent became aware on the day of his meeting with Mr 

Montana that an announcement had been made in “On Track”, an 

internal magazine of the applicant, that Dumisani Gabisele had 

assumed the position of Chief Executive Officer of the applicant‟s 

property division. This was the third respondent‟s position. 

[23] A further meeting with Mr Montana took place on 5 September 2011. 

The third respondent had prepared a discussion document covering 

four aspects; namely the special leave, the negative publicity that 

followed, the letter of 2 August and the three options that were put to 

him. Mr Montana mentioned that he preferred that the third respondent 

become his special advisor on property issues. 

[24] The third respondent told Mr Montana that the position of special 

advisor had to have a job profile, be graded, and also be reflected in 

the company structure. He further indicated that the grading would 

determine the salary band of the incumbent. The board of the applicant 

had to approve the structure of a person who reports to the group chief 

executive officer of the applicant. The third respondent was concerned 

that the job, if not put on the structure, could disappear the next day. 



 

 
 

[25] Mr. Montana told the third respondent, during the above meeting, that 

he was going to instruct Mr Zide to prepare a contract setting out all the 

things that were discussed. This was to be an employment contract for 

consideration by the third respondent. 

[26] The third respondent told Mr Montana that he (i.e. the third respondent) 

required whatever option that was being considered to be put in writing 

so that the third respondent could seek advice. The agreement 

reached at the meeting was that Mr Montana would instruct Mr Zide, 

the applicant‟s group legal executive, to prepare an employment 

contract. Once prepared, the third respondent would consider the 

contract before finalising the contract. The third respondent was to start 

working as a special advisor once the agreement was signed.  

[27] The meeting on 5 September 2011 was concluded on the bases that a 

draft agreement was to be drawn for consideration by the third 

respondent. In addition, there was to be a graded job profile reflected 

on the structure. Mr Montana was also to ensure that there were 

performance targets that accorded with the policy. 

[28] The third respondent, subsequent to the meeting on 5 September 

2011, exchanged SMSes with Mr Zide enquiring about the draft 

contract. Mr Zide told him that Mr Montana said that the contract must 

be left to Mr Montana. The third respondent sent an SMS to Mr 

Montana, stating that he understood that Mr Montana was going to 

finalise the contract. Mr Montana replied that he was overseas at the 

time and that he would arrange a meeting on his return to finalise the 

contract. 

[29] The third respondent made further enquiries with Mr Zide about the 

contract. Mr Zide replied that he (i.e. Mr Zide) was also waiting for Mr 

Montana. The third respondent wrote to Mr Montana on 31 October 

2011 recording, among others, that he had been left in continued 

suspension as to his future at the applicant; which he found intolerable. 

He requested Mr Montana to apply his mind to the matter in order to 

resolve the matter amicably. Mr Montana did not reply to this letter. 

[30] Mr. Montana wrote to the third respondent on 7 November 2011, 

referring to, among other things, that „We also had to take into account 



 

 
 

the ongoing forensic investigation within PRASA Cres. To this end we 

settled on best possible option that you will be retained by PRASA as 

special advisor, real estate Management to be based in the office of 

the Group CEO. Your remuneration and benefit will remain 

unchanged‟. The third respondent denied settling on the option as 

stated in the letter.  

[31] The third respondent replied to Mr Montana on 8 November 2011. He 

stated, among others, that he had had no official confirmation of the 

discussion since the last meeting on 5 September 2011. He indicated 

that he had had no communication from Mr Montana in a period of over 

two months. He further stated that he had not received any draft 

agreement for consideration and comment in terms of the last 

discussion. He expected that he would get a draft agreement with a 

clear indication of all the relevant terms. The third respondent denies 

being in breach of his employment contract. The letter to Mr Montana 

continued as follows: 

„ the lack of finalisation of this matter is impacting upon me 

severely. In addition I have been made to suffer 

considerable damage to my reputation both within PRASA 

and without – – which you don‟t seem to address in your 

reply. I have made contact with several colleagues within 

PRASA in anticipation of the conclusion of the agreement 

and have been greeted with mixed reaction as one would 

expect since they are not aware of any changes since the 

[wide] publicity about me. This confirms the fact that the 

way forward must also deal with the proper communication 

both internally and externally. I will appreciate some urgent 

attention being given to this matter so that all uncertainties 

can be cleared and I can have an opportunity to focus on 

my work.‟ 

[32] Mr Montana wrote a further letter to third respondent on 27 January 

2012. The third respondent was still on special leave at that time. The 

letter concerned the redeployment of the third respondent as advisor 

on real estate strategy. This was the first official communication about 

the third respondent‟s position since he was put on special leave. The 



 

 
 

third respondent replied on 30 January 2012. He repeated the 

principles of the document that he presented during the meeting with 

Mr Montana on 5 September 2011. He repeated his request that he be 

given a draft of the agreement as agreed. He emphasised that the only 

thing that was agreed was that Mr Zide would prepare a draft contract 

for his consideration.  

[33] Mr. Montana replied on the same day. He stated that the response by 

the third respondent was a direct repudiation of their agreement. Mr 

Montana further stated that he expected the third respondent to report 

for work on Tuesday 31 February at 08:00, failing which the applicant 

was rejecting the agreement of October- November and that Mr 

Montana would consider suspending the third respondent, instituting 

disciplinary action against him or terminating his employment.  

[34] The third respondent replied, stating that „I wish to reiterate that the 

only agreement we had was that Lindikhai would prepare a draft 

agreement on the proposed position of special advisor for my 

consideration and input. To date I have not received any draft.‟ 

[35] Mr. Montana replied on 1 February 2012. He referred to the poor 

performance of PRASA Cres under the leadership of the third 

respondent which Mr Montana wrote was discussed on many 

occasions during the executive committee meetings of the applicant. 

He concluded the letter by stating that the third respondent had no 

interest in working at the applicant and that he had decided to 

terminate the third respondent‟s employment with immediate effect.  

[36] The third respondent gave evidence that he does not know why his 

employment was terminated. He stated his preparedness to return to 

work. He could not have accepted or rejected a contract that was never 

put to him. 

[37] The third respondent was cross-examined. He repeated his evidence 

about his discussions with Mr Montana and what had to be done before 

he could consider accepting the position of special advisor.  

[38] The Commissioner summarised the evidence on material terms as 

stated above. The Commissioner concluded that the applicant did not 

provide a scintilla of evidence to prove that there was a fair reason for 



 

 
 

dismissing the third respondent based on conduct, capacity, or the 

applicant‟s operational requirements. In addition, the Commissioner 

found that the applicant did not discharge the onus to prove that the 

dismissal was preceded by a fair procedure. He found that the 

dismissal was presented to the applicant as a fait accompli, and that 

the dismissal of the applicant on 1 February 2012 was both 

substantively and procedurally unfair. 

[39] The Commissioner further determined that the third respondent did not 

repudiate his contract of employment. The Commissioner referred to 

the letter of the third respondent dated 31 January 2012 in which the 

third respondent recorded that he will report for duty if that is what Mr 

Montana wanted the third respondent to do. 

[40] The third respondent, in his answering affidavit, challenged various 

aspects to the allegations made in the founding affidavit, including that 

the deponent to that affidavit attempted to lead evidence that the 

applicant did not lead during the arbitration; made statements that 

directly contradict what was said on behalf of the applicant during the 

arbitration; and was not a party to various meetings referred to in the 

founding affidavit and that such evidence was inadmissible hearsay. 

The applicant did not file a replying affidavit to address the criticism. 

[41] The third respondent denies, in his answering affidavit, that he 

repudiated his contract of employment or that there was a contract to 

repudiate. This denial is unchallenged. 

[42] Mr. Mmusi submitted that the applicant is an entity of State to which the 

Public Finance Management Act and the Constitution applied. He also 

submitted that the third respondent, as the accounting officer, had a 

duty to observe the principles set out in section 195 of the Constitution. 

Mr Mmusi made the further submission that: 

„When the evidence of financial impropriety was uncovered 

at PRASA CRES, a forensic investigation was carried out 

and when a preliminary report was received, the third 

respondent was placed on special leave to allow the 

forensic investigation to be carried out efficiently and 

without any hindrance. The Group CEO of the applicant 



 

 
 

assumed an acting role at PRASA CRES. Upon the receipt 

of the final forensic investigation report which 

recommended that disciplinary action be taken against the 

third respondent and realisation of the poor management 

state of PRASA CRES, the Group CEO of the applicant 

convened a meeting with the third respondent to discuss 

the way forward and several proposition (sic).‟ 

[43] Mr. Mmusi also submitted that it was agreed that the third respondent 

would be redeployed and report to the Group CEO, with a “new 

agreement” to be reduced to writing but that the agreement was not 

reduced to writing because the third respondent decided not to report 

for duty. 

[44] The submissions referred to above fail to take account of evidence 

during the arbitration. The applicant did not, during the arbitration, 

mount a case based on an alleged failure by the third respondent to 

discharge his duties as an accounting officer. On the contrary, Mr Laka 

expressly disavowed reliance on misconduct as a basis for terminating 

the employment of the third respondent.  

[45] The submission also failed to take account of the evidence that the 

third respondent did not repudiate his contract of employment. The 

Commissioner observed that the third respondent made it clear to Mr 

Montana that the third respondent was prepared to return to work. 

There is thus no basis for the submission by Mr Mmusi that the third 

respondent refused to report for duty.  

[46] The primary argument on behalf of the applicant, and upon which the 

court was urged the review and set aside the award, was that the 

Commissioner did not give reasons to support his ruling that the third 

respondent was dismissed. 

[47] Mr. Mmusi submitted that the Commissioner should have stated the 

facts that the Commissioner took into account for his conclusion that 

the third respondent was dismissed. He further submitted that the 

Commissioner ignored the agreement between the parties and that 

„The existence of a settlement agreement between the parties is a 

legitimate reason which ought to have been taken by the 



 

 
 

Commissioner to sustain an outcome that there was no dismissal but 

rather that the employee ignored a lawful instruction to report for duty‟. 

[48] The submissions ignore the evidence during the arbitration. The 

applicant did not mount a case premised on the third respondent 

having ignored a lawful instruction to report for duty. The applicant‟s 

case was that there was no dismissal because the third respondent 

had repudiated his contract of employment and that the applicant 

accepted such repudiation. The third respondent denied repudiating 

any contract. The applicant did not lead evidence, during the 

arbitration, to challenge such denial.  

[49] The submissions on behalf of the applicant also ignore the terms of the 

arbitration award. The Commissioner stated the following in paragraph 

2.1 of the award: 

„2.1 When the arbitration resumed on 2 August 2012, 

Mr Laka SC conceded that the termination of the 

employee‟s employment contract did constitute a 

dismissal in terms of the LRA, but he contended that, 

since the employee repudiated the employment contract, 

the employer was not obliged to prove that it had a fair 

reason for the employee‟s dismissal, nor was it obliged to 

prove that the said dismissal was preceded by a fair 

procedure‟. 

[50] It is clear that the Commissioner was alive to the issue of whether or 

not it had been shown that the third respondent was dismissed. Mr 

Laka conceded on behalf of the applicant that the third respondent had 

been dismissed. There was no obligation on the Commissioner, on the 

face of a concession by an employer that a dismissal had occurred, to 

call for evidence pertaining to the fact of a dismissal. The applicant 

admitted the fact of the dismissal during the arbitration. The duty of the 

Commissioner was to determine whether such a dismissal was for a 

fair reason and whether the dismissal was preceded by a fair 

procedure. 

[51] The Commissioner found, correctly, that the applicant as the employer 

(once a dismissal is established), bore the onus of proving that such a 



 

 
 

dismissal was fair both substantively and procedurally. The 

Commissioner found that the applicant did not lead evidence to prove 

that there was a fair reason to dismiss the third respondent or that the 

dismissal followed a fair procedure. 

[52] The applicant chose not to lead evidence during the arbitration. The 

third respondent led evidence. He explained how he did not agree to 

become Mr Montana‟s special advisor. The Commissioner was correct 

in his finding that the third respondent did not repudiate his contract of 

employment and that the third respondent tendered to return to work. 

There is no warrant to disturb the Commissioner‟s award.  

[53] There are aspects to this review application that merit further comment. 

The applicant is a public body. It discharges a public service that is 

financed through, at least in part, the public purse. It bears noting that 

the public purse is limited, yet the demands on it are not. Public bodies 

such as the applicant should not have to litigate willy-nilly and to do so 

at the public expense because the costs associated with such litigation 

come from the public purse and not the pocket of officials who sanction 

the litigation.  

[54] The applicant was ordered to pay the wasted costs in the arbitration 

proceedings and do so on an adverse scale. The applicant was also 

ordered to pay costs when it sought a postponement of the review 

application.  

[55] The applicant seeks to review the award essentially on the premise 

that the Commissioner should have concluded that there was an 

agreement between the third respondent and the applicant; that the 

third respondent repudiated such an agreement, and that the third 

respondent was not dismissed. The applicant thus seeks a review on 

the basis that the third respondent was not dismissed, despite 

acceptance by Mr Laka SC during the arbitration that the third 

respondent was dismissed.  

[56] It beggars belief that the applicant, having adopted the stance as 

indicated above, including electing not to lead evidence, now seeks to 

upset the award on the grounds set out in its founding affidavit. The 

challenge was stillborn. This is exacerbated by submissions made 



 

 
 

when the matter was heard, in which the applicant now suggests that 

the third respondent refused to obey a lawful instruction to return to 

work. The applicant never sought to justify dismissing the third 

respondent on the basis that he refused to obey a lawful instruction. 

[57] Mr. Montana, the applicant‟s Chief Executive Officer, was satisfied to 

terminate the employment of the third respondent on what can only be 

described as illegitimate considerations. The evidence shows that the 

third respondent was continuously solicitous to retain his employment. 

He was rebuffed by Mr Montana. 

[58] The applicant filed “an application” on 22 August 2008 in which Mr 

Lucky Makhubela, an attorney with the applicant‟s attorneys of record 

(who have been the attorneys of record since the arbitration 

proceedings) deposed to the affidavit. The application is stated to be 

an application to amend the grounds of review „to include a legal point 

already argued: Failure by the Second Respondent (the 

Commissioner) to provide reasons for his ruling that there was a 

dismissal‟.  

[59] There is no indication that the above “application” was served on the 

other respondents. It is inexplicable why the “application” is being 

made. The deponent to the affidavit states that the ground of review 

sought to be added has already being argued. One does not 

comprehend the basis upon which the “application” is now being made. 

The applicant does not, in any event, seek the leave of the court to 

“add” a further ground of review, but proceeds on the basis of an 

entitlement.  

[60] The applicant has done nothing since filing its so-called application. 

This is symptomatic of the manner in which the applicant has litigated 

since the arbitration proceedings. This so-called application will no 

doubt result in a further delay in the determination of the dispute 

between the applicant and the third respondent. The court frowns on 

this type of litigation; more so because it is important that labour 

disputes be resolved expeditiously. The applicant has either dragged 

its feet or resorted to further proceedings; all of which have had the 



 

 
 

effect of putting a brake on the expeditious determination of the dispute 

between the parties. The court cannot countenance such conduct.  

[61] This review application was set down to be heard at the same time (in 

the sense of being on the roll to be heard on the same date) as the 

Rule 11 application by the third respondent to have the award by the 

second respondent made an order of court (“the enforcement 

application”).  

[62] The applicant opposed the enforcement application. Mr Mmusi 

appeared for the applicant in that application. The applicant filed a 

notice to oppose the enforcement application but did not file an 

opposing affidavit. I decided the application on the strength of the case 

made by the third respondent in his affidavit. I granted the relief sought 

by the third respondent, including that the costs be de bonis propriis.  

[63] The applicant has filed a notice to appeal the order in enforcement 

application. That notice was filed with the Registrar on 25 July 2013. 

The applicant has done nothing in prosecuting its intended application 

for leave to appeal as at the date of this judgement, notwithstanding 

the filing of opposing submissions in that application. The applicant did 

not even file submissions in support of its application. That application 

was decided in Chambers. 

[64] The applicant has had to bear the legal costs associated with its 

dispute with the third respondent. These costs are, ultimately, a charge 

on the public purse. 

[65] The applicant conducts its business pursuant to a public mandate. The 

applicant is the implementation arm of the Department of Transport, its 

sole shareholder. Its main objective and main business is to ensure, at 

the request of the Department of Transport, that rail commuter services 

are provided within, to and from the Republic in the public interest, and 

to provide, in consultation with the Department of Transport, for a long 

haul passenger rail and bus service within, to and from the Republic.  

[66] The applicant, even though it has since underwent a change in form 

from the then South African Railways and Harbours, has retained its 

public character and remain in essence, a type of a statutory agency. 

For example, the applicant, unlike private corporations, is obliged to 



 

 
 

submit its annual report for consideration by the Minister of Transport 

and for that report to be tabled in the Parliament. The report is also 

made available to the National Treasury. 

[67] Public bodies such as the applicant are, of course, entitled to call on 

the services of advisors, including legal advisors. There should, 

however, be bounds within which bodies such as the applicant should 

be allowed to litigate at public expense. The circumstances of this case 

call to mind that officials of public bodies such as the applicant should 

practice proper husbandry, particularly because public funds are 

concerned. Such officials should not be allowed to litigate without 

proper reflection. This is what transpired in the dispute between the 

applicant and the third respondent. 

[68] I find that it is appropriate that, having regard to the circumstances of 

the dispute between the applicant and the third respondent; the 

manner in which Mr Lucky Montana conducted himself (according to 

the evidence); the manner in which the applicant made its case during 

the arbitration, including engaging the services of a senior counsel the 

evening before the arbitration; the manner in which the applicant dealt 

with the third respondent‟s application to make the award an order of 

court; the manner and basis upon which relief is sought in the review 

application; that, in these circumstances, it is appropriate that Mr 

Montana, as the Chief Executive Officer of the applicant, be ordered to 

personally pay the costs of the review application. It is otherwise 

iniquitous that the public be obliged to bear such costs.  

[69] I am mindful of the fact that the applicant is a juristic entity. That fact is 

not a bar to the court granting the particular cost order against the 

Chief Executive Officer of the applicant. I have described above that 

the applicant is, in substance, a public trust and is obliged to discharge 

its mandate accordingly. Decisions by officials of bodies such as the 

applicant must take such public trust considerations into account when 

deciding to embark on litigation in the name of bodies such as the 

applicant and how such litigation is conducted. 

 



 

 
 

[70] The fact that the Chief Executive Officer of the applicant was not 

himself a party to the review proceedings is also not a bar to a cost 

order being made against him. In the circumstances of this application, 

it was unnecessary for Mr Montana to be cited as a party because the 

formal dispute is between the applicant as employer and the third 

respondent as the employee. Mr Montana was central to the dispute 

between the applicant and the third respondent. He was the trigger to 

the dispute. It might have been different if he were not involved in the 

dispute.  

[71] The issue of costs is in the discretion of the courts. Although stated in a 

different context, the Supreme Court of Appeal has remarked that 

„…the court that becomes seized of the case has a wide discretion to 

determine where the costs should fall, taking [into] account the merit of 

the claim and the conduct of the litigation […]‟.1 This statement applies 

to all court proceedings, whenever a court exercises its discretion on 

the issue of costs.  

[72] The court, even if it were dealing with a traditional governmental 

agency and where the particular official was acting pursuant to a 

statutory function, still retains the discretion to order that such an 

official bear the costs in his personal capacity. This is illustrated by the 

decision in Deacon v Controller of Customs and Excise in which a 

public official was ordered to pay costs where he had acted 

precipitously and in a cavalier manner.2 See also the decision in City 

New Agency (Pty) Limited v Minister of the Interior, Transkei in which 

public officials were ordered to pay costs where they had exceeded 

their authority and committed irresponsible actions.3 

[73] There is no distinction in principle between a public official referred to 

in cases such as in paragraph 71, who were ordered to pay costs in 

their personal capacity, and an official such as a chief executive officer 

of an entity like the applicant. There is no good reason why such a 

                                                        
1
 Mukaddam and Others v Pioneer Foods (Pty) Ltd and Others 2013 (2) SA 254 (SCA) at 

para 14. 
2
 1999 (2) SA 905 (SE), at 925D-F 

3
 1991 (3) SA 391 (Tk), at 394 



 

 
 

chief executive officer should be immune from being ordered to pay 

costs in his personal capacity.  

[74] The Chief Executive Officer of the applicant demonstrated the type of 

high handedness in the litigation between the applicant and the third 

respondent that is to be frowned upon. 4  It is appropriate, in the 

circumstances, that he be ordered to pay the costs in his personal 

capacity. 

[75] Mr. Mmusi is correct in his written submissions that the applicant is an 

entity of State of which the PFMA and the Constitution apply. Public 

resources must be managed efficiently and effectively. Mr Montana, as 

the Chief Executive Officer of the applicant, failed to do so by allowing 

the applicant to litigate in the circumstances as set out above. 

[76] I make the following order: 

76.1 The application is dismissed. 

76.2 The Chief Executive Officer of the applicant, Mr Lucky Montana, 

is to pay the costs of the application. 

____________________ 

MOOKI O 

Acting Judge of the Labour Court of South Africa 
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