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Summary: Bargaining Council arbitration proceedings- Review proceedings, 

decisions and awards of arbitrator. Test for review of finding of 

substantive unfairness by arbitrator.  Test whether arbitrator 

committed a material error of law so as to justify granting review. 

Requirements for absconding and whether correctly applied and 

the effect. The effect of the application of such requirements. 



 

 

2 

Employee to justify absence, show good cause and report for 

duty. Employee’s failure to do so means employee cannot 

challenge fairness of dismissal.    

 
JUDGMENT 

___________________________________________________________________ 
 

PHALA AJ 

Introduction  

[1] The Applicant has applied to review and set aside the award made by the 

Second Respondent in his capacity as a Commissioner of the National 

Bargaining Council for the Chemical Industry (the “Third Respondent”). This 

application was brought in terms of section 145 of the Labour Relations Act 

(the “LRA”), as read with Section 158(1) (g) 

Background facts 

[2] The Applicant employed the First Respondent (J Nkosi) from the 16 January 

2009 as a Mixer (Operator) and his services were terminated on the 26 

January 2011 for misconduct.  

[3] On 07 March 2011, the First Respondent referred an unfair dismissal dispute 

to the Third Respondent. 

[4] After a failed conciliation process on the 28 March 2011, the dispute was 

arbitrated on the 27 June 2011.  

[5] The evidence led at the arbitration hearing was to the effect that the employee 

was charged with; Absconsion, failure to notify the employer of absence, 

absent from work.  

[6] The First Respondent reported to his employer on the 17 January 2013 that 

he was not feeling well and he wished to consult a doctor on that day and was 

specifically requested to notify his employer of the “situation” so that shift 

changes could be implemented.  
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[7] The First Respondent failed to advice the Applicant on that day as to his 

“status” and further made no contact with his employer for the remainder of 

the week and up to 28 January 2011. 

[8] The Applicant had earlier requested a co-employee/supervisor Daniel Dladla 

on the 24 January 2011 to go to the Third Respondent‟s house to establish 

the whereabouts of the First Respondent. Dladla advised the Applicant that 

the First Respondent‟s neighbour that he had moved  

[9] As a result of the First Respondent‟s failure to contact the company and 

advise as to his whereabouts for a period exceeding four days, the Applicant 

deemed the First Respondent to have absconded and initiated a disciplinary 

enquiry premised on charges in paragraph 3 above in order to afford the First 

Respondent an opportunity to be heard prior to taking a decision. 

[10] The disciplinary enquiry was scheduled for 26 January 2011 and the notice to 

attend the disciplinary enquiry was served on the First Respondent‟s last 

known address. 

[11] Prior to the enquiry proceeding, the shop-steward (Themba Shabalala) 

requested a further opportunity to find the First Respondent (which was 

granted) without success. The disciplinary enquiry accordingly proceeded in 

the First Respondent‟s absence and on the 26 January 2011, the chairperson 

imposed the sanction of dismissal. 

[12] The Applicant only established after the dismissal the First Respondent was 

allegedly sick and in hospital.  

[13]  The First Respondent left for Mozambique on the 17 January 2011 and was 

hospitalized on the same day. However, he contacted the Applicant between 

the 28 and 30 January 2011 and spoke to Dennis Shabalala the supervisor 

and advised that he was hospitalized in Mozambique.  

[14] On the 07 February 2011, the First Respondent arrived at the premises of the 

Applicant and he was informed that his services were terminated on 26 
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January 2011 pursuant to a disciplinary hearing that took place in his 

absence. 

[15] The Applicant then convened a “second disciplinary hearing” in order to afford 

the First Respondent an opportunity to explain his absence. 

[16] According to the minutes of that inquiry the First Respondent got permission 

from Patrick Addinall his manager to go see the doctor, on the same day but 

he could not walk anymore. 

[17] That night The First Respondent telephoned Daniel Shabalala and informed 

him that he was sick. 

[18] On the 18 January 2011, the First Respondent left to go home. 

[19] On the 21 January 2011, the First Respondent was booked into hospital, he 

was admitted  for 5 days and on the 26 January 2011 he got out of hospital. 

[20] The First Respondent went home to Mozambique on the 28 January 2011, 

back to hospital; they gave him a sick note saying he could start work on the 

07 February 2011. 

[21] The First Respondent had no way to contact the Applicant. 

[22] The chairperson of the second “disciplinary hearing” upheld the decision of 

the first disciplinary hearing and confirmed the dismissal of the First 

Respondent. 

Arbitration award 

[23] The Second Respondent found that „the sanction of dismissal was unfair for a 

number of reasons. Firstly the respondent clearly indicated that the case was 

not about whether the applicant was in fact ill, but on the fact that he 

absconded or failed to make contact with the company. Failing to make 

contact was less serious than absconding  
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[24] Secondly, there was a reason for the Applicant‟s absence as the note from 

the clinic indicates that the Applicant did receive some form of medical 

attention in Mozambique and that he did not disappear without a valid reason. 

[25] Thirdly, no indication was given that the applicant had previous offences. This 

fact coupled with his almost three years of service is a strong mitigating factor 

in favour of a sanction less than dismissal. 

[26] Fourthly, no disciplinary code was tendered to show that dismissal is the only 

appropriate sanction for failure to make contact with the company. The 

sanction of dismissal was unfair‟.  

[27] The Second Respondent ordered the re-instatement of the First Respondent 

and in doing so stated the following. „The applicant requested re-instatement. I 

am prepared to re-instate the applicant but only from the 27 April 2011, and not the 

date of dismissal, as he was guilty of not making contact with the company and 

unfairness only took place regarding the severity of the sanction. As to months have 

passed from the date of re-instatement and as it will take approximately another two 

weeks for the parties to receive this award, the applicant is entitled to two months 

and two weeks loss of salary. As the applicant earned R956.00 per week he is 

entitled to R10 190.96 (R956. 00 x 4.33 = R4139. 48 per month x 2 = R8278 

96÷R956, 00 x 2 =R1912.00‟. 

Review application 

[28] The Applicant seeks to have the arbitration award reviewed and set aside on 

the following grounds; 

28.1 That the Second Respondent committed misconduct in relation to the 

duties  as a commissioner, 

28.2 alternatively, committed gross irregularity in the conduct of the “ruling” 

28.3 alternatively, committed another act which constitutes a ground 

permissible in law for the review and setting aside of the act.  

28.4 Failed to apply his mind to the relevant issues in accordance with the 

tenets of natural justice 
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28.5 There was no rational connection between the evidence, facts, 

documentation before the Second Respondent and the findings made 

rendering the ruling grossly unreasonable, alternatively unreasonable 

to the extent that no other reasonable decision maker could have 

reached such decisions(s). 

Submissions 

[29] The applicant argued that the Second Respondent failed to determine what 

the date of dismissal was and such failure led to the Second Respondent 

failing to appreciate the nature of his duties as an arbitrator and/or exceeding 

his powers and/or committing latent gross irregularities in determining whether 

the First Respondent had “absconded” and therefore whether the dismissal of 

the First Respondent was substantively fair or not. 

[30] It was further submitted that if the Honourable Court accepts that the First 

Respondent was dismissed on the 26 January 2011, the Second Respondent 

was bound (jurisdictional limitation) only to determine whether or not, as at the 

date of the dismissal (namely 26 January 2011), the Applicant had a fair 

reason to dismiss the First Respondent. Any facts/ allegations ex post facto 

the First Respondent‟s dismissal would be irrelevant for the sole purpose of 

determining the fairness of the First Respondent‟s dismissal. Naturally, to 

allow for an employer to be held accountable for allegations/facts which arise 

subsequent to the decision to dismiss would result in an untenable situation 

and uncertainty.  

[31] The Second Respondent was statutorily bound, when considering whether or 

not an employer had a fair reason for the dismissal to only consider such facts 

and/or reasons which the employer relied on and/or reasonably have been 

aware of, at the date of the dismissal in simpler terms, an arbitrator must only 

consider the reasons provided by the employer as at the date of the dismissal 

in adjudicating whether or not there was fair reasons for the dismissal.  

[32] The Second Respondent should have established at what point must “the 

intention not to return to work” be proven by the employer? It goes without 

saying that it could only be at the time that the employer takes the decision to 
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accept the repudiation of the contract of employment. The pertinent question 

as when does the repudiation take place? The Applicant submitted that it 

would occur after reasonable attempts were taken to contact the employee 

and has established that the employee objectively speaking has no intention 

to return to work. Such assessment cannot be trumped by hindsight.  

[33] The Applicant referred to the case of SABC v CCMA and Others1 where 

Sutherland AJ made the following observations „The real problem arises from the 

circumstances of unexplained absence. Mere absence is no more conclusive 

evidence of desertion (which is absence plus an intention not to return), albeit at a 

time of the employee‟s choosing) the means by which the employer established the 

existence or absence of the intention to return is the critical point of the debate. What 

constitutes desertion is of course a matter of fact. In some instances an unexplained 

absence for a reasonable period, that is to say, reasonable in relation to the 

employer‟s operational requirements, will establish the fact of desertion. In the 

instance of an employee who remains away from the workplace and whose 

whereabouts are not known and who is out of reach of the employer,. it is plainly 

impractical to impose upon an employer the obligation to convene a disciplinary 

enquiry before reaching the conclusion that the fact of desertion  has occurred and in 

consequence of which it is entitled in response thereto to elect to terminate the 

contract‟ 

[34] It was argued strenuously that the Applicant pursued all reasonable and 

available avenues to establish whether the First Respondent intended 

returning to work and complying with his contract of employment. The Second 

Respondent ignored this when considering whether or not the Applicant, as at 

date of dismissal, had established that the First Respondent had absconded. 

[35] Although the Second Respondent did not find that the First Respondent had 

absconded, he went on to decide that the First Respondent was guilty of 

disappearing and failing to make contact with the Applicant between 17 and 

28 January and  07 February 2011. 

[36] The Second Respondent observed that failing to make contact was less 

serious than absconding. According to the Applicant such reasoning was 

                                                
1
 (2001) 22 ILF 487 (LC) at para.13. 
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materially flawed and reliance on such skewed notion constitutes a latent 

gross irregularity which materially affected the Second Respondent‟s ultimate 

conclusion that the First Respondent‟s conduct was not serious and did not 

warrant dismissal. 

[37] The First Respondent argued that desertion is deemed to have taken place 

when the employee has actually intimated expressly or by implication that he 

or she does not intend to return to work. 

[38] The Second Respondent‟s analysis was correct and further that the First 

Respondent did not just disappear, he first reported to his senior that he was 

not feeling well. The Applicant was aware that the First Respondent was sick.  

[39] The Second Respondent was also correct that the Applicant failed to tender a 

disciplinary code in order to show that dismissal was the appropriate sanction 

for a failure to make contact with the company. 

[40] According to the Code of Good Practice, Schedule 8 (2) of the LRA. 

(I) A dismissal is unfair if, it is not effected for a fair reason and in 

accordance with a fair procedure, even if it complies with any notice 

period in a contract of employment or in legislation governing 

employment whether or not a dismissal is for a fair reason is 

determined by the facts of the case, and the appropriateness of 

dismissal as a penalty.  

(ii) All employers should adopt disciplinary rules that establish the 

standard of conduct required of their employees. This requires that the 

standards of conduct are clear and made available to employees in a 

manner that is easily understood.  

[41] Therefore, the arbitrator was correct in deciding the First Respondent cannot 

be found guilty of abscondment as there was a reason for the First 

Respondent‟s absence as the note from the clinic indicates that he did receive 

some form of medical attention in Mozambique and that he did not disappear 

without a valid reason.  



 

 

9 

The relevant test for review 

[42] In Sidumo and Another v Rustenburg Platinum Mines Ltd and Others2, Navsa 

AJ held that in the light of the constitutional requirements (in sec 33(1) of the 

Constitution) that everyone has the right to administrative action that is lawful, 

reasonable and procedurally fair, „the reasonableness standard should now 

suffuse s145 of the LRA.‟ The majority of the Constitutional Court set the 

threshold test for the reasonableness of an award or ruling as the following: „Is 

the decision reached by the commissioner one that a reasonable decision 

maker could reach‟.  

[43] In CUSA v Tao Ying Metal Industries and Others3  O Regan J held: „It is clear 

...that a commissioner is obliged to apply his or her mind to the issues in a case. 

Commissioners who do not do so are not acting lawfully and/or reasonably and their 

decisions will constitute a breach of the right to administrative justice.‟ 

[44] The test was restated and clarified in the recent decision of the Supreme 

Court of Appeal (“SCA”) in Andre Herholdt v Nedbank Ltd4 . Albeit that the 

outcome of this case before the SCA turned on the facts, the SCA decided the 

legal issues-regarding the proper review test of the CCMA arbitration awards- 

at the invitation of the parties. 

[45] The Labour Appeal Court in Fidelity Cash Management Service v CCMA and 

Others 5 specifically interpreted the Sidumo test. The Court held „To this end a 

CCMA arbitration award is required to be reasonable because, if it is not reasonable, 

it fails to meet the constitutional requirement that an administrative action must be 

reasonable and, once it is not reasonable, it can be reviewed and set aside‟.  

[46] Van Niekerk J in Southern Sun Hotel Interests (Pty) Ltd v CCMA and Others 6 

held that „If a commissioner fails to take into account, or has regard to 

evidence that is irrelevant, or the commissioner commits some other 

misconduct or gross irregularity during the proceedings under review and a 

party is likely to be prejudiced as a consequence, the commissioner decision 

                                                
2
 (2007) 28 ILJ 2405 (CC). 

3
 2009 (1) 1 BCLR 1 (CC) at para 134. 

4
 [2013] 11 BLLR 1074 (SCA). 

5
 (2008) 29 ILJ 964 (LAC) 

6
 (2010) 31 ILJ 452 (LC) 
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is liable to be set aside regardless of the result of the proceedings or whether 

on the basis of the record of the proceedings, that is nonetheless capable of 

justification‟. 

[47] It is against the principles above and test that the award of the Second 

Respondent must be determined especially considering the grounds of review 

as articulated by the Applicant 

Merits of the review application 

[48] The Applicant referred to a “ruling” handed down by the Second Respondent 

but it is common cause that an arbitration award was the subject of the review 

application.  

[49] The Applicant argued that the Second Respondent failed to take into the date 

of dismissal which is the 26 January 2011 and anything beyond this date was 

irrelevant. However, this assertion was not supported by the facts and the law. 

[50] Upon the return of the First Respondent to work on the 07 February 2011, the 

Applicant convened the “second disciplinary hearing” where the First 

Respondent was afforded the opportunity to explain why he failed to report for 

duty. After listening to the testimonies of the First Respondent and that of the 

Applicant‟s witness the chairperson made the following finding; the dismissal 

is therefore upheld  

[51] The final decision to uphold the dismissal as envisaged by the section 191(b) 

(i) of the LRA was taken on the 10 February 2011 and not the 26 January 

2011. 

[52] It is also notable that although the letter of dismissal recorded that the 

applicant was found guilty and dismissed on the 26 January 2011, the 

applicant was enjoined to collect his money on the 11 February 2011, a day 

after the sitting of the second disciplinary hearing. Clearly convening the 

hearing was not just an academic exercise.  
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[53] The Applicant further argued that by failing to establish the date of dismissal, 

the Second Respondent committed a reviewable irregularity in finding that the 

First Respondent did not abscond.  

[54] Abscondment or desertion consists of absence without authorization by the 

employee, with the intent to remain permanently away from his or her 

employment. The intent can generally be inferred from the circumstances of 

the absence of the employee. The period of absence and the surrounding 

circumstances can serve as an indication of the intention not to continue with 

the contract of employment.  

[55] In general, a short period of absence may not be sufficient to establish 

evidence of intention not to continue with the employment contract. In other 

words, a short period of absence without authorization may not depending on 

the circumstances of the case constitute repudiation of the contract by the 

employee.  

[56] When the Applicant decided to take action the First Respondent had been 

away from work for about 7 days, but he left on the understanding that he was 

to seek medical assistance because he was not feeling well. 

[57] The Applicant adopted an unusual approach and charged the First 

Respondent with absconding and failing to contact the company. This 

happened on the Applicant‟s version after a fellow employee was sent to look 

for the First Respondent at his place of residence. 

[58] In SA Broadcasting Corporation v Commission for Conciliation, Mediation and 

Arbitration and Others7  the court considered SABC’s contention that the act 

of desertion does not terminate the contract but the acceptance thereof does. 

In other words, the termination occurs when the repudiation is accepted by 

the employer. The same approach was adopted in SACWU v Dyasi8 where 

the Court held that desertion amounts to repudiation of the contract of 

employment which the employer is entitled to accept or reject. The 

                                                
7
 supra 

8
 [2001] 7 BLLR 731 (LAC) 
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acceptance of repudiation amounts to dismissal if employee once again 

tenders service.  

[59] In the present case the Applicant terminated the services of the First 

Respondent for absconding because he was away from work for a period 

exceeding four days without making any contact with the company. 

[60] The Second Respondent made the following observation in the arbitration 

award; „I am not convinced that the applicant absconded as a person who 

absconds has no intention of returning. The applicant did return to work with 

at least prima facie proof that he was ill. The applicant is guilty of not making 

contact with the company as he took no steps to contact the company until at 

least the 28 January 2011‟. 

[61] Furthermore, the Second Respondent concluded „Failing to make contact is 

less serious than absconding‟.  

[62] The distinction that the Second Respondent sought to draw was not very 

useful. Failing to contact the company may constitute unexplained absence 

for a reasonable period, in relation to the company‟s operational requirements 

and may establish the fact of desertion. 

[63] The Second Respondent failed to take all these factors into account before 

concluding that the First Respondent did not abscond, but he was guilty of not 

making contact, but nevertheless the sanction of dismissal was too harsh. 

[64] Therefore the Second Respondent committed a reviewable irregularity and 

made a decision which is unreasonable. As a result of the deficiencies the 

award stands to be reviewed and set aside. 

[65]  In the circumstances I make the following order 

1. The arbitration award of the Second Respondent under case number 

GPCHEM348-10/11 is reviewed and set aside. 

2. The matter is remitted back to the Third Respondent to be dealt with by 

a Commissioner other than the Second Respondent. 
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3. There is no order as to costs. 

 

 

 

 

 

 

 

___________________ 

Phala A J 

Acting Judge of the Labour Court of South Africa.  
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