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Introduction: 

[1] The sole issue for determination before the Court pertains to costs. This 

followed upon the withdrawal of an application brought by the Applicant to 

hold the Respondents in contempt of an order granted by this Court on 22 
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October 2012 under the present case number.  The application was 

withdrawn without a tender of costs on 31 July 2014, a day prior to the 

hearing date. The Respondents hold the view that they are entitled to costs on 

a punitive scale. The Applicant on the other hand holds the view that it is the 

Respondents instead that should be held liable for her legal costs. 

Background to the dispute: 

[2] The Applicant was employed by the South African Police Services and was 

dismissed on 19 January 1999 on the grounds of medical incapacity. The 

Applicant launched an application in this Court to dispute the lawfulness of her 

discharge. This culminated in a Judgment by the Honourable LaGrange J on 

22 October 2013, in terms of which an order in the following terms was 

granted: 

“Order 

[118] The written findings and recommendations of the medical board 

(comprised of Dr B van Heerden and Dr P J Retief) that the applicant 

be discharged from the SAPS on account of being declared 

permanently unfit are reviewed and set aside; 

[119] The decision taken to discharge the applicant from the SAPS on or 

about 19 January 1999 was unlawful and is reviewed and set aside. 

[120] The respondents must, within two calendar months of the filing of 

reasons for this judgment, convene a fresh medical board in respect of 

the applicant to determine whether or not she is permanently unfit to 

continue serving in the SAPS. The said board shall be comprised of 

medical practitioners other than those who comprised the board which 

recommended the applicant‟s discharge, or those whose medical 

reports or opinions were tabled before the medical board comprising 

of Dr B Van Heerden and Dr P J Retief. 

[121] The respondents must pay the applicant‟s costs, including the costs of 

senior and junior counsel.” 
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[3] It was common cause that the Respondents did not comply with the above 

Order, whereafter the Applicant launched contempt of court proceedings on 

20 March 2014 in this Court. The matter was heard on an ex parte basis 

pursuant to which the following order was made on 2 May 2014: 

“1. The First and Second respondents are found  to be in contempt of 

Court for failing to comply with the Court Order dated 22 October 

2013. 

2. The First and Second Respondents are ordered to appear in Court on 

30 May 2014, to show good cause why this Court should not order 

their imprisonment for such periods determined by this Court or in the 

alternative, to be fined in an amount the Court deems appropriate. 

3. The First and Second Respondents may file affidavits providing an 

explanation to the satisfaction of the Court why a finding in terms of 

(2) above should not be made. 

4. There is no order as to costs.” 

[4] It was common cause that pursuant to the above Order, the parties engaged 

in discussions on 20 May 2014 with a view of resolving the matter. This 

resulted in an agreement to remove the contempt application enrolled for 30 

May 2014. The matter was postponed to 1 August 2014. Since the Applicant 

was reinstated with effect from 1 April 2014, the parties had agreed that the 

Medical Board would convene. The Board had convened on 19 June 2014 

and concluded that the Applicant was medically fit to fulfil her duties.  

The submissions: 

[5] There is a dispute between the parties as to whether the Respondents had 

fully complied with the Order granted on 22 October 2013. The Applicant‟s 

contention was that firstly, her reinstatement should be at the level of Colonel 

and not Brigadier as is the case and secondly, that she was entitled to the 

payment of outstanding leave pay. 

[6] The Applicant further holds the view that the Respondents are liable for the 

legal costs occasioned by her in bringing the contempt application, in that had 
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she not brought the application in first place, the Respondents would not have 

complied with the Order of 22 October 2013, albeit it was common cause that 

there was compliance after the agreement of 20 May 2014. She seeks 

payment of the legal costs occasioned by the contempt of court application as 

a whole on the following basis: 

(a) Nine letters were sent to the Respondents and to the office of 

State Attorney requesting them to comply with the Court Order. 

These letters were sent between 31 October 2012 and 11 March 

2014. Other than these letters, a meeting between the parties on 

31 January 2014 failed to convince the Respondent to comply 

with the Court Order. 

(b) Despite the meeting of 20 May 2014 and the agreements 

reached, there had also been an agreement to postpone the 

contempt application to 1 August 2014, and the Respondents 

had not given feedback regarding the two outstanding issues. 

(c) When the Applicant withdrew the contempt application, attempts 

were made to reach agreement on costs in respect of the 

contempt application, and had an agreement been reached in 

that regard, it would not have been necessary to incur further 

costs on 1 August 2014. 

[7] The Respondents are of the view that the Applicant should be liable for 

punitive costs, since the matter became academic on 19 June 2014 when 

compliance was effected. It was further submitted that by persisting with the 

application after 19 June 2014, the Applicant was opportunistic and vexatious.  

The legal framework and evaluation: 

[8]  Rule 13 (1) (a) of the Rules of this Court provides that; 

 

“A party who has initiated proceedings and wants to withdraw the matter must   

deliver a notice of withdrawal as soon as possible. 
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(b) If costs are not tendered any other party may apply on notice for 

costs.” 

[9] It is trite that the Labour Court has the power to award costs in terms of 

section 162 read with section 158(1) (a) (vii) of the Labour Relation Act (LRA). 

Generally costs will be awarded in favour of a successful party unless the 

considerations of law and fairness dictate otherwise. In considering an order 

of costs in terms of section 162 (2) (b) of the LRA, the Court will take into 

account the conduct of the parties in the following respects: 

 

„(i) in proceeding with or defending the matter before the Court; and 

(ii) during the proceedings before the Court‟. 

[10] The Labour Appeal Court in TAWUSA v Bafokeng Rasimone Platinum Mines 

Joint Venture & Others1 per Ndlovu JA explained the provisions of section 162 

of the LRA as follows: 

„In terms of the LRA the Labour Court is a court of law and equity and may 

make an order of costs “according to the requirements of the law and 

fairness”. As such, when exercising its discretion on the question of costs, the 

Court must always pay due regard to the requirement not only of the law, but 

also of fairness to both sides. On this basis, it follows, in my view, that when a 

party withdraws an action, application or defence, as the case may be, such 

withdrawing party should tender the costs incurred by the other party, unless 

there is a compelling reason for the withdrawing party not to do so.  

Otherwise, it would be unfair to the other party which would have incurred 

costs as a result of the said action, application or defence, now sought to be 

withdrawn (References omitted)‟ 2.   

[11] As to what constitutes „considerations of law and fairness‟ in the exercise of a 

discretion was explained within the context of the now repealed Labour 

Relations Act of 1956 in Chevron Engineering (Pty) Ltd v Nkambule & Others3 

in the following terms: 

                                                             
1
 CASE NO. JA11/2011 

2
 At para 13 

3
 2004 (3) SA 495 (SCA) para 42 
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“Although the appellant succeeds on appeal, when deciding the question of 

costs discretion must be exercised after taking into account the requirements 

of law and fairness. Section 17C (2) specifically enjoins this Court to decide 

the question of costs “according to the requirements of law and fairness”. The 

guidelines as to fairness are set out in National Union of Mineworkers East 

Rand Gold & Uranium Ltd 1992 (1) SA 700 (A) at 738F–739G (see also 

Performing Arts Council of the Transvaal v Paper Printing Wood & Allied 

Workers Union 1994 (2) SA 204 (A) at 221A–C). The proper approach is to 

take account of the conduct of the parties during the dispute and in the 

conduct of the litigation. The general approach developed by courts acting in 

terms of this Act is that costs do not automatically follow the result, unless 

there are special or exceptional circumstances justifying a costs order. Mala 

fides, unreasonableness and frivolousness have been found to be factors 

justifying the imposition of a costs order.” 

[12] It was common cause that the parties had engaged in discussions 

surrounding the withdrawal of the application and the issue of costs. When no 

agreement could be reached, the Respondents approached the Court with 

this application. The issue for determination is whether there are compelling 

reasons for the Applicant not to have tendered costs when withdrawing the 

application, and secondly, whether having taken into account the conduct of 

the parties, there are indeed exceptional circumstances justifying a cost order. 

 

[13] The Applicant was reinstated with effect from 1 April 2014. It was common 

cause that following the meeting of 20 May 2014, agreement was reached 

between the parties in regards to the Respondents‟ compliance with the other 

part of the Court Order of 22 October 2013. As at 19 June 2014, the 

Respondents had complied in that regards when the Medical Board was 

convened and made its findings. The Applicant‟s contention that there was no 

full compliance insofar as the outstanding issues surrounding her rank and 

outstanding leave pay needs to be looked at within the full context of the 

Order of 22 October 2013 and the subsequent events following the agreement 

on 20 May 2014. 
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[14] Section 165 of the Constitution provides that orders or decisions made by a 

Court bind individuals as well as organs of state. The State is not only bound 

to comply with orders of Court but has a direct duty to do so4. In this case, the 

Respondents became aware of the full reasons of the order on 25 November 

2013. It nevertheless took the Respondents about six months to comply with 

the order of this Court granted on 22 October 2013. The compliance only 

followed upon contempt proceedings instituted by the Applicant. 

 

[15] On 30 May 2014 the application came before the Honourable Gush J and was 

adjourned to 1 August 2014 as the parties were discussing settlement. As 

evident from further correspondence to the Respondents on 27 May 2014, the 

only issues that remained the subject of discussion pertained to the 

Applicant‟s rank, outstanding leave pay and costs of the contempt application. 

As at 9 July 2014, and as evident from e-mail correspondence5 between the 

Applicant‟s attorneys of record and the Respondents, the issue of the 

Applicant‟s rank was still to be discussed within SAPS whilst the 

Respondent‟s contention in respect of outstanding leave pay was that it would 

approach this Court on a stated case as the Court order of 22 October 2013 

was silent on the matter. 

 

[16] It being common cause that the Applicant was retrospectively reinstated with 

effect from 1 April 2014, it is my view that in the light of the Court order not 

being specific in respect of issues surrounding the Applicant‟s rank and 

outstanding leave pay, nothing prevented her from similarly approaching the 

Court in terms of the provisions of section 165 (b) of the Labour Relations Act 

to seek a variation of that order.  

 

[17] Inasmuch as there may be merit in the arguments surrounding outstanding 

leave pay, it is my view that the same does not apply in respect of the 

arguments surrounding the rank of the Applicant. I do not understand the 

                                                             
4
 Mieni v Minister of Health and Welfare, Eastern Cape 2000 (4) SA 446 (TkH). See also In De Lanoe 

v Smuts NO and Others 1998 (3) SA 785 (CC) where the Constitutional Court held that: “A deliberate 
non-compliance or disobedience of a court order by the State through its officials amounts to a breach 
of that constitutional duty. Such conduct impacts negatively upon the dignity and effectiveness of the 
courts”. 
5
 Annexure “ME5” to the Applicant‟s supplementary founding affidavit 
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effects of a retrospective reinstatement to imply automatic promotion or 

elevation to a higher position. Whether the Applicant was promoted  prior to 

her unlawful discharge in 1999 as alleged by the Applicant‟s attorneys of 

record‟s correspondence to the Respondents on 27 May 2014 is a matter 

which the Court order of 22 October 2013 did not address. However, to the 

extent that there might be merit in the Applicant‟s claim in respect of non-

payment of outstanding leave, that on its own in the light of it not being 

specified in the Order of 22 October 2013 was not sufficient for a conclusion 

to be made that the Respondents had not complied with that Order. 

 

[18] It is accepted as already indicated above that the Respondents had complied 

with the Court order emanating from the agreement of 20 May 2014. Be that 

as it may, once there was compliance as of 19 June 2014 with the convening 

of the Medical Board, there was no need for the Applicant to persist with the 

contempt application in the light of the views expressed in regards to the 

issues outstanding between the parties. 

 

[19] The Applicant only filed a notice of withdrawal on 31 July 2014 having 

supplemented her founding affidavit on 18 July 2014. The Respondents were 

under the circumstances compelled to file an answering affidavit on 19 July 

2014 as the Applicant was intent on proceeding with the matter. In these 

circumstances, it is my view that although the Applicant did finally withdraw 

her application, she did so only after the Respondents had already filed their 

answering affidavit. In my view, the Respondent incurred unnecessary legal 

costs in circumstances which such costs could have been avoided had the 

Applicant acted reasonably, moreso in the light of the unsustainability of the 

issues upon which her allegations of non-compliance were based.  

 

[20] It is further my view that the Applicant has not advanced compelling reasons 

for not withdrawing the application after June 2014. The Respondents‟ 

contention that it would approach the Court on a stated case in regards to 

these outstanding issues could not have sent any other message, other than 

that they had a difference of opinion in regards to the outstanding issues. 

Whether they had ultimately approached the Court or not is immaterial, in the 
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light of fact that there was in any event, no basis for the Applicant to persist 

with the application in the light of the Respondents‟ compliance. Furthermore,  

the fact that the Respondents had not provided the Applicant with feedback 

on the issue of her rank was in my view immaterial, and was not a sufficient 

basis for persisting with the application. 

 

[21] The Applicant‟s persistence with the application was indeed mala fide and 

unreasonable. In the light of the timing of the withdrawal of the application, 

costs should have been tendered. In the absence of such a tender, and the 

Court having had regard to the history of this matter and the Respondents‟ 

belated compliance with the Court order of 22 October 2013, the following 

order is deemed appropriate: 

Order: 

i. The Applicant is ordered to pay the Respondents‟ costs in respect of 

the contempt application launched and subsequently withdrawn. 

ii. Such costs shall be limited to appearance in Court on 1 August 2014. 

 

 

________________ 

Tlhotlhalemaje, AJ 

Acting Judge of the Labour Court of South Africa 
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