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EX-TEMPORE JUDGMENT 

 

VAN NIEKERK J 

[1] This is matter JS61/12.  It is a referral to this court in terms of Rule 6 of the 

Rules of Court, in which the applicant contends that he was unfairly 

retrenched. The applicant‟s claim is that his retrenchment was both 

substantively and procedurally unfair.   

[2] I deal first with the manner in which this trial was conducted.  This matter 
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was referred to this court some time ago.  It concerns a dismissal that 

occurred in November 2011, some two and a half years ago.  When the 

matter was called this morning, the applicant was referred to the pro bono 

clinic for advice.  The court was subsequently advised by Advocate Greg 

Fourie that the applicant had already been advised by the clinic on some 

ten different occasions and that the pro bono clinic was not in a position to 

offer any further assistance. To the extent that the applicant then sought to 

have the proceedings postponed, the court ruled that the matter should 

proceed.  Firstly, there has been significant delay in bringing this matter to 

the point of finall determination. One of the fundamental prescripts 

underlying the Labour Relations Act is the expeditious resolution of labour 

disputes.  The applicant was aware at least by Monday that this matter 

would proceed today, and he had every opportunity to prepare his case and 

present it.  

[3] The second consideration is that the respondent ‟s witnesses have incurred 

significant costs in attending at court today; they have come from Cape 

Town.  In the absence of any capacity on the part of the applicant to tender 

the wasted costs of today, I ruled that the matter should proceed.   

[4] The case referred to this court, as I indicated, is broadly cast.  The material 

facts giving rise to the dispute are not in issue to any significant extent.  It 

was not disputed that the applicant was employed during the course of 2008 

as what was referred to a social auxiliary.  There is a second contract of 

employment in the bundle that was referred to during the course of the 

evidence, which indicates that with effect from 1 June 2009 the applicant 

was appointed as a social auxiliary. The applicant‟s job title assumed some 

significance during the course of the trial, and I will refer to that in due 

course.   

[5] It is not disputed that on 11 November 2011 a notice in terms of Rule 189(3) 

was issued by the respondent to its employees.  That notice, which is at 

page 69 of the bundle of documents, records the respondent‟s intention to 

retrench some 99 of its 288 employees.   
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[6] Social workers and social auxiliary workers and development workers were 

specifically identified as potentially affected by the retrenchment.  In the 

case of social auxiliary workers, some 17 employees were identified.  In the 

case of development workers, some 22 workers were identified.  The 

selection was proposed on the basis of LIFO subject to the retention of 

skills.  The timing of the dismissal reflected in paragraph 6 of the notice 

indicated that notice would be given on the first working day of December 

2011.  The notice continues to give information as required by the 

provisions of section 189(3) of the Act. 

[7] The next event of significance occurred on 17 November, which was 

described by the respondent‟s witnesses as the first consultation meeting.  

That meeting was held in respect of employees in the Gauteng area in 

Johannesburg.  The applicant signed an attendance register for the 

purposes of that meeting where he wrote his name and indicated his title as 

“SAW”, which he testified was „social auxiliary worker‟.   

[8] At that meeting, the respondent‟s evidence is that the terms of the notice 

issued in terms of section 189(3) on 11 November were discussed.  It is not 

disputed that there were a number of questions that arose by employees 

who attended that meeting and that Ms Green, who was the respondent‟s 

representative on that occasion, undertook to forward questions to the 

respondent‟s management for further consideration. 

[9] A further consultation meeting took place in the Gauteng area on 23 

November. Again the attendance register for that meeting reflects that the 

applicant was indeed present and on that occasion he signed his name and 

recorded his position as a „development worker‟.   

[10] Also at that meeting was the respondent‟s second witness, Mr Hendrick. His 

evidence was that further issues were discussed with those present.  It was 

agreed that employees would form a committee which would coordinate any 

questions or queries that the employees had so that these could be 

channelled ultimately through to the respondent‟s Board.  

[11] Mr Hendricks testified further that he attended a meeting of the Board which 
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had been convened specifically for the purpose of considering the 

employees‟ submissions. That meeting was held, it would seem on 25 

November.  The Board formulated responses to all of the queries raised by 

the employees and forwarded these for distribution on 26 November.  

[12] On 29 November, Ms Green testified that she attended in the Gauteng area 

that her task on that particular occasion was to consult with individuals who 

were affected by the retrenchment exercise, on an individual basis.  She 

commenced the exercise in the Germiston office. The applicant and other 

employees from Johannesburg were there, they were told to return to 

Johannesburg where she would meet with them in due course.  It is not 

disputed that she had a meeting with the applicant and that a retrenchment 

agreement, a document that appears at page 31 of the papers, was 

produced. 

[13] There is a fundamental dispute of fact in regard to what transpired 

thereafter.  Ms Green‟s evidence was that the applicant was provided with 

the agreement, that his was the first interview to be conducted and that he, 

the applicant, requested time to peruse the agreement.  He then left the 

room and on Ms Green‟s later version returned when the agreement was 

signed.   

[14] The significance in the agreement is, for present purposes, that it contains a 

full and final settlement clause.  In terms of which the parties record that the 

Labour Relations Act has been complied with, that a proper consultation 

has taken place, and that the agreement constitutes a full and final 

settlement between parties relating to the employees‟ retrenchment.  The 

effect of that provision, of course, is that ordinarily the applicant would be 

precluded from challenging the substantive and procedural fairness of the 

retrenchment. 

[15] The applicant‟s version is that the document was given to him, that he was 

in a state of shock and confusion since he had not expected the 

retrenchment to occur when it did, that he was not afforded an opportunity 

to remove the document from the room and that he signed the document in 
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his state of confusion.  The Court is required to determine this issue on a 

balance of probabilities. It is for the applicant, who is seeking to resile from 

an agreement in which he admitted that he signed, to persuade the Court 

that the circumstances in which the agreement was entered into was such 

that he ought to be permitted to resile from it, in other words that the 

agreement ought to be set aside. 

[16] In my view, on a balance of probabilities the evidence favours the version 

proffered by the respondent.  I say this simply because the document itself 

discloses evidence of amendment, the applicant‟s years of service have 

been amended to indicate four years as opposed to three reflected in the 

original draft.  And similarly in paragraph 6 of the agreement, his 

retrenchment package has been enhanced as a consequence of the extra 

year of service. These amendments are indicative of a consideration of the 

terms of the agreement, and agreement to the corrections that was the 

subject of discussion.  

[17] The applicant similarly in his statement of case did not make out a case of 

having entered into the agreement in a state of shock of confusion, instead 

he states that he was “forced” to sign the agreement.  The ground of duress 

on which parties sometimes rely seek to resile from agreements is entirely 

different to that of confusion or shock, which is the ground relied on during 

the course of evidence.  This discrepancy in my view is fundamental and 

goes to indicate that the version put up in court today by the applicant is 

less probable than that proffered by the respondent.   

[18] Finally, it appears to me that this is not a case such as that which is often 

brought to this court where unscrupulous employers force employees to 

sign settlement agreements or agreements in full and final settlement in 

circumstances where there is clearly no understanding of the terms of the 

agreement.  The applicant is not illiterate, indeed he has tertiary education, 

he has a Degree in Sociology and Psychology and I find it improbable that 

he did not know and understand the contents of the agreement and its 

implications at the time that he signed it.   
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[19] So for those reasons, I find the applicant‟s version as to the circumstances 

in which the agreement came to be signed to be improbable and the 

agreement for that reason stands to be upheld.  That effectively disposes of 

the claims of substantive and procedural fairness that were referred to this 

court by the applicant.  

[20] Be that as it may, in regard to substantive fairness there is in any event no 

evidence to challenge what appears to me to be common cause that the 

respondent, an organisation which is reliant on donations by others for its 

funding, it is a non-profit organisation, an association incorporated under 

section 31, was in dire financial straits.  The financial statements that were 

referred to during the course of the evidence indicate that for the year end 

in 2011, a loss of some R 6.7-million was recorded.   

[21] It can hardly be said that in those circumstances there was no need to 

retrench.  Ms Green‟s evidence in regard to steps taken to effect cost 

savings primarily by the reduction in the number of posts was largely 

unchallenged.  What she did indicate, and it is of some importance is that 

the respondent decided that in regard to the development workers since 

their posts were not subsidised by Government, were identified for 

retrenchment.  

[22] Again there was some dispute as to the post in which the applicant was 

employed at the time of his retrenchment.  I accept that in terms of the 

contracts he was initially employed in a different capacity, but it is clear to 

me that by the time of the retrenchment, November 2011, he was no longer 

a social auxiliary worker but was employed as a development worker.  

[23] This is indicated by the evidence to which I have already referred being the 

note in the attendance register in respect of the second consul tation 

meeting on 23 November  It is also supported by the inscription on the final 

page, the signature page of the retrenchment agreement where the 

applicant describes himself as a development worker based in 

Johannesburg. 

[24] This evidence was challenged on the basis that the applicant was somehow 
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forced to write these words or did so as a form of protest.  That to me is 

highly improbable.  The evidence, again uncontested, by Ms Green was that 

it was not necessary for the applicant to have provided this information.  He 

wrote the words of his own volition in circumstances where not a single 

other employee who signed the agreement had recorded his or her post 

designation. 

[25] I find it strange that the applicant would record his post as that of a 

development worker as a form of protest.  If he wished to protest against the 

terms of the agreement, frankly, he would have refused to sign it, and that 

option in my view was open to him at the time.  So in regard to the 

substantive fairness of the applicant‟s dismissal, while it is not strictly a 

matter I need decide, in my view, the retrenchment was substantively fair.  

[26] Similarly in regard to procedure, the retrenchment was conducted with a 

degree of haste, that much is true.  The section 189(3) letter, as I have 

indicated, went out on 11 November 2011. By 30 November 2011 

employees had been notified that their contracts would terminate with effect 

from the end of December.   

[27] The period of consultation was short, but frankly there were two meetings, 

submissions were made or proposals made by employees which were 

considered at Board level. A response was provided to them. It ought to be 

recalled that section 189 does not require the parties to negotiate the terms 

of retrenchment.  What is required is a process of joint consensus seeking, 

which means that the parties must enter into the process in good faith and 

seek to agree, where that is possible, the terms on which any retrenchment 

will be effected. 

[28] Each case is obviously dictated by its own facts.  In the present instance, 

there is the very obvious fact that the respondent, an organisation that 

relied on the charity of others to survive, was in severe financial trouble and 

that the prognosis as at 1 November 2011 did not appear to be rosy to say 

the least.   

[29] Meetings were held, committees were formed, and proposals were made 
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and considered at the highest level. The fact that none of these resulted in 

any significant reduction in the number of employees that the respondent 

contemplated retrenching cannot form, in itself, the basis for a finding of 

unfair procedure.  I am satisfied having heard the evidence of both Ms 

Green and Mr Hendricks that the process was entered into in good faith.  It 

could be criticised as I said for being hastily concluded.  

[30] But in the present circumstances, I am satisfied that the quality of the 

process was such that it cannot be held to be unfair for the purposes of 

section 189.   

[31] In summary: For all of these reasons then, I am satisfied that the agreement 

that the applicant signed on 29 November was an agreement that he 

entered into full knowing the content of the agreement and its 

consequences.  And I see no reason to release him from the terms of that 

agreement.  In any event, as I have indicated, in my view, the retrenchment 

was both substantively and procedurally fair. For that reason the referral 

stands to be dismissed.   

[32] In relation to costs, neither party has sought costs from the other.  This 

court has a broad discretion in terms of section 162 of the Labour Relations  

Act to make orders for costs according to the requirements of the law and 

fairness.  The Labour Appeal Court has often made mention of cases such 

as the present which involve individual applicants who pursue their rights.  

Provided applicants pursue their rights diligently and in good faith, this court 

is not inclined to make orders for costs against them simply because that 

might create the perception that the doors of this court are closed to 

individuals simply because they run the risk of an adverse order for costs.   

[33] In the present instance, it would seem that of the 100 employees who were 

retrenched at the time, the applicant is the only applicant who has 

challenged the fairness of his retrenchment.  That in itself is not an 

indication of bad faith.  I accept that the applicant may have been misguided 

in initiating this litigation but I am not able on the evidence before me to 

make any finding as to any mala fides or malice on his part that might justify 
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an order for costs.   

For those reasons, I make the following order: 

1. The referral of the applicant‟s claim is dismissed. 

2. The applicant‟s dismissal is declared to be substantively and procedurally fair. 

3. There is no order as to costs.  

 

 

 

 

 

 

ANDRE VAN NIEKERK 

JUDGE OF THE LABOUR COURT 


