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Jurisdiction – Labour Court does have jurisdiction to consider urgent application 

to interdict disciplinary hearing – issue is whether it is competent for the Labour 

Court to do so – exceptional and compelling reasons required  

 

Disciplinary hearing – whether lawful – requires interpretation of collective 

agreement – Labour Court entitled to consider the collective agreement in the 

context of deciding whether disciplinary hearing lawful  

 

Alternative remedy – statutory prescribed dispute resolution process – this 

process should followed – departure from process should only be entertained in 

exceptional circumstances 

 

Interdict – no clear right shown and existence of proper alternative remedy – 

application dismissed 

 

JUDGMENT 

SNYMAN, AJ 

 

Introduction  

 

[1] In this matter, the applicants have applied for an interim interdict in which the 

applicants have sought an order interdicting and restraining the first respondent from 

proceeding with a disciplinary enquiry against the individual applicant members of 

the applicant union SAMWU, pending the final determination of an earlier review 

application brought by the applicants under case number JR 1888 / 14 and/or 

pending compliance by the first respondent with clause 6.3 of the disciplinary 
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proceedings collective agreement applicable to the first respondent. 

 

[2] In order to obtain interim relief, the applicants must satisfy the following 

requirements, as enunciated in National Council of SPCA v Openshaw:
1
 

 

'(a) A prima facie right. What is required is proof of facts that establish the existence 

of a right in terms of substantive law; (b) A well-grounded apprehension of irreparable 

harm if the interim relief is not granted and the ultimate relief is eventually granted; (c) 

The balance of  convenience favours the granting of an interim interdict; (d) The 

applicant has no other satisfactory remedy.' 

 

[3] Fortunately, and where it comes to the facts of this matter, most of the facts are either 

common cause or undisputed.There is no replying affidavit contradicting further 

relevant information provided by the first respondent in the answering affidavit.  

There is no basis or reason for me to reject any of the facts raised by the first 

respondent in the answering affidavit. I thus intend to determine this matter on the 

basis of the admitted (common cause) facts as ascertained from the founding 

affidavit and the answering affidavit, as well as the unchallenged further facts in the 

answering affidavit.  On this basis, I will set out the background facts hereunder. 

 

Background facts 

 

[4] The first respondent is a municipality established in terms of the Local Government 

Municipal Structures Act.
2
  The individual applicants in this matter are all employees 

of the first respondent, employed in various capacities not relevant to the 

determination of this application. 

                                                             

 
1
 2008 (5) SA 339 (SCA) at 354.  See also Pikitup (SOC) Ltd v SA Municipal Workers Union on behalf of 

Members and Others (1) (2014) 35 ILJ 201 (LC) at para 26. 
2
 Act 117 of 1998. 
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[5] It was common cause that the conducting of discipline in the first respondent is 

regulated by the SALGBC Disciplinary Procedure and Code Collective Agreement 

(hereinafter referred to as ‘the agreement’), which is a collective agreement 

concluded in the bargaining council under which the first respondent resorts.  The 

provisions of this agreement apply to all municipalities that resort under the 

jurisdiction of the South African Local Government Bargaining Council (hereinafter 

referred to as ‘the council’). 

 

[6] The salient terms of the agreement, as relevant to the current application, is found in 

clause 6.  The clause reads: 

 

‘6.1  An accusation of misconduct against an Employee shall be brought in writing 

before the Municipal manager or his authorised representative for investigation. 

 

6.2  If the Municipal Manager or his authorised representative is satisfied that there is 

prima facie cause to believe that an act of misconduct has been committed, he may 

institute disciplinary proceedings against the Employee concerned. 

 

6.3  The Employer shall proceed forthwith or as soon as reasonably possible with a 

Disciplinary Hearing but in any event not later than three (3) months from the date 

upon which the Employer became aware of the alleged misconduct.  Should the 

employer fail to proceed within the period stipulated above and still wish to pursue the 

matter, it shall apply for condonation to the relevant Division of the SALGBC. 

 

…. 

 

6.5  In the event of misconduct by an Employee that appears sufficiently serious to 

warrant a sanction more serious than a written warning, the Municipal manager or his 

authorised representative shall establish a Disciplinary Hearing to conduct the 

enquiry.’ 
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The agreement then proceeds in the remainder of clause 6 to determine how the 

disciplinary hearing must be constituted and initiated.
3
 It is important to note that the 

notice to attend the disciplinary hearing is only issued by the employer representative 

once appointed by the Municipal Manager or representative. 

 

[7] It is common cause that the individual applicants were suspended on 13 March 2014 

by way of written notice. The suspension was implemented as a precautionary 

measure pending an investigation into allegations of misconduct against them.  No 

actual charges or specific contentions of misconduct were proffered against the 

individual applicants at this stage.  The suspension was implemented on full pay and 

for what is described as ‘a predetermined period of three months’. 

 

[8] The investigation into the alleged misconduct was then handed to the first 

respondent’s internal audit department at about the same time as the individual 

applicants’ suspension.  As to the outcome of this investigation, the first respondent 

has attached the investigation report, which is dated 12 June 2014 and delivered on 

the same date to the Municipal Manager, to its answering affidavit.  It appears from 

the background as recorded in this report that the investigation arose due to the fact 

that there was a difficulty in allocating certain amounts received at the Kagiso Main 

Office on the bank statements, and that these amounts then appeared on a later date 

in the bank statements. Misconduct in this regard was suspected, leading to the 

investigation being requested. 

 

[9] Further in terms of this report, it is apparent that the investigation conducted 

concerned transactions performed at Kagiso Main Office for the period from 1 July 

2013 to 25 January 2014.The purpose of the investigation was to confirm the 
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authenticity of a suspected case of fraud and to pronounce on the adequacy and 

effectiveness of internal controls where it came to receiving money.  It is further clear 

from the report that a number of documents were considered and interviews were 

conducted.  Two individual applicants, Mr Sandlana and Ms Khubeka were 

interviewed, but Ms Dlamini refused to be interviewed whilst she was on suspension. 

 It was concluded in the report that Ms Dlamini defrauded the first respondent over 

the period under review in an amount of R312 230.60, and that Ms Khubeka 

defrauded the first respondent over the same period under review in an amount of 

R22 125.30.  It was further concluded in the report that Mr Sandalana neglected to 

execute his responsibility to properly monitor Ms Dlamini and Ms Khubeka. 

 

[10] The first respondent’s municipal manager (Mr Dan Mashitisho, who was also the 

deponent to the answering affidavit) then considered the report, and having done so, 

satisfied himself that the misconduct alleged was sufficiently serious to justify the 

convening of disciplinary proceedings.  Mashitisho then appointed Ndishavelafhi 

Mphephu as the employer representative in order to convene disciplinary 

proceedings.  Mphephu then prepared the notices to attend the disciplinary hearing 

to be given to the individual applicants. 

 

[11] The individual applicants were then presented with this disciplinary hearing notices 

on 27 June 2014.   The charges related to the alleged misconduct in the period 

between October 2013 and January 2014 in terms of the report above. The 

disciplinary hearing was convened for 7 July 2014. The disciplinary hearing was 

however postponed on 7 July 2014 for reasons not relevant to the determination of 

this matter.  It was ultimately set down on 29 August 2014. 

 

[12] At the disciplinary hearing on 29 August 2014, which was convened before the 

                                                                                                                                                                                                    
3
 See Clauses 6.6.1 – 6.6.4, and 6.7.  
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second respondent as chairperson, the applicant union raised a number of in limine 

objections.  Only one of these objections is relevant to this application.  The applicant 

union contended that because the first respondent became aware of the alleged 

misconduct on 13 March 2014 when the individual applicants were suspended, the 

disciplinary proceedings against its members brought on 27 June 2014 were brought 

outside the 3 month period prescribed by clause 6.3 of the agreement, and therefore 

the disciplinary hearing was irregular and could not continue.  The second 

respondent, in a written ruling on the same date, disagreed. The second respondent 

determined that the applicable date for the purposes of the application of clause 6.3 

of the agreement was 12 June 2014 when the report was presented, and therefore 

the initiation of the disciplinary proceedings on 27 June 2014 was thus well within the 

3 months’ period. The second respondent ruled that the disciplinary hearing proceed 

and a hearing date was convened for 12 September 2014. 

 

[13] The applicants however persisted with their contention that the proper date 

contemplated by clause 6.3 of the agreement was 13 March 2014, and not 12 June 

2014.  As a result, an application to review and set aside the ruling of the second 

respondent was filed with the Labour Court on 9 September 2014, being the review 

application under case number J 1888 / 14. The only issue on review, in a nutshell, 

was that the second respondent had erred in his interpretation of clause 6.3 of the 

agreement. 

 

[14] As the disciplinary hearing was scheduled to proceed on 12 September 2014, this 

application now before me was bought on 11 September 2014. I was informed when 

this matter was argued that it was decided by the second respondent to postpone the 

disciplinary hearing to 19 September 2014, so as to afford this Court an opportunity 

to decide the issue raised by the applicants, which, if successful, would have the 

effect of disposing of the disciplinary hearing against the individual applicants. 
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Urgency and jurisdiction 

 

[15] The Court in Gcaba v Minister for Safety and Security and Others
4
 said that 

jurisdiction means ‘the power or competence of a court to hear and determine an issue 

between parties’. In the case of applications such as the current application, in which 

urgent intervention in the disciplinary proceedings against an employee is sought, 

the Labour Court has the competence and power in terms of section 158 to do so.
5
  

The Court in Booysen v Minister of Safety and Security and Others
6
 specifically dealt 

with these powers and held that ‘…. the Labour Court has jurisdiction to interdict any unfair 

conduct including disciplinary action. However such an intervention should be exercised in 

exceptional cases. It is not appropriate to set out the test. It should be left to the discretion of 

the Labour Court to exercise such powers having regard to the facts of each case. Among the 

factors to be considered would in my view be whether failure to intervene would lead to grave 

injustice or whether justice might be attained by other means. The list is not exhaustive.’  In 

Member of the Executive Council for Education, North West Provincial Government v 

Gradwell
7
 the Labour Appeal Court again confirmed that the Labour Court should 

only entertained these kind of applications in ‘in extraordinary or compellingly urgent 

circumstances’.
8
    

 

[16] As to the issue of urgency in general, and in the case of an application relating to a 

challenge of suspension, the Court in Jiba v Minister: Department of Justice and 

Constitutional Development and Others
9
 held:  ‘Rule 8 of the rules of this court requires a 

party seeking urgent relief to set out the reasons for urgency, and why urgent relief is 

                                                             
4
 (2010) 31 ILJ 296 (CC) at paras 74 – 75. 

5
 Section 158(1) reads: ‘(1) The Labour Court may (a) make any appropriate order, including (i) the grant of 

urgent interim relief (ii) an interdict; (iii) an order directing the performance of any particular act which order, 

when implemented, will remedy a wrong and give effect to the primary objects of this Act; (iv) a declaratory 
order ….’ 
6
 (2011) 32 ILJ 112 (LAC) at para 54. 

7
 (2012) 33 ILJ 2033 (LAC). 

8
 Id at para 46. 

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7blabl%7d&xhitlist_q=%5bfield%20folio-destination-name:'y2010v31ILJpg296'%5d&xhitlist_md=target-id=0-0-0-18275
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necessary. It is trite law that there are degrees of urgency, and the degree to which the 

ordinarily applicable rules should be relaxed is dependent on the degree of urgency. It is 

equally trite that an applicant is not entitled to rely on urgency that is self created when seeking 

a deviation from the rules.’ The same considerations would clearly apply in casu. 

 

[17] In this matter, the individual applicants received the notices to attend the disciplinary 

hearing on 27 June 2014. At this point in time, the applicants must thus have 

appreciated that they, on their own case, were faced with disciplinary proceedings 

which were irregular and should not permitted to proceed.  Ideally, and should an 

urgent application to the Labour Court be the way to go, the application should have 

then and immediately be brought.  Mr Buirski, representing the applicants, however 

argued that the applicants first sought to deal with this issue internally, and raise it as 

a point in limine in the disciplinary proceedings.  Mr Buirski contended that if the 

point in limine succeeded, it would have equally brought the disciplinary proceedings 

to an end.  Mr Buirski further said that it was not the applicants’ fault that the 

disciplinary proceedings only ultimately took place on 29 August 2014 where the 

issue could then be raised, as it indeed was. 

 

[18] I conclude that there is substance in the contention of Mr Buirski referred to above.  I 

accept that the applicants first trying to exhaust internal remedies before approaching 

this Court is certainly a proper explanation where it comes to the issue of urgency.
10

  

After all, and from a policy perspective, employers and employees should be allowed 

to as far as possible resolve their own issues internally, before engaging outside 

entities such as the council or the Labour Court.  In dealing with an agreement to 

resolve issues first by private arbitration, the Court in Mmethi v DNM Investment CC 

                                                                                                                                                                                                    
9
 (2010) 31 ILJ 112 (LC) at para 18. 

 
10

 See United Association of SA and Another v BHP Billiton Energy Coal SA Ltd and Another (2013) 34 ILJ 

2118 (LC) at para 18; Simelela and Others v Member of the Executive Council for Education, Province of 

the Eastern Cape and Another (2001) 22 ILJ 1688 (LC) at para 18. 
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t/a Bloemfontein Celtics Football Club
11

 said the following, which in my view would 

equally apply to the approach the applicants decided to adopt in casu: 

 

‘…. In my view the facts and circumstances of this case require that a high premium 

should be placed on consensual arrangements made between the parties to have 

their affairs regulated by private arbitration. Put differently, I see no reason why the 

applicant could not exhaust the internal remedy before approaching this court. The 

court will, whilst the applicant is exhausting the internal remedy in the form of 

arbitration, retain its supervisory role over the dispute and may therefore be 

approached on the same matter by any party at any time should the need arise.’ 

 

The above explanation therefore in my view properly explains the period until 29 

August 2014, which is when the second respondent’s in limine ruling was given. 

 

[19] This then only leaves the period between 29 August 2014 and the filing of this 

application on 11 September 2014 to consider. As stated above, the review 

application was already filed by 9 September 2014, clearly in my view indicating that 

the applicants did immediately act on having received the second respondent’s 

ruling.  It was also the disciplinary proceedings then having been set down for 12 

September 2014 that necessitated this application.  I accept the period between in 

essence the end of August 2014 and when this application was brought is relatedly 

short, and in my view has been properly explained. 

 

[20] I thus accept that this matter is urgent.  I further point out that both parties have had 

the opportunity to fully state their respective cases in the affidavits and in argument, 

and it is in the interest of justice that this issue now be finally determined.  I thus 

conclude that there are proper grounds to determine this matter as one or urgency.
12

 

                                                             
11

 (2011) 32 ILJ 659 (LC) at para 23. 
12

 See also Luna Meubel Vervaardigers (Edms) Bpk v Makin and Another (t/a Makin's Furniture 

Manufacturers) 1977 (4) SA 135 (W) ; National Union of Mineworkers v Black Mountain - A Division of 
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The issue of a prima facie right 

 

[21] The issue as to whether a prima facie right exists is crisp. There are in fact two 

issues.  The first issue is whether, considering that the applicants have applied for an 

interdict pending the review application under case number JR 1888/14, the review 

application, at least on a prima facie basis, has any merit. The second issue 

concerns the meaning of the phrase: ‘the Employer became aware of the alleged 

misconduct’ as stipulated in clause 6.3 of the agreement. 

 

[22] I will first deal with the issue relating review application.  In the review application 

itself
13

, the applicants state that It is an application brought in terms of section 

158(1)(h) of the LRA to review and set aside the ruling of the second respondent of 

29 August 2014.  In other words, it is a review of a decision taken by the State in its 

capacity as employer in the conduct of disciplinary proceedings against the individual 

applicants.  The first respondent has specifically raised, in its answering affidavit, that 

this review application ‘is doomed for failure’. In essence, the first respondent has 

contended that it simply is not competent for the applicants to review the functions of 

the second respondent as presiding officer appointed in terms of a collective 

agreement, which findings concerned the meaning of the collective agreement.  The 

first respondent contended that this is an issue that can only be determined by way of 

section 24 of the LRA in the council itself. 

 

[23] There is considerable merit in these contentions of the first respondent.  The whole 

issue of the powers of the Labour Court in entertaining review applications under 

section 158(1)(h) has been the subject matter of much historical debate.  I will 

                                                                                                                                                                                                    

Anglo Operations Ltd (2007) 28 ILJ 2796 (LC) at para 12 ; Continuous Oxygen Suppliers (Pty) Ltd t/a Vital 

Aire v Meintjes and Another (2012) 33 ILJ 629 (LC) at para 21 – 24. 
13

 See para 7 thereof. 
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confine myself in this judgment to the freshest developments, which developments 

now constitute the current applicable law in this regard.  Firstly, the judgment of the 

Labour Appeal Court in Public Servants Association of SA on behalf of de Bruyn v 

Minister of Safety and Security and Another
14

 is determinative. The Labour Appeal 

Court specifically dealt with the issue of review applications in terms of section 

158(1)(h) of the LRA, and distinguished between what the Court called the pre-

Chirwa era and the post-Chirwa era, referring to the judgment of the Constitutional 

Court in Chirwa v Transnet Ltd and Others
15

.  The Court held as follows:
16

 

 

‘The supposition that public servants had an extra string to their bow in the form of 

judicial review of administrative action, ie acts and omissions by the state vis-à-vis 

public servants, evaporated when the Constitutional Court in Chirwa v Transnet Ltd & 

others, held that the dismissal of a public servant was not 'an administrative act' as 

defined in PAJA and therefore not capable of judicial review in terms of that Act.  Any 

uncertainty regarding the interpretation of the Chirwa judgment was removed in the 

subsequent decision in Gcaba v Minister for Safety & Security & others.  The result is 

that a public servant is confined to the other remedies available to him or her.  

 

One of the effects of Chirwa is that a dismissal is not to be regarded as an 

'administrative act' by the state but merely as the act of the state in its capacity as an 

employer. This decision brought us to the situation where the pre-Chirwa substratum 

of s 158(1)(h) fell away, although there may conceivably still be employer acts which 

are almost indistinguishable from administrative acts. …. 

 

But it does not follow that because the remedy of judicial review may still exist for 

public servants that the Labour Court will entertain an application to review 'any act 

performed by the State in its capacity as employer' as a matter of course. Recourse 

to review proceedings, in terms of s 158(1)(h), takes place in the context of the law 

                                                             
14

 (2012) 33 ILJ 1822 (LAC). 
15

 (2008) 29 ILJ 73 (CC).  The nub of what the Court said in Chirwa was      - see  
16

 Id at paras 26 – 28.  

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7blabl%7d&xhitlist_q=%5bfield%20folio-destination-name:'y2008v29ILJpg73'%5d&xhitlist_md=target-id=0-0-0-11107
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relating to judicial review as well as the other elements of the system of dispute 

resolution which the LRA has put in place and also other applicable statutes.’ 

 

In applying these principles to the facts in that case, the Court in de Bruyn said:
17

 

 

‘The appellant's complaint clearly concerns the denial of incapacity leave. The 

alleged right the appellant seeks to assert derives from the provisions of the 

PSCBC resolution as the Labour Court, correctly in our view, found. The resolution 

deals with leave of absence and what steps an employee should take in case of a 

dispute arising regarding attendant matters. There is no doubt that the aspect of 

leave of absence is an issue falling squarely under the PSCBC resolution. In 

deciding whether the relief sought ought to be granted the court a quo had to have 

regard to the provisions of the resolution.’ 

 

The Court concluded:
18

 

 

‘The LRA regulates and provides the regime as well as the mechanism to deal 

with disputes of this nature. Section 24(1) and (2) of the Act provides …. 

 

It follows therefore that where an employee, such as De Bruyn, is dissatisfied with 

a decision by the employer with regard to the issue of leave of absence, as is the 

case in casu, his remedy lies in the provisions of the resolution.  It follows that the 

appellant is confined to its remedy in terms of s 24 of the LRA and it may not, 

instead, seek to review the respondent's decision in the Labour Court in terms of s 

158(1)(h).  It may also be stated that once the dispute-resolution mechanisms in 

terms of the resolution were initiated, as was the case in this matter, the dispute 

was effectively committed for resolution in terms of s 24 of the LRA. The result is 

that the abandonment of that process in favour of the review based on s 158(1)(h) 

was ill conceived and, as we hold in this matter, was also ill fated.’ 

                                                             
17

 Id at para 31. 
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[24] The above extracts from the judgment in de Bruyn is virtually identical to the 

situation I have been confronted with in the matter now before me.  The fact is that 

disciplinary proceedings have been initiated against the applicants in terms of the 

agreement.  It has been participated in by the applicants, albeit in the form of 

raising an objection in limine.  The issue of whether the disciplinary proceedings 

are irregular or not (being the subject matter of the objection in limine) resorts 

squarely within the parameters of interpreting what the agreement means, as part 

and parcel of the disciplinary proceedings.  As the agreement is a collective 

agreement, it has to be interpreted by the council (where I must point out it has its 

origin) in terms of section 24 of the LRA, and not by the labour Court on review. 

The applicants’ review application is thus ill fated from the outset. 

 

[25] The question then is – what is the purpose of section 158(1)(h) if not be used as the 

applicants intend?  The simple answer is twofold.  Firstly, it has been accepted that 

this section can be utilized by the State (and not the public servant) in review 

application to the Labour Court, because of the fact that the State simply does not 

have similar LRA remedies that are available to the public servant to challenge unfair 

dismissal and related proceedings. An excellent illustration of this, in my view, can be 

found in the judgment of Overstrand Municipality v Magerman NO and Another
19

 

which concerned the State as employer seeking to challenge, on review in terms of 

section 158(1)(h), a decision by a chairperson appointed by it who did not impose a 

sanction of dismissal on an employee when it was called for.  Steenkamp J in this 

judgment held: 

 

‘…. I am not persuaded that the judgment in Gcaba ousts the jurisdiction of this court 

to review an act of the state as employer - such as the decision not to impose a 

                                                                                                                                                                                                    
18

 Id at paras 33 – 34.  
19

 (2014) 35 ILJ 1366 (LC) at para 26. 
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sanction of dismissal after a disciplinary hearing in terms of statutory regulations - as 

opposed to the right of a public service employee to review a decision to dismiss. In 

the latter case, the employee must use the statutory dispute-resolution process 

outlined in the LRA for unfair dismissal disputes. The municipality, on the other hand, 

does not have a concomitant process available to it; its right of review is codified in s 

158(1)(h).’ 

 

I agree with this reasoning of Steenkamp J.  Another example of use of section 

158(1)(h) by the State as employer this can be found in SA Revenue Service v 

Commission for Conciliation, Mediation and Arbitration and Others
20

 where the Court 

said: 

 

‘The disciplinary code provides that '[a]ny employee may appeal any disciplinary 

action taken against him/her or the outcome of a disciplinary hearing by completing 

form annexure E'.  No similar right is accorded to SARS, as the employer, in terms of 

the collective agreement. However, there seems to be no legal impediment on the 

part of SARS, as an organ of state, to challenge the outcome of the disciplinary 

hearing by way of a judicial review 'on such grounds as are permissible in law'.’  

 

I finally also refer to Ntshangase v MEC for Finance: KwaZulu-Natal and Another
21

 

where the Court said that a decision taken by a chairperson acting qua his employer 

(as the State) can be reviewed on such grounds as are permissible in law by the 

State in terms of section 158(1)(h). The same approach was adopted in National 

Commissioner of Police and Another v Harri NO and Others
22

.   

 

[26] The second instance of proper application of section 158(1)(h) can be found where a 

public service employee has not been dealt with in terms of any of the provisions of 

                                                             
20

 (2014) 35 ILJ 656 (LAC) at para 35. 
21

 (2009) 30 ILJ 2653 (SCA) at paras 12 and 15. 
22

 (2011) 32 ILJ 1175 (LC) at para 21. 
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the LRA and seeks to challenge that on review.  A pertinent example would be those 

cases of deemed automatic termination of employment of public servants in various 

items of legislation.
23

  These situations would constitute terminations of employment 

by way of operation of law and would always be reviewable under section 158(1)(h) 

where the State is the employer.  This was confirmed by the Labour Appeal Court in 

MEC for the Department of Health, Western Cape v Weder; MEC for the Department 

of Health, Western Cape v Democratic Nursing Association of SA on behalf of 

Mangena
24

.  The Court firstly referred with approval
25

 to the dictum in de Bruyn
26

 I 

have referred to above, but then concluded that despite this, the conduct of the 

employer in relying on termination of employment by way of operation of law 

remained reviewable in terms of section 158(1)(h) based on ‘a residual principle of 

legality’
27

.  This same approach was followed in Public Servants Association on 

behalf of Lessing v Safety and Security Sectoral Bargaining Council and Others
28

 and 

Public Servants Association on behalf of Smit v Mphaphuli NO and Others
29

. 

 

[27] But this remaining instance where public servants can still utilize the review 

provisions in terms of section 158(1)(h) and approach the Labour Court is not 

applicable in casu. This is not an instance of legislate provisions prescribing the 

occurrence of an event by way of operation of law, which could then be held to be 

reviewable based on the principle of legality. In casu, the entire issue directly relates 

to disciplinary proceedings conducted in terms of a collective agreement, and for 

which clear and proper provision is made under the LRA. 

 

[28] Accordingly, the applicants’ review application is ill founded.  It has no merit, in that 

                                                             
23

 See for example      
24

 (2014) 35 ILJ 2131 (LAC) at para 32. 
25

 Id at para 32. 
26

 (supra).  
27

 Id at para 33. 
28

 (2014) 35 ILJ 2254 (LC) at para 20. 
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the Labour Court simply is not competent to determine the issue raised therein.  The 

applicants followed the wrong approach, in that the issue had to be placed before the 

council for determination in terms of section 24 of the LRA.  In fact, the applicants 

were actually compelled to use this latter approach, and not approach the Labour 

Court on review in terms of section 158(1)(h).  I am therefore satisfied that the 

applicants have failed to establish a prima facie right to the relief of interdicting the 

disciplinary hearing pending this review application, as the review application, using 

the words of the first respondent, is ‘doomed to failure’. 

 

[29] This then brings me to the issue of the provisions of clause 6.3 of the agreement.  It 

must immediately be said, once again, that this issue must actually be determined by 

the council by way of arbitration proceedings in terms of section 24 of the LRA.  This 

being said, and as I have referred to above, this Court nonetheless retains the 

jurisdiction to consider this issue, as part and parcel of exercising its powers in 

deciding whether or not to interdict the disciplinary proceedings as prayed for in the 

applicants’ amended notice of motion, on this basis per se.  I will consider this issue 

only within such context, and record that the applicants retain the right to pursue this 

issue in the council, as they really should have done in the first place. 

 

[30] Fortunately, and at the heart of the issue relating to clause 6.3, is a very narrow and 

crisp consideration, not only on the law, but on the facts as well.  The language of 

clause 6.3 of the agreement is clear – the employer must proceed with the 

disciplinary hearing not later than 3 months after becoming aware of the alleged 

misconduct.  What does ‘becoming aware of the alleged misconduct’ then mean?  On 

the facts, the applicants say that it is when the individual applicants were given the 

letter of suspension on 13 March 2014, because this letter specifically refers to 

‘allegations of misconduct’ in its heading.  Mr Buirski for the applicants further 

                                                                                                                                                                                                    
29

 (2014) 35 ILJ 2260 (LC) at paras 24 and 32. 
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submitted that it is simply not permissible to suspend an employee without the 

employer accepting, at least on a prima facie basis, that the employee committed 

misconduct, and this had to mean the employer was ‘aware of alleged misconduct’.  

According to the applicants, and based on these two contentions, this could only 

mean that the first respondent was ‘aware’ of alleged misconduct on 13 March 2014. 

 Mr Hulley, for the first respondent, stated that suspending an employee could not 

mean that the employer was aware of the misconduct, and that the employer could 

only be aware of the misconduct once the investigation which determines, on a prima 

facie basis if misconduct exists, has been concluded.  According to Mr Hulley, this 

took place on 12 June 2014 when the report was presented. 

 

[31] I will firstly deal with the issue of suspension.  I simply cannot agree with Mr Buirski 

that in order for an employer to suspend an employee, the employer must have 

determined or accepted that misconduct exists. In a nutshell, the existence of 

misconduct is not a sine qua non for an employee to be legitimately suspended.  

Where an employee is suspended, an employee is not yet disciplined. The only 

instance where suspension is discipline of an employee is where the suspension is 

imposed as a disciplinary sanction following disciplinary proceedings.  Where 

suspension is imposed as a precautionary measure, this is a prelude to possible 

disciplinary action and not disciplinary action itself.  This kind of suspension is known 

as precautionary suspension. 

 

[32] Where an employee is subjected to discipline, the disciplinary action itself is 

commenced when the employee is called to answer allegations of misconduct.  The 

fact is that an employee can only be called to answer allegations of misconduct if the 

employer actually knows what this alleged misconduct is, and can identify and 

describe it with sufficient particularity in a notice to attend the disciplinary hearing 

presented to the employee. Any suspension of the employee preceding this 
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commencement on this basis simply cannot be the actual conduct of discipline itself, 

as the purpose of this suspension is to mitigate further risks to the employer because 

such discipline is contemplated, but has not yet happened.  As to the purpose of 

suspension, and in Koka v Director General: Provincial Administration North West 

Government
30

, Landman J (as he then was) referred with approval to the following 

remarks made by Denning MR in Lewis v Heffer and others [1978] 3 All ER 354 (CA) 

at 364c-e: 

 

 ‘Very often irregularities are disclosed in a government department or in a business 

house; and a man may be suspended on full pay pending enquiries. Suspicion may 

rest on him; and he is suspended until he is cleared of it. No one, as far as I know, 

has ever questioned such a suspension on the ground that it could not be done 

unless he is given notice of the charge and an opportunity of defending himself and 

so forth. The suspension in such a case is merely done by way of good 

administration. A situation has arisen in which something must be done at once. The 

work of the department or office is being affected by rumours and suspicions. The 

others will not trust the man. In order to get back to proper work, the man is 

suspended. At that stage the rules of natural justice do not apply....'’ 

 

I agree with these remarks, which in my view properly expresses the very purpose of 

what can be called precautionary suspension. This has to mean that at a level of 

general principle, precautionary suspension is a unilateral act by the employer which 

at the time of implementation thereof need not be supported by knowledge of the 

actual existence of misconduct.  Landman J in Koka actually called this kind of 

suspension a ‘holding operation’
31

, which approach was followed in Mabilo v 

Mpumalanga Provincial Government and Others
32

, Perumal v Minister of Safety and 

                                                             
30

 (1997) 18 ILJ 1018 (LC). 
31

 Id at 1028E – 1029D.  
32

 (1999) 20 ILJ 1818 (LC) at para 23 – 24.  
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Security and Others
33

, and SA Municipal Workers Union and Another v Nelson 

Mandela Metropolitan Municipality and Others.
34

 

 

[33] In Gradwell
35

 the Court deal with the question of the purpose of precautionary 

suspension, and said:
36

 

 

‘…. When dealing with a holding operation suspension, as opposed to a 

suspension as a disciplinary sanction, the right to a hearing, or more accurately 

the standard of procedural fairness, may legitimately be attenuated, for three 

principal reasons. Firstly, as in the present case, precautionary suspensions 

tend to be on full pay with the consequence that the prejudice flowing from the 

action is significantly contained and minimized. Secondly, the period of 

suspension often will be (or at least should be) for a limited duration. …. And, 

thirdly, the purpose of the suspension - the protection of the integrity of the 

investigation into the alleged misconduct - risks being undermined by a 

requirement of an in-depth preliminary investigation. Provided the safeguards of 

no loss of remuneration and a limited period of operation are in place, the 

balance of convenience in most instances will favour the employer. ….’ 

 

This ratio, in my view, clearly indicates the difference between the institution of 

disciplinary proceedings on the basis of being aware of misconduct, and ‘holding 

operation suspension’ as a prelude to it. 

 

[34] The facts of the matter now before me actually aptly illustrate the point.  At the time of 

suspension of the individual applicants, all the first respondent knew is that cash 

received could not be reconciled with the bank statements.  But it did not know, in 

simple terms, who did what and when and how.  As at 13 March 2014, there was 

                                                             
33

 (2001) 22 ILJ 1870 (LC) at para 25 – 28.  
34

 (2007) 28 ILJ 2804 (LC) at para 14. 
35

 Executive Council for Education, North West Provincial Government v Gradwell (supra). 
36

 Id at paras 44 – 45.  
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simply no way in which the first respondent would legitimately and properly present 

the individual applicants with notification to attend a disciplinary hearing and 

formulate a charge.  This could only be done when the investigation report was 

completed and presented on 12 June 2014.  In fact, the notices to attend the 

disciplinary hearing confirm this, as the actual charges are extracted from this report. 

 

[35] Suspensions in the first respondent are imposed, in terms of the agreement, by way 

of clause 14.1, which reads: 

 

‘The Employer may suspend the Employee …. pending investigation into alleged 

misconduct if the Municipal Manager or his authorised representative is of the opinion 

that it would be detrimental to the interests of the Employer if the Employee remains 

in active service’ 

  

This is clearly a decision based on a subjective belief motivated by as yet 

unsubstantiated allegations.  In Dladla v Council of Mbombela Local Municipality and 

Another (2)
37

 the Court, in considering the provisions of similar disciplinary provisions 

in an earlier version of the agreement, said the following:  

 

‘The wording is clear. Once an allegation exists that serious misconduct has 

been committed that is sufficient to trigger the coming into operation of clause 

9.1 in particular. The belief that the municipal manager may jeopardize any 

investigation is in the absolute discretion of the municipality. Therefore the test 

is subjective. Such belief need not be communicated to the applicant before 

suspension. 

 

Since the belief in my view is subjective, it only takes the municipality to form 

that believe. It matters not that the applicant would say that as a matter of fact 

he is not interfering with the investigation. That may be so factually, but the 

                                                             
37

 (2008) 29 ILJ 1902 (LC) at para 19 and 21.  See also Phutiyagae v Tswaing Local Municipality (2006) 27 
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issue is the belief of the second respondent. I take this view, even if I were to 

accept the applicant's version that he is not interfering with the investigation.’ 

(sic) 

 

The point is – the suspension is about facilitating and advancing the investigation.  It 

is the investigation that brings forward the actual misconduct. It is the bringing 

forward of the misconduct following the investigation that makes the employer aware 

of it.  In casu, this date then has to be 12 June 2014, when the report was presented. 

 

[36] Mr Hulley has also raised the point of efficacy.  This contention is based on the fact 

that there is simply no basis of determining beforehand how long an investigation 

may take or what misconduct by employees it may actually reveal.  In the 

circumstances, and according to Mr Hulley, it simply cannot be accepted that ‘aware’ 

in clause 6.3 could mean any inkling by the employer, no matter how remote, of 

possible misconduct by the employee.  Mr Hulley contended, and I use my own 

paraphrasing, that there has to be meat to the bones, being that ‘aware’ must mean 

the point where the employer is in the position to formulate and present a charge to 

the employee.  The approach propagated by Mr Hulley makes sense if clause 6 of 

the agreement is considered in its entirety. The process starts off in clause 6.1 with a 

written accusation of misconduct being placed before the Municipal Manager (or 

representative).  As a matter of common sense and logic, this has to mean the 

existence of a written document containing substantive allegations capable of 

sustaining a charge, if proven.  My view in this regard is supported the very next 

clause 6.2, being that the Municipal Manager (or representative)  can only initiate the 

disciplinary process if prima facie satisfied of misconduct in fact existing.  It is in this 

context that clause 6.3 prescribes that these disciplinary proceedings ‘proceed 

forthwith’.   In my view, this approach is the only one that would make sense.  To 

                                                                                                                                                                                                    

ILJ 1921 (LC) at paras 27 – 28. 
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determine otherwise would flood the council with condonation applications because 

of the time often taken in comprehensive investigations, and this could never have 

been the intention of the parties in designing the process in the agreement. 

 

[37] In Natal Joint Municipal Pension Fund v Endumeni Municipality
38

 the Court dealt with 

the applicable principles to be applied in interpreting any contract, and said: 

 

‘The present state of the law can be expressed as follows: Interpretation is the 

process of attributing meaning to the words used in a document, be it legislation, 

some other statutory instrument, or contract, having regard to the context provided by 

reading the particular provision or provisions in the light of the document as a whole 

and the circumstances attendant upon its coming into existence. Whatever the nature 

of the document, consideration must be given to the language used in the light of the 

ordinary rules of grammar and syntax; the context in which the provision appears; the 

apparent purpose to which it is directed and the material known to those responsible 

for its production. Where more than one meaning is possible each possibility must be 

weighed in the light of all these factors. The process is objective, not subjective. A 

sensible meaning is to be preferred to one that leads to insensible or unbusinesslike 

results or undermines the apparent purpose of the document. ….’ 

 

[38] Having referred with approval to the above dictum in Endumeni Municipality, the 

Court in Bothma-Batho Transport (Edms) Bpk v S Bothma en Seun Transport (Edms) 

Bpk
39

 added the following: 

 
‘…. Whilst the starting point remains the words of the document, which are the 

only relevant medium through which the parties have expressed their contractual 

intentions, the process of interpretation does not stop at a perceived literal 

meaning of those words, but considers them in the light of all relevant and 

admissible context, including the circumstances in which the document came into 

                                                             

 
38

 2012 (4) SA 593 (SCA) at para 18. 
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being. The former distinction between permissible background and surrounding 

circumstances, never very clear, has fallen away. Interpretation is no longer a 

process that occurs in stages but is 'essentially one unitary exercise'.  

 

[39] I consider the above interpretation I have propagated for clause 6.3 of the agreement 

to be fully in line with the above principles of interpretation.  The agreement has to be 

considered as a whole, and in particular the whole of clause 6.  It had to be given 

proper context, being disciplinary proceedings against an employee and all the rights 

and obligations associated therewith.  And finally, insensible results must be avoided. 

 In short, and in conducting ‘one unitary exercise’, the only reasonable meaning that 

can be ascribed to clause 6.3 of the agreement is the one I have decided above. 

 

[40] There is another consideration which also arises pursuant to the principles of 

interpretation I have set out above.  As is trite, any condonation application involves 

the consideration of prospects of success
40

.  This means that any municipality 

seeking condonation would in essence have to prove its case twice, the first occasion 

being when applying for condonation, and the second occasion in the actual 

disciplinary hearing.  Considering the primary objective in the LRA of the speedy and 

efficient resolution of employment disputes
41

, this could never have been intended to 

be a regular occurrence.  In my view, the condonation provision in clause 6.3 would 

only make sense in those cases where the municipality, having concluded an 

investigation and being in a position to present charges, procrastinates and simply 

leaves the matter be for months on end whilst the suspected employees are either 

still suspended, or still working.  It is in such circumstances that the municipality has 
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to show that it, though its procrastination, has not forfeited its right to still pursue 

disciplinary action
42

, and this is determined by way of the condonation application.  

Any interpretation which gives rise to a contrary effect, which is what the approach 

the applicants have suggested in fact does, is untenable. 

 

[41] Therefore, and based on all of the above, the applicants have equally failed to make 

out a case that substantiates even a prima facie right where it comes to clause 6.3 of 

the agreement.  In short, I am of the view that the concept of ‘aware’ in terms of 

clause 6.3 contemplates the date when the alleged misconduct is brought to the 

attention of the Municipal Manager in such a written form so as to enable the 

Municipal Manager to be prima facie satisfied that specific misconduct exists so that 

disciplinary proceedings can then forthwith be instituted on that basis.  In casu, this 

event would be 12 June 2014, and thus the disciplinary proceedings instituted on 27 

June 2014 is well within the 3 month time limit in clause 6.3. 

 

[42] Therefore, the applicants have failed to establish the existence of a prima facie right, 

and the applicants’ application must fail for this reason alone. 

 

Concluding remarks 

 

[43] Because the applicants have failed to establish the existence of a prima facie right, 

there is simply no need to consider the remaining issues of an apprehension of 

irreparable harm, balance of convenience and the absence of other satisfactory 

remedy.  In any event, and considering what I have already discussed above, the 

applicants certainly have a suitable available alternative remedy, in the form of 

arbitration proceedings before the council in terms of section 24 of the LRA. 

                                                             
42
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[44] In SA Municipal Workers Union on behalf of Members v Kopanong Local 

Municipality
43

 I said the following, which ratio in my view finds equal application in the 

matter now before me: 

 

‘…. There was no need to have approached the Labour Court on an urgent basis in 

this matter. The applicant could have obtained the relief it wanted in the normal 

course. What the applicant is really saying is that the respondent did not comply with 

the policy and the applicant wants compliance. This compliance should be procured, 

and in the absence of extraordinary circumstances or compelling considerations of 

urgency, in the normal course. The fact is that any order securing compliance can be 

coupled with a restoration of the status quo ante. The applicant has made out no 

case of extraordinary circumstances or compelling considerations of urgency. ….’ 

 

[45] I remain concerned with the plethora of cases that come before the Labour Court 

brought by senior employees in the public service sector to challenge things like 

suspensions and interdict disciplinary hearings on an urgent basis, which in essence 

amount to bypassing the prescribed dispute resolution processes in the LRA for such 

kind of disputes.  I fully align myself with the following statements made by the Court 

in Mosiane v Tlokwe City Council:
44

  

 

‘A worrying trend is developing in this court in the last year or so where this 

court's roll is clogged with urgent applications. Some applicants approach this 

court on an urgent basis either to interdict disciplinary hearings from taking 

place, or to have their dismissals declared invalid and seek reinstatement 

orders. In most of such applications, the applicants are persons of means who 

have occupied top positions at their places of employment. They can afford top 

lawyers who will approach this court with fanciful arguments about why this 

court should grant them relief on an urgent basis. An impression is therefore 
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given that some employees are more equal than others and if they can afford 

top lawyers and raise fanciful arguments, this court will grant them relief on an 

urgent basis. 

 

All employees are equal before the law and no exception should be made when 

considering such matters. Most employees who occupy much lower positions 

at their places of employment who either get suspended or dismissed, follow 

the procedures laid down in the Labour Relations Act 66 of 1995 (the Act). 

They will also refer their disputes to the CCMA or to the relevant bargaining 

councils and then approach this court for the necessary relief.’     

 

[46] Therefore, the applicants have failed to satisfy the requirements for an interim 

interdict and their application falls to be dismissed. 

 

[47] This then only leaves the issue of costs.  The applicants have elected to approach 

the Labour Court on an urgent basis when it must have been clear there was no 

basis for doing so in the first place.  The applicants were legally assisted from the 

outset, and clearly knew they could and should pursue their dispute to the council. 

There is accordingly simply no reason why costs should not follow the result in this 

matter.   

 

Order 

 

[48] I accordingly make the following order: 

 

The applicants’ application is dismissed with costs.  
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