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Introduction  

[1] This is an urgent application to enforce a restraint of trade agreement. 
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Background facts 

[2] The respondent, Ms Rabe, was employed by the applicant, Care for Cars 

cc, as an area manager. She signed a restraint of trade agreement. She 

was dismissed and joined a competitor. The applicant wants to enforce the 

restraint. 

[3] The applicant provides paintless dent removal and body work services for 

cars. Ms Rabe was employed as area manager in Pretoria East. Her areas 

of responsibility also included Sandton and surrounding Johannesburg 

areas, East Rand, West Rand, Villiers and the rest of Pretoria – broadly 

speaking, most of Gauteng. Her job description in her contract of 

employment comprises “liaising with customers regarding new business” 

and “servicing and maintaining good customer relations”. She signed a 

restraint of trade agreement in the following terms: 

“The employee undertakes not to be engaged in any other business, in 

competition with the employer‟s business, be it direct or indirect, or as a 

shareholder, partner, member of a close corporation, director of a company or in 

any other capacity, within one year after termination of this agreement, in the 

area known as Sandton and surrounding Johannesburg areas, East Rand, West 

Rand and Villiers area and Pretoria areas. 

The employee acknowledges and agrees that the aforesaid restraint is fair, 

reasonable and necessary for the protection of his [sic] employer, his employer‟s 

trade name and the goodwill attached thereto. 

Without prejudice to any other rights which the employer may have in law, the 

employee acknowledges that the agreed damages due to her employer will be an 

amount of R5000 in respect of each calendar month during which any breach of 

the aforesaid restraint continues, and that the employer shall be entitled to 

recover such amount, and any associated recovery costs, from the employee in 

respect of such breach.” 

[4] The employer terminated the contract on 28 January 2014. Ms Rabe 

referred an unfair dismissal dispute to the bargaining council. The parties 

reached an agreement “in full and final settlement” of the dismissal 

dispute. The employer did not waive its rights in respect of the restraint.  



3 

 

[5] On 10 July 2014 a salesman at Hyundai Silver Lakes, Jurie Naude, told 

the employer‟s managing director, Andrew Carstens, that Rabe had been 

to the premises. Hyundai Silver Lakes is one of the applicant‟s customer‟s 

that fell in Rabe‟s area of responsibility. Naude said that Rabe had told 

him the applicant‟s company name had changed to Leading GreenLights 

(Pty) Ltd trading as LGL Auto Care (“LGL”). She gave him a number of 

documents pertinent to LGL in order to change the details on Hyundai‟s 

computer system.  At around the same time, Leon Scholtz of CMH Volvo 

Silver Lakes Selekt Department, another one of the applicant‟s customers, 

told Carstens that Rabe had been to Volvo‟s premises and told them that 

the applicant‟s name had been changed to LGL. 

[6] It transpired that Rabe had joined a competing concern, LGL, as an 

employee. LGL performs identical paintless dent removal services as the 

applicant.  

[7] The applicant then launched this urgent application to enforce the 

restraint. Rabe objects that the application is not urgent. She also wishes 

to set aside the filing of supplementary affidavits by Carstens and Scholtz 

as an irregular step. I shall deal with those preliminary points first. 

Urgency 

[8] The applicant only became aware of the alleged breach of the restraint on 

10 July 2014 when Naude (of Hyundai) and Scholtz (of Volvo) told it that 

Rabe had attempted to solicit their business for LGL under the pretext that 

the applicant had changed its name to LGL. The applicant launched this 

application on 16 July. 

[9] I am satisfied that the applicant acted urgently. Perhaps it would have 

been best advised to contact Rabe first in an effort to avoid litigation; as it 

happens, it seems the application was unavoidable. As Davis J noted in 

Mozart Ice Cream1, breaches of restraints of trade have an inherent quality 

of urgency. The matter first came before this court (per Lagrange J) on 17 

                                            
1
 Mozart Ice Cream Classic Franchises (Pty) Ltd v Davidoff & ano (2009) 30 ILJ 1750 (C) 

1761D. 
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July; Rabe was then afforded four days to deliver an answering affidavit. 

She suffers no prejudice. I accept that the matter is urgent. 

Filing of further affidavits 

[10] Carstens delivered his founding affidavit on 16 July. At the first hearing on 

17 July, Rabe was given time until 21 July to deliver her answering 

affidavit. She did so. Carstens replied on 23 July; but before he did so, he 

delivered a supplementary affidavit on 22 July, together with an affidavit by 

Scholtz of Volvo, setting out Rabe‟s interaction with that customer. The 

applicant did so out of sequence – i.e. after Rabe had delivered her 

answering affidavit – and without asking the court‟s permission. Rabe 

objects. 

[11] In MISA/SAMWU v Madikor Drie (Pty) Ltd2 the court noted: 

“As a general rule, there are three sets of affidavits in motion court proceedings, 

namely the founding affidavit, the answering affidavit and the replying affidavit. 

Rule 7 of the Labour Court Rules incorporates this general rule. Under certain 

circumstances the filing of further affidavits is permitted. The principles followed 

and developed in the High Court authorities are basically that a court has a 

discretion as to whether further affidavits will be permitted. This discretion must 

be exercised judicially, having considered whether a proper explanation for its 

belated filing exists, whether the material contained in the affidavits are relevant 

and whether the filing of such affidavits would be prejudicial to the other party 

(see Transvaal Racing Club v Jockey Club of South Africa 1958 (3) SA 599 (W) 

at 604A–E). Rule 6(5)(e) of the High Court Rules also provides for the filing of 

further affidavits subject to the court‟s discretion.” 

[12] The reason why the applicant filed the further affidavits out of sequence is 

that Scholtz had initially not agreed to become involved in the litigation by 

deposing to an affidavit confirming what he had told Carstens. It is only on 

22 July – after Rabe had delivered her answering affidavit – that he came 

forward again and offered to do so. The information contained in his 

affidavit is clearly relevant. It evinces a clear breach of her restraint by 

Rabe and an attempt to influence one of the applicant‟s customers. The 

                                            
2
 [2006] 1 BLLR 12 (LC) par 18. 
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question is if Rabe is prejudiced in the conduct of the proceedings by 

allowing those affidavits. 

[13] Had Rabe not had an opportunity to respond, she would clearly be 

prejudiced as Scholtz‟s allegations would stand uncontradicted. But when 

she filed a notice of an irregular step at the hearing of this matter on 24 

July, the Court granted her a postponement until the following day in order 

to replicate, should she wish to do so. She did not. In those circumstances 

she is not prejudiced. The Court, on the other, hand, has the advantage of 

having a more complete picture of events before it.3 

[14] In those circumstances the filing of the supplementary affidavits by the 

applicant is admitted. 

The merits 

[15] The applicant must show that it is entitled to a final interdict, i.e. whether it 

has a clear right; it will suffer irreparable harm if it is not enforced; and it 

has no adequate alternative remedy. These considerations must be 

assessed in the light of the well-known principles set out in Basson v 

Chilwan4: 

“Vier vrae moet in dié verband gestel word: 

(a) Is daar „n belang van die een party wat na afloop van die ooreenkoms 

beskerming verdien? 

(b)   Word so „n belang deur die ander party in gedrang gebring? 

(c)    Indien wel, weeg sodanige belang kwalitatief en kwantitatief op teen 

die belang van die ander party dat hy ekonomies nie onaktief en onproduktief 

moet wees nie? 

(d)   Is daar „n ander faset van openbare belang wat met die verhouding 

tussen die partye niks te make het nie maar wat verg dat die beperking 

gehandhaaf moet word, al dan nie?  

                                            
3
 Cf Tuck v SABC (1985) 6 ILJ 570 (IC); Eke v Sugden 2001 (2) SA 216 (E). 

4
 1993 (3) SA 742 (A) 767 G-H. 
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Vir sover die belang in (c) die belang in (a) oortref, is die beperking in die reël 

onredelik en gevolglik onafdwingbaar. Dit is „n kwessie van beoordeling wat van 

geval tot geval kan wissel.” 

Clear right? 

[16] There is no doubt that the restraint is binding on Rabe. The settlement of 

her unfair dismissal dispute did not compromise the restraint clause. And 

as this court held in Esquire5: 

“… restraints are generally enforceable unless they are shown to be contrary to 

public policy.  As long as there is no overriding principle of public policy at play in 

the particular case, the freedom of the individual comprehends the freedom to 

pursue, as he chooses, his benefit or his disadvantage.  The enforcement of a 

bargain (even one which was ill-considered) is said to give recognition to the 

important constitutional principle of the autonomy of the individual.” 

[17] The reasonableness of the restraint  -- and hence, its enforceability -- must 

then be considered in the light of the principles outlined in Basson v 

Chilwan. 

Protectable interest? 

[18] As Ms Morgan submitted, this case turns on the applicant‟s customer 

connections. The applicant says that Rabe had significant influence over 

and contact with its customers, to the extent that she could – and 

attempted to – “carry them in her pocket” to her new employer, LGL, the 

applicant‟s direct competitor. Those are the interests the applicant seeks 

to protect. 

[19] Rabe established close connections with the applicant‟s customers. That 

was her job. She had to maintain and cultivate close connections with 

them. She had no prior knowledge or relationships with them before she 

joined the applicant. And in those circumstances she was in a position to 

carry them with her to LGL. 

                                            
5
 Esquire System Technology (Pty) Ltd t/a Esquire Technologies v Cronjé & anor (2011) 32 ILJ 

601 (LC) par 26. 
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[20] A protectable customer or supplier relationship exists where an employee 

has personal knowledge of, and influence over, the customers (or 

suppliers) of her employer so as to enable her, if the competition were 

allowed, to take advantage of her former employer‟s trade connections.6 

That was Rabe‟s position exactly. 

[21] Mr Coetzee attempted to argue that Rabe was not covered by the restraint 

because she is an employee of LGL, and not a “shareholder, partner, 

member of a close corporation, [or] director of a company”. That argument 

is untenable. As an employee, she is clearly “engaged in” the business of 

LGL. That is a clear breach of the restraint clause. 

Interest threatened / irreparable harm? 

[22] On the affidavits before me, it is uncontested that Rabe tried to make 

contact with at least one of the applicant‟s customers, and probably two. It 

is uncontested that she contacted Volvo and falsely claimed that the 

applicant had simply changed its name to LGL, but that she would 

continue to render the same services. With regard to Hyundai, she says 

that she did not contact Naude. Instead, she was contacted by one 

Jacques of Hyundai Silver Lakes via sms while she was overseas. She 

told him to contact one Marius van Nieuwenhuizen. She does not explain 

who that is. What is clear, is that she continued to engage with the 

applicant‟s customers in breach of her restraint.  

[23] It appears that the applicant has already suffered harm through Rabe‟s 

breach of the restraint. She is in a position to exploit the customer 

connections she has built up to the advantage of LGL. The applicant is 

entitled to enforce the restraint.7 

Weighing up of interests 

[24] The restraint is not overbroad. The applicant seeks to enforce it only 

insofar as Rabe is not allowed to work for a competitor in the same 

industry in a defined area. She can work for a competitor in any of the 

                                            
6
 Rawlins v Caravantruck (Pty) Ltd 1993 (1) SA 537 (A) 541 D-I. 

7
 Cf Den Braven v Pillay 2008 (6) SA 229 (D) paras 15-17. 
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other provinces in South Africa; or for any other concern anywhere in the 

world, whether as a salesperson, area manager or in any other capacity. 

She willingly entered into that agreement and willingly breached it. The 

applicant‟s interests outweigh hers. 

Public policy 

[25] As a point of public policy, Mr Coetzee raised a novel point, relying on the 

constitutional rights of the child. Rabe has a minor child. It appears that 

the child‟s father has relinquished his responsibilities other than 

“periodically” paying maintenance of R2000 per month. Rabe says she 

cannot afford to support the child (yet she can afford to go overseas). Mr 

Coetzee relied on S v M8 to argue that the court should not enforce the 

restraint, considering s 28 (2) of the Constitution: 

“A child‟s best interests are of paramount importance in every matter concerning 

the child.” 

[26] But this is not matter concerning the child. This is a matter concerning the 

contractual relationship between an employee and her employer. She is 

an educated person who knowingly entered into an agreement and then 

knowingly and willingly breached that agreement. Any consequences that 

may affect her child are of her own doing. 

Alternative remedy? 

[27] The applicant could enforce the agreed damages clause. In fact, Rabe 

says that she is willing to pay the agreed damages of R5000 per month. 

Of course, that calls into question her denial of the fact that the restraint is 

reasonable and enforceable and that she is in breach of it. Be that as it 

may, the applicant argues that that alternative remedy is not adequate. I 

agree. As this Court held in Esquire:9 

“Should the restraint be enforceable and should the applicant have interests 

worth protecting, it would suffer irreparable harm if it is not enforced. The harm 

caused by an employee who divulges trade secrets to a competitor cannot be 

                                            
8
 2008 (3) SA 232 (CC).  

9
 Supra para 38-39. 
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easily remedied by a damages claim in due course. … The alternative remedy of 

a damages claim is cold comfort to an applicant that seeks to enforce a legitimate 

restraint of trade covenant. By the time a damages claim is heard, the horse had 

bolted and the harm is done. That harm is very difficult to repair. I am satisfied 

that, where a restraint of trade is enforceable, the alternative remedy of a 

damages claim in due course is more apparent than real.” 

Conclusion 

[28] The restraint is valid and enforceable. With regard to costs, I take into 

account that Rabe chose to continue with her opposition, despite her clear 

breach of the restraint. 

Order 

[29] I therefore make the following order: 

29.1 This application is heard as one of urgency and the applicant‟s failure 

to comply with the normal time periods is condoned. 

29.2 The respondent, Dionne Rabe, is interdicted and restrained until 28 

January 2015 from: 

29.2.1 directly or indirectly being employed or remaining in the 

employ of or being in any other way engaged in the business 

of Leading Green Lights (Pty) Ltd or LGL Auto Care; 

29.2.2 being directly or indirectly interested in any business that 

carries on business, manufactures, sells or supplies any 

commodity or goods, brokers or acts as agent in the sale or 

supply of any commodity or goods  or performs or renders 

any service, in competition with or identical or similar to that 

carried on, sold, supplied, brokered or performed by the 

applicant in the areas of Pretoria, Sandton, Johannesburg 

and surrounding areas, East Rand, West Rand and Villiers; 

29.2.3 soliciting the custom of, or deal with or transact with, in 

competition with the applicant, any business, company, firm, 

undertaking, association or person that is a customer of the 

applicant;  
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29.2.4 revealing or disclosing or in any way utilising any of the 

applicant‟s confidential information. 

29.3 The respondent is ordered to pay the applicant‟s costs, including the 

costs of the appearances on 17 July and 24 July 2014. 

 

 

 

 

_______________________ 

A J Steenkamp 

Judge 

 

 

APPEARANCES 

APPLICANT:  Ms Savani Morgan of Snyman attorneys. 

RESPONDENT: Mr Pieter Coetzee (attorney). 


