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Introduction 

[1] This is an application to rescind a judgment granted by default on 16 April 2013 

in terms of which the applicant was ordered to pay the respondent an amount of 

R 54 013.590 in respect of overtime worked and not paid. The applicant also 

seeks an order, on the assumption that the judgment is rescinded, consolidating 

this matter with the case of Zondo and 7 others v St Martin’s School, brought 

under case number J 3020/12. 

[2] The basis of the application is not entirely clear. The heads of argument suggest 

that it is brought in terms of s 165 read with Rule 16A (1) (a), alternatively Rule 

16A (1) (b). It is not open to a party to make out a case in its heads. The basis of 

an application for rescission must be clearly and properly articulated in the 

founding affidavit, which the applicant has failed to do. I shall assume, from the 

terms of paragraph 10 of the founding affidavit, that the application is brought on 

the basis of Rule 16A (1) (b), if only because the applicant has set out what it 

contends to be a reasonable explanation for its default and because it contends 

that the application was brought within the prescribed time. The distinction 

between an application brought under Rule 16 A (1) (a) and one brought under 

paragraph (b) is an important one, as the applicant recognises in its heads, both 

in relation to the requirement of good cause and the time limits that apply. To the 

extent that the applicant appears to accept that it is obliged to establish that it 

has a reasonable and acceptable explanation for its default and that it has a 

bona fide defence and good prospects of succeeding in its defence, should the 

order be rescinded.  

[3] The applicant states that it became aware of the judgment when a copy was 

delivered to its administration department on 25 April 2013. The respondent 

contends that the applicant became aware of the judgment a day earlier, but 

even if that it is so, the fact remains that the present application was filed 

timeously.  
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[4] The applicant concedes that it received a letter of demand from the respondent 

on 28 March 2013 in which he claimed payment for overtime allegedly worked by 

him. The respondent however made no mention of the present claim, already 

filed in this court, for a different amount. A further letter, this time emanating from 

the ‘Fountain of Justice’ was received by the respondent’s attorneys on 25 April 

2013, again in circumstances where no mention was made of the claim already 

filed, or the judgment already granted. The applicant’s attorneys responded to 

both these letters, denying any liability by the applicant to the respondent.  

[5] The application for default judgment was initially refused by reason of a failure by 

the applicant to effect service in accordance with the relevant practice directive. 

The applicant thereafter filed a supplementary affidavit, on 26 February 2013, 

where he states that on 2 May 2012, he served the notice of motion and founding 

affidavit by telefax and that on 26 February 2013, he ‘personally saw Mrs Crous, 

the secretary to the principal of St Martin School (ie Respondent to whom the fax 

was addressed) in her office at school during which she personally confirmed 

receipt of the whole of the fax transmission on 02 May 2012.” 

[6] Mrs Crous does not deny speaking to the respondent on the telephone; she 

further recalls that a fax, bearing his name, was received some time during the 

first term, mid-January to mid-April 2013. She states that she placed the 

document in an outgoing mail tray because she thought it had been marked for 

the attention of the respondent.  

[7] As I have noted, in his supplementary affidavit filed in support of proof of service 

of the notice of motion and founding affidavit, the respondent states that on 26 

February 2013 he ‘personally saw’ Mrs Crous in her office. He makes no mention 

of any telephone call to her. In his answering affidavit in the present application, 

the respondent deposes to a different version. He states that he telephoned Mrs 

Crous on 26 February 2013 when he says that she confirmed receipt of the fax 

on 2 May 2012, and thereafter visited her office when she confirmed receipt of 

the whole of the fax transmission Further, the transcript of the telephone 
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conversation between the respondent and Crous is more equivocal than what the 

respondent contends. Crous says no more than that she cannot say for certain 

that she did receive the document but that if she did, it had been passed on.  

[8] It is trite that a telefax transmission report is not in itself proof of service. Where 

receipt by the responsible person is denied, it is incumbent on a respondent to 

show that the fax was indeed received by the responsible person. That is the 

reason for the inclusion in the practice directive of the requirement that a party 

serving by fax state under oath that receipt of the full telefax was confirmed by 

the receiving party. 

[9] To the extent that the respondent relies on his supplementary service affidavit to 

establish compliance with the practice directive, I am not satisfied that that the 

first respondent has established that there was proper service of his application. 

First, there is the incongruity in the versions proffered by the respondent in that 

affidavit and his answering affidavit in the present proceedings. Secondly, it is 

highly improbable that the respondent would obtain telephonic confirmation from 

Crous in circumstances where he had taped the conversation and nonetheless 

visit the school thereafter to obtain precisely the same confirmation. I find it odd, 

to say the least, that the wording of the service affidavit is cast in almost precisely 

the same terms as an affidavit deposed to by a Mr N Zondo, an applicant under 

case number J 3020/12 in opposition to an application brought by the applicant 

for condonation for the late filing of its opposing affidavit. That is an entirely 

different matter involving different applicants but the same respondent (the 

applicant in these proceedings). The inescapable inference is that an unidentified 

third party assisting both the respondent and the applicants in matter number J 

3020/12 prepared both sets of papers and ‘cut and pasted’ a paragraph from the 

affidavit in case number J 3020/12 when preparing the respondent’s affidavit. 

Regrettably the anonymous advisers remain, for the present at least, beyond the 

reach of an order that their conduct be investigated, but the coincidence to which 

I referred places little value on the respondent’s credibility. 
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[10] In these circumstances, I am satisfied that the applicant has established that the 

applicant has provided a reasonable explanation for its default. It seems to me 

further that the applicant has established a bona fide defence top the 

respondent’s claim. It is not the court’s function at this point to deal with the 

merits of the case in any detail; it must simply be satisfied as to the existence of 

a bona fide defence. In the present instance, the applicant states that the 

respondent was paid all that he was due, that his calculations of what he is 

entitled to are incorrect and that he has been less than honest in his disclosure of 

his actual earnings. In my view, that is sufficient to meet the required threshold. 

As an aside I might add that there appear to be significant disputes of fact on the 

papers that would in any event have the consequence that the dispute between 

the parties is not capable of resolution in motion proceedings.  

[11] In any event, in my view, the judgment stands to be rescinded because it was 

erroneously granted. This is not an issue that either party raised with any degree 

of particularity, but it is an issue that goes to the principle of legality and which 

the court is entitled if not obliged to raise mero motu. The applicant initiated 

proceedings by way of a notice of motion, to which a founding affidavit was 

attached. In the absence of any notice of intention to defend or the filing of an 

answering affidavit, the practice in this court is the application is enrolled on the 

unopposed motion roll, on notice to all parties, given by the registrar. Only 

matters initiated by Rule 6 referrals, in the absence of any notice of intention to 

oppose, may be referred to a Judge in chambers with an application for default 

judgment. In the present instance, the respondent did not proceed by way of 

Rule 6; the respondent ought to have requested the registrar to enrol his 

application on the unopposed motion roll. The matter ought never to have been 

the subject of an application for default judgment, and default judgment ought 

never to have been granted in chambers. For this reason, the judgment granted 

in chambers on 16 April 2013 was erroneously granted, in the sense that it was 

not legally competent for the court to have made such an order, and it 

accordingly stands to be rescinded.  
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[12] Finally, in relation to the application for consolidation, it appears that the 

application filed under case number J 3020/12 has been referred to trial in terms 

of an order granted by this court on 8 March 2013. There does not appear to be 

any similar order in the present matter. In the absence of an order referring the 

present application to the trial roll, it does not seem to me that consolidation is 

appropriate, at least not at this stage. The requirements of the law and fairness 

are best served, in my view, by making no order as to costs. 

 

I make the following order: 

1. The judgment granted by default on 16 April 2013 is rescinded. 

2. There is no order as to costs. 
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