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Cele J 

Introduction 

[1] This is an application in terms of section 158 (1) (g) of the Labour Relations 

Act1 wherein the applicant seeks to review, set aside and correct, the 

arbitration award dated 5 December 2011 and handed down by the second 

respondent acting under the auspices of the first respondent under case No. 

GPBC3194/2011. In her award, the second respondent found that the 

applicant had committed an unfair labour practice in not promoting the third 

respondent to the post of Circuit Management Officer, grade 8 level, and 

awarded a protected promotion. Condonation for the late filing of the review 

application is also sought by the applicant. The application was opposed by 

the third respondent in whose favour the award was issued. 

[2] In June 1992, the third respondent, Ms Mkhize, commenced her employment 

with the applicant while she was stationed at Sayidi Circuit Office as a Clerk 

level 6. In 2003, she was absorbed into the post of Chief Administration clerk, 

which was on salary level 7. She however retained her existing rank of Senior 

Administrative Clerk which was still on salary level 6. She performed the 

duties attached to the post of Chief Administration Clerk which was an acting 

capacity for which she was initially not paid an acting allowance. Ms Mkhize 

lodged a grievance in April 2005 and when it could not be resolved, she 

referred a dispute to the Bargaining Council under case number PSGA 1168-

04-05. The dispute was about the payment of an acting allowance and about 

her promotion. It was found that no unfair labour practice had been committed 

by the applicant but a direction was given for the award to be referred to the 

Public Service Commission for an investigation into the working conditions of 

Ms Mkhize and an evaluation of her post. After the investigations, it was 

agreed that she was to be paid an acting allowance.  

[3] In May 2005, the post of Chief Administration clerk was re-evaluated and 

elevated from a level 7 to a level 8 and was redesignated as Circuit 

Management officer. In September 2005, the applicant, acting in accordance 

                                                
1 Number 66 of 1995. 
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with Chapter 1, Part V C 6 of the Public Service Regulations, absorbed two 

permanent employees, being Mr Zimema of Ixopo circuit and Mr Goolam of 

Scottburgh circuit, to the re-evaluated posts of Circuit Management officer, 

without advertising those two posts. According to Ms Mkhize, the two officers 

had been performing functions that were similar to those done by her. The 

post occupied by Ms Mkhize was subsequently advertised in June 2005, and 

she applied for it and was interviewed. However, prior to concluding the 

appointment process, the revised structure of the Department was released 

and that newly upgraded posts of Circuit Manager Officer, salary level 8 were 

abolished. As a result of the aforesaid, the said posts were withdrawn, and no 

request was submitted to the Superintendent General to approve the 

appointment of candidates. A moratorium was placed on the filling of the post. 

Ms Mkhize‟s evidence was that circular 29 of 2006 dealing with moratorium 

did not apply to posts in respect of which interviews had been finalised prior to 

April 2006.   

[4] She referred another dispute to the Bargaining Council under case number 

PSGA224-07-08 concerning a failure of the applicant to release the results of 

the interview process. Ms Mkhize continued to challenge the failure of the 

applicant to promote her. On 16 September 2009, she held a meeting with the 

General Manager, Ms Gugu Madlala and on the following day Ms Mkhize 

lodged a grievance dated 17 September 2009. The Superintendant of the 

applicant responded to that letter some seven months later which was only on 

16 April 2010 by declining to promote Ms Mkhize on the basis that the 

applicant had to adhere to the code of good governance and to exercise fiscal 

prudence. Though the letter is dated 30 March 2010 it purports to have been 

signed only on 16 April 2010.The case of Ms Mkhize was said to be different 

from those of Messrs Zimema and Goolam in that the two had not been newly 

promoted but were existing Chief Administration Clerks who had been 

appointed on 1 August 1994 and 1 January 2000 respectively. It was said that 

their upgrade was authorised without them having to go through the interview 

process, after their existing posts were upgraded.  
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[5] On 20 July 2011, Ms Mkhize referred a dispute pertaining to an ongoing unfair 

labour practice in relation to a promotion for conciliation by the first 

respondent. On 30 September 2011, the dispute remained unresolved and on 

7 October 2011, she referred it to arbitration. The second respondent was 

satisfied that Ms Mkhize had discharged the onus of proving that the applicant 

had committed an unfair labour practice of the type referred to in S186(2)(a). 

The applicant was ordered to promote Ms Judith Mkhize, to the position of 

Circuit Management Officer, grade 8 level, retrospective to 1 September 2005, 

on the same terms and conditions no less favourable to those which applied 

to an incumbent in the position of Circuit Management Officer, including all 

increments and benefits that might have accrued to that position.  

The chief findings of the second respondent 

[6] In her award, the second respondent made various findings which in the main 

may be outlined, with my numbering, as: 

1. „The applicant`s unchallenged version was that she had been acting in 

the post of Chief Administration Clerk since 2003. Furthermore, the applicant 

testified that the two individuals in Scottburgh and Ixopo were treated 

differently in relation to the question of promotion, as compared to her, 

without substantial grounds. No reason was advanced by the respondent as 

to why it was fair to differentiate between the applicant and two individuals, 

who were at all material times performing the same functions. 

2. Insofar as the merits of the applicant`s case are concerned and in 

relation to the absorption of the other two individuals into the upgrade posts, it 

was suggested that different circumstances applied but no contrary version 

was put to the applicant, nor was any basis proposed as to why the situation 

of the applicant ought to have been different to the other individuals. 

3. The respondent`s representative suggested that the circumstances of 

the two individuals were different in that they had previously come from 

College of Education before being taken into circuits, which the applicant 

conceded to. However, the basis upon which the applicant claims unfairness 

is that those two individuals, at all material times when they were promoted, 

were performing the same functions and in the same position as the 

applicant. Accordingly, she claimed there is no basis for any differentiation. 
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4. The evidence of the applicant was largely unchallenged, and the 

thrust of the argument that was advanced by the respondent was that the 

same issue in dispute that had been previously considered and decided upon 

in other arbitration processes. The respondent chose not to adduce any 

evidence in response to the applicant`s case and confined itself to the 

argument advanced, that the matter was res judicata. I do not intend to repeat 

these issues as they are dealt with above in paragraphs 5 to 8.  

5. On the available evidence the applicant has demonstrated that she is 

promotable, and that she meets the requirements to be promoted. The 

respondent on the other hand, has not refuted or demonstrated by way of 

evidence why she should not be promoted. Therefore on the available 

evidence, the applicant has succeeded to show that the respondent acted 

unfairly in the re-evaluation process. 

6. The applicant testified that there is a policy upon which reliance 

should be placed of the purposes of promotion that is, the job evaluation of 

posts which involved the upgrade of the salary of the post, the Executing 

Authority could employ the incumbent in the higher grade post if the 

incumbent already performed the duties of the post and had received a rating 

of acceptable, good, very good or outstanding in his or her most recent 

performance assessment (see pages 21 to 32 Annexure A).  

7. ......the applicant contended that she met all of those requirements 

and ought to have been promoted into the upgraded post as had the 

individuals in Scottburgh and Ixopo. This evidence was unchallenged. 

8. The respondent`s representative made an election not to lead any 

evidence, he must therefore stand or fall by that choice. That choice leaves 

me with only the evidence of the applicant. Upon weighing up that evidence, 

the overall impression I get is that she qualifies to be promoted and that the 

suggestion that she should not, is not substantiated in any way. 

9. For the most part the respondent`s representative put to the applicant 

that her course of complaint had been dealt with, but the evidence showed 

that the disputes he referred to dealt with two different issues; firstly that the 

applicant wished to be promoted to grade 7 level, and secondly, that the 

respondent refused to release the results of the interview. In the current 

referral the dispute is about failure by the respondent to promote the applicant 

from grade 7 level to grade 8 level. This is new evidence that had not been 

traversed in the previous two referrals by the applicant.‟ 
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Grounds for review 

[7] In support of the review application, the applicant submitted in the main that 

the second respondent:  

1. failed to apply her mind in that she misconducted herself, committed a 

gross irregularity, exceeded her powers by acting unreasonably or 

unjustifiably in that she:- 

 exceeded her powers when she directed that Ms Mkhize be 

promoted to the position of Circuit Management officer 

retrospectively to 1 September 2005; 

 Exceeded her powers in that, had she found procedural 

irregularities, she ought to have awarded compensation only. 

2. committed a gross irregularity and came to a decision which a 

reasonable arbitrator could not have come to, for the following 

reasons:- 

 she failed to have proper regard to all the evidence place before 

her; 

 she failed to take into account that in an unfair labour practice 

dispute relating to a non- promotion it is not enough for an 

employee to allege   and prove that she was better qualified, 

performed the same functions as other employees or occupied 

an acting position; 

 she committed a gross irregularity in that there was no evidence 

placed before her that the applicant had exercised its decision 

capriciously, for unsubstantiated reasons or that the decision 

was taken based on a wrong principle or in a biased manner; 

 she failed to apply her mind to the fact that in an unfair labour 

practice dispute, the onus of proof rests squarely on the 

employee, and that Ms Mkhize had failed to discharge that onus;  

 she failed to have proper regard to and ignored crucial evidence 

given by Ms Mkhize that she referred the present dispute in 

consequence of a reply dated 30 March 2010, though signed on 
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16 April 2010. She thus accepted the date of 20 July 2011 given 

by Ms Mkhize and ignored the applicant‟s submission that the 

referral was out of time and Ms Mkhize ought to have apply for 

condonation for such lateness. 

 She failed to have a proper regard of the applicant‟s submission 

that the dispute was res judicata as the facts upon which Ms 

Mkhize referred her unfair labour practice dispute were 

previously dealt with under case numbers PSGA224-07-08 and 

PSGA 1168-04-05. 

 She erred in not applying her mind and taking into account that 

in terms of the PSCBC Resolution 1 of 2002 and the 

Departmental policy on the payment of acting allowances, the 

appointment of an employee in an acting capacity did not create 

a right or legitimate expectation to be appointed when the vacant 

post was advertised. 

3. It was in any event impermissible for her to substitute her decision to 

promote Ms Mkhize with that of the employer.  

4. There was no objective evidence led during arbitration, establishing that 

there was any gross unreasonableness or bad faith on the part of the 

interview panel.  

Grounds to oppose the review application 

[7] Apart from outlining a summary of the evidence given by Ms Mkhize during 

the arbitration hearing, her submissions in opposition to the review application 

were essentially that: 

 The second respondent was ultimately faced with one version that was 

before her, being that notwithstanding a policy which exists relating to 

absorption into a post that is upgraded and despite the fact that there 

was no grounds to differentiate between Ms Mkhize and the other two 

employees, upon whom Ms Mkhize relied as comparators, the 
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applicant had promoted the two other employees and had not 

promoted Ms Mkhize.  

 No evidence was placed before the second respondent by the 

applicant to enable her to evaluate the reasons for the differentiation 

and as such, she was left with drawing the conclusion that no such 

reasons existed. Accordingly, the actions of the applicant were found to 

be unfair. Based on the evidence before the second respondent, the 

only possible conclusion she could have reached was that Ms Mkhize 

had discharged the onus of showing an unfair Labour practice. 

 It is also significant that the applicant led no evidence as to why the 

relief of promotion into the post, through the process of absorption, 

which ought to have been applied by the applicant, was not 

appropriate. In the circumstances, there was nothing irregular, 

unreasonable or unjustifiable in the award of the second respondent. 

 The application for review had to be dismissed with costs. 

Condonation application 

[8] The arbitration award herein was handed down by the second respondent on 

5 December 2011 and it only came to the attention of and only received by 

the applicant on 14 December 2011. The review application should have been 

served and filed on or before 25 January 2012 but it was served and filed on 

20 March 2012, and was therefore 39 court days late. The applicant says that 

it immediately made enquiries as to whether the award should be taken on 

review. During the period 23 December 2011 to 15 January 2012, some of the 

officials from whom an input was required were not available by virtue of 

taking their official leave.  

[9] On or about 3 February 2012, the applicant elected to seek further advice 

from the office of the State Attorney but was only able to communicate with 

the State Attorney‟s office on 21 February 2012 as a result of prior work 

commitments. Upon the request of applicant‟s counsel, further information 

and documentation was duly furnished to counsel on 15 March 2012 and the 

application papers herein and founding affidavit were duly prepared and made 
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available for signing on 19 March 2012. The submission was that the delay 

would not prejudice Ms Mkhize in any material manner and was unfortunately 

due to the nature and extent of the enquiries and investigations required and 

the securing of important information.  

[10] In respect of the prospects of success, the applicant relied on the grounds for 

review and said that there were good chances of success in a matter where 

the second respondent was said to have failed to apply her mind to a number 

of material aspects of undisputed evidence. 

[11] The reasons proffered for the lateness are weak but satisfactory and when 

they are pitted against the prospects of success, the lack of prejudice to be 

suffered by any party and the interests of justice, the condonation application 

appears to be meritorious.   

Evaluation 

[12] This is an application brought in terms of section 158(1)(g) of the Act which 

provides that:  

„The Labour Court may subject to section 145, review the performance or 

purported performance of any function provided for in this act, or on any 

grounds that are permissible on law.‟ 

[13] Section 145 of the Act referred to in section 158(1)(g) and to the extent 

relevant in this matter also provides that: 

“(1)  Any party to a dispute who alleges a defect in any arbitration 

proceedings under the auspices of the Commission may apply to the labour 

Court for an order setting aside the arbitration award – 

a) within 6 weeks of the date that the award was served on the 

applicant…. 

(2) A defect referred to in sub-section (1) means – 

a) that the Commissioner –  

(i) committed misconduct in relation to the rules of the duties of the    
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 Commissioner as an arbitrator; 

(ii) committed a gross irregularity in the conduct of the arbitration  

 proceedings; or 

(iii) exceeded the Commissioner‟s powers; or 

b) that an award has been improperly obtained.” 

[14] The test to be applied when reviewing a decision of a commissioner has been 

dealt with extensively in the decision of Sidumo and Another v Rustenburg 

Platinum Mines Limited and Others.2 The test is whether the decision reached 

by the commissioner is one that a reasonable decision-maker could not reach. 

Applying it will give effect not only to the constitutional right to fair labour 

practices, but also to the right to administrative action which is lawful, 

reasonable and procedurally fair.3. 

[15] Among the grounds of review proffered by the applicant three appear to me to 

be decisive of this matter and shall accordingly be dealt with henceforth. They 

are the submissions that the second respondent committed a gross irregularity 

and came to a decision which a reasonable arbitrator could not have come to, 

for the reasons that:- 

 she failed to have proper regard to and ignored crucial evidence given 

by Ms Mkhize that she referred the present dispute in consequence of a 

reply dated 30 March 2010, though signed on 16 April 2010. She thus 

accepted the date of 20 July 2011 given by Ms Mkhize and ignored the 

applicant‟s submission that the referral was out of time and Ms Mkhize 

ought to have apply for condonation for such lateness. 

 She failed to have a proper regard of the applicant‟s submission that 

the dispute was res judicata as the facts upon which Ms Mkhize 

referred her unfair labour practice dispute were previously dealt with 

under case numbers PSGA224-07-08 and PSGA 1168-04-05. 

                                                
2 (2007) 28 ILJ 2405 (CC). 
3 See paragraph 110  in Sidumo. 
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 She erred in not applying her mind and taking into account that in terms 

of the PSCBC Resolution 1 of 2002 and the Departmental policy on the 

payment of acting allowances, the appointment of an employee in an 

acting capacity did not create a right or legitimate expectation to be 

appointed when the vacant post was advertised.  

[16] It was raised by the applicant as part of the points in limine that the unfair 

labour practice dispute was referred out of time and in the absence of a 

condonation application the referral had to be dismissed. The second 

respondent dismissed the submission of the applicant in that respect on the 

basis that the dispute was ongoing. In terms of section 191 (1) (b) (ii) of the 

Act a referral to the Bargaining Council has to be made within 90 days of the 

act or omission which allegedly constituted the unfair labour practice or of the 

date on which the employee became aware of the act or occurrence.  

[17] The only last act of the applicant that informed Ms Mkhize that her ongoing 

complaint had been declined is the letter of 30 March 2010 only signed on 16 

April 2010. There appears to be no other evidence of any communication 

between the applicant and Ms Mkhize that would inform Ms Mkhize that the 

applicant was declining to promote her. In her referral Ms Mkhize said that the 

dispute arose on 20 July 2011, which is a referral date.  

[18] I was unable to find any communication between the applicant and Ms Mkhize 

on the basis of which it could factually and reasonably be said that the dispute 

arose on 20 July 2011 as envisaged in terms of section 191 (1) (b) (ii) of the 

Act. It would be erroneous to describe the dispute as ongoing during the 

period of its dormancy. An ongoing unfair labour practice dispute has time 

limitation for purposes of section 191 (1) (b) (ii) of the Act. The onus lay on the 

referring party to satisfy the commissioner that the Council had jurisdiction to 

be seized with this matter. Ms Mkhize said nothing about any events that might 

have occurred in this matter between the period 23 April 2010 and 20 July 

2011. In fact there is no evidence of what spanned Ms Mkhize to refer the 

matter on 20 July 2011.  
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[19] It must follow that the 90 days period ought to have been calculated from the 

date Ms Mkhize received the letter signed by the applicant on 16 April 2010. In 

the absence of the actual date of receipt of the letter by Ms Mkhize, it is fair to 

assume that she received the letter a week later and takes us to 23 April 2010. 

The referral was accordingly some fifteen months out of time and condonation 

for such lateness ought to have been sought by Ms Mkhize.  

[20] It is accordingly my finding that the second respondent had no jurisdiction to 

be seized with this matter in the absence of a condonation application. On this 

ground alone this arbitration award cannot stand.   

[21] It is for the future conduct of the proceedings that I comment on the two other 

grounds of review.  I deal firstly with the res judicata issue. Ms Mkhize lodged 

a grievance in April 2005 and when it could not be resolved, she referred a 

dispute to the Bargaining Council under case number PSGA 1168-04-05. The 

dispute was about the payment of an acting allowance and about her 

promotion. The advertising of the post and the acceptance of such 

advertisement by Ms Mkhize, when she applied for the post, in respect of 

which a moratorium was subsequently placed on the filling of that post, 

created, a new intervening act, (a Novus actus intervinience) on the ongoing 

dispute between the parties.   

[22] Ms Mkhize then referred another dispute to the Bargaining Council under case 

number PSGA224-07-08 concerning a failure of the applicant to release the 

results of the interview process. The relief sought in this dispute could never 

be reasonably described as similar to the relief she was seeking in this matter 

and therefore the disputes were very different in nature. It could be seen along 

the same lines as when an interdict is filed to protect evidence in anticipation 

of a legal action yet to be taken. It is therefore distinguishable from the main 

action for which the anticipatory action was taken. It is my view therefore that 

res judicata could not successfully be raised in respect of both previous 

matters. 

[23] Finally, the question is whether the second respondent erred in not applying 

her mind and taking into account that in terms of the PSCBC Resolution 1 of 
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2002 and the Departmental policy on the payment of acting allowances, the 

appointment of an employee in an acting capacity did not create a right or 

legitimate expectation to be appointed when the vacant post was advertised. 

Here, Ms Mkhize compared her position with those of Messrs Zimema of Ixopo 

circuit and Mr Goolam of Scottburgh circuit. While the applicant led no 

evidence in the arbitration hearing, it remained common cause between the 

parties that Messrs Zimema and Goolam were appointed into the positions of 

Chief Administration clerk on 1 August 1994 and 1 January 2000 respectively. 

Ms Mkhize was only acting against a similar post.  

[24] The applicant then absorbed the two officers to the re-evaluated posts of 

Circuit Management officer, without advertising those two posts. At that time 

Ms Mkhize did not have a right to be automatically promoted to the post 

against which she was acting. She had to compete with any of the clerks who 

might have had interest in the post when it was advertised. Some of those 

clerks might possibly be Chief Administration Clerks who were stationed 

elsewhere and needed a transfer. Others might be her equals in rank who 

might have interest in the post she was acting against.  

[25] With these considerations in mind, it is difficult to justify why Ms Mkhize would 

be a preferred candidate for the post. She did not even know how she 

performed in the interview. In my view, the second respondent acted 

unreasonably in finding that the applicant acted unfairly in the re-evaluation 

process. Ms Mkhize failed to put forth any evidence as to why she should have 

been preferred over any other clerks to qualify for such absorption. Given a 

chance she might be able to advance better reasons.  

[26] Accordingly the following order shall issue: 

1. Condonation for the late filing of the review application is granted. 

2. The arbitration award of the second respondent in this matter is 

reviewed and set aside. 
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3. The first and second respondents had no jurisdiction to conciliate and 

arbitrate the dispute in this matter in the absence of a condonation 

application by the third respondent. 

4. This matter is remitted to the first respondent which is directed to 

consider any condonation application that the third respondent might 

bring, within 20 days of the date of this order, for the late referral of the 

dispute in this matter, should she still choose to pursue this matter.  

5. No costs order is made.  

 

 

_________ 

Cele J. 

Judge of the Labour Court of South Africa 
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