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Introduction  

[1] The applicant, who was employed by the respondent from August 2007 until 

his dismissal at the end of August 2009, contended that his dismissal by the 
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respondent on grounds of operational requirements was both procedurally 

and substantively unfair. At the time of his dismissal, the applicant was 

employed in the respondent‟s Technology Integration (“TI”) department. 

[2] It was common cause between the parties that on 19 June 2009, the 

applicant and other employees were issued with notification of the 

downsizing and restructuring of the TI service line. The reason for this was 

the “poor financial state of TI and the declining inflow of new work of the 

magnitude to sustain the practice”. The proposed selection criteria were 

employees whose chargeable utilisation was less than 35%, those not 

involved in key practice development initiatives at identified strategic clients 

as well as no chargeable utilisation planned for the next three months of 

70% or more. Consultation meetings took place between the parties on 25 

June 2009 and on 2 July 2009. On 20 July 2009, the applicant expressed 

his interest in the vacant position of Learning Manager RAS but he was not 

interviewed for the post.  

 

Issues in dispute 

[3] The applicant contended that his dismissal was procedurally unfair in that 

the respondent failed to consult with him or conduct a meaningful joint 

consensus seeking process to address alternatives to dismissal, to 

mitigate the adverse effects of a dismissal, to determine selection criteria 

and consult on severance pay. It is the applicant‟s case that the selection 

criteria were pre-determined, unfair and subjective, constructed to retain 

favourites and that they were not applied fairly and objectively.  

[4] With regard to the substantive fairness of his dismissal, the applicant 

seeks this Court to determine whether there existed a fair reason for 

dismissal; whether the dismissal was operationally justifiable; whether 

there existed suitable alternatives to dismissal; and whether dismissal 

was a last resort. The applicant seeks the payment of the maximum 

compensation. 

Evidence led  
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[5] The evidence led by the respondent was that the TI division had 

experienced a significant financial shortfall of a budget of R12 million to 

around -R5 million and that this had been a devastating result. A meeting 

was held on 22 May 2009 to apprise staff of the seriousness of the 

situation given that the business was under stress due to the fact that 

revenue was inadequate to create profit. Given staff usage, it appeared 

that the size of the business was too large when compared to the 

available work and pipeline business. As a result restructuring was 

considered. On 18 June 2009, a staff meeting was held and on 19 June 

2009 letters were provided to employees. On 25 June 2009, the first 

consultation meeting was held with staff and on 2 July 2009 a second 

consultation meeting was held. The respondent replied to various issues 

relating to voluntary retrenchment on 9 July 2009 and on 20 July 2009 a 

last meeting was held. Retrenchment letters were given to six or seven 

staff on 22 July 2009.  

[6] Mr David Wilson for the respondent testified as to the steps taken to 

minimise retrenchments which included not replacing resignations, 

reducing costs and driving out inefficiencies. Mr Wilson stated that no 

employees challenged the business case and no employee proposed 

alternatives to retrenchments. 

[7] Mr Wilson testified that the selection criteria were not performance based 

but were based on the demand for skills in the marketplace and that 

performance did not apply. Similar criteria had been used in the past by 

the respondent. At the consultation meetings, the selection criteria were 

tabled and there were no issues or complaints raised regarding these 

criteria by the applicant or other employees, according to both Mr Wilson 

and Ms Sally Downie, the respondent‟s human resource manager. 

Thereafter the applicant raised his concerns about the plausibility of the 

selection criteria in an email. The leadership of the respondent decided 

that there existed no alternative but to retrench and this was borne out by 

the following year‟s financials and that the selection criteria were the 

fairest and most objective given that they had been used in the past. The 

result was that thirteen employees were identified for retrenchment given 
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the reduction in revenue. Mr Wilson testified that retrenchments could not 

have been avoided as it was impossible to allow the situation to continue. 

The TI division recovered financially by May 2011 and an offer to rejoin 

the respondent‟s business at the same level at which he had been 

employed was made to the applicant but was rejected by him. Ms 

Downie stated that the applicant indicated that he could not accept this 

offer due to the breakdown in the trust relationship. Mr Wilson indicated 

that without retrenchments it would have been impossible to turn the 

business around.  

[8] With regard to the allocation of work, Mr Wilson testified that this was the 

prerogative of leadership of the business based on the best match of 

skills to staff and work available. The problem that management was 

faced with was that there was a lack of work. Mr Wilson indicated that the 

Governance in a Box initiative with which the applicant was involved was 

not a key driver of revenue and was not chargeable in terms of internal 

development time. Similarly, the development of proposals was not 

recoverable from clients and was also therefore not included in the 

applicant‟s 13% utilisation level. Mr Wilson reiterated that the 

performance of employees was not connected to the percentage 

utilisation which related to hours charged to clients.   

[9] Ms Downie testified as to the consultation meetings held, including 

individual meetings held with the applicant during which he did not raise 

any issues relating to the selection criteria or the consultation process. 

Those employees selected were invited to identify alternative positions 

and support was offered in the process. CV‟s were sent through to 

leadership and Ms Downie assisted in investigating alternatives and 

discussing opportunities elsewhere within the business. The applicant 

applied for the Learning Manager position but this position was closed 

due to financial constraints and was not filled.  

[10] The applicant testified that he felt that he was being worked out of 

utilisation in the business and that utilisation had a direct impact on an 

employee‟s performance. Utilisation was only partly in the applicant‟s 

control and he raised his concerns about the distribution of work. The 



5 

applicant attended the 22 May 2009 staff meeting which was not a 

consultation meeting. During this meeting, management emphasised that 

things needed to improve. The applicant also attended the 18 June 2009 

meeting. He stated that the selection criteria were too generalised and 

not specific enough. The applicant testified that he was involved in key 

practice development initiatives but that he was nevertheless selected for 

retrenchment.    

[11] The applicant applied for the Learning Manager position. Although he 

was told that an external candidate had been identified for the position, 

he was informed that he would be called for an interview which did not 

happen. He was never informed that the position had not been filled. The 

applicant testified that during the retrenchment process, alternatives to 

retrenchment were not discussed with him and that suggestions relating 

to the proposed retrenchments were “shot down”. The selection criteria 

were not up for debate and even if employees had an issue relating to 

the criteria, the criteria were pre-determined. The applicant indicated that 

he did however not understand the criteria well enough and that he 

needed further clarity on them. According to the applicant, the criteria 

were performance-based. The applicant confirmed that he was contacted 

and asked to return to work but that he was adamant that he would not 

return as he had been through a traumatic process and he felt that he 

would be prejudiced if he did return. He secured employment at a lower 

salary with a different employer on 9 October 2009.  

 

Evaluation 

[12] It is trite that the test for compliance with section 189 of the Labour 

Relations Act (LRA)1 is objective, not subjective and that a mechanical 

checklist approach to determine whether the provision has been 

complied with is inappropriate. The LAC has made it clear that the proper 

                                            
1
 66 of 1995. 
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approach is to determine whether the purpose of the section, namely a 

joint consensus-seeking process, has been achieved.2 

[13] In order for a dismissal in terms of section 189 to be fair, the employer is 

expected to engage in the process meaningfully and with an open mind. 

What is material is whether an employee had a fair and proper 

opportunity to consult over all issues that are relevant to his or her 

retrenchment and which may have an effect on his or her continued 

employment.3  

[14] In this matter, a number of meetings were held with employees, including 

the applicant, starting with a staff meeting on 22 May 2009 at which the 

state of the business was raised with staff. Thereafter two consultation 

meetings and a final meeting were convened with employees. In 

addition, it was not disputed that a number of individual meetings were 

held with the applicant. I am satisfied that the parties through this 

process had sufficient opportunity to consult on issues related to the 

proposed retrenchments. The applicant was invited to motivate reasons 

as to why he should be deselected from retrenchment, to raise issues 

relating to selection criteria and to propose alternatives to retrenchment. 

The fact that the applicant‟s deselection motivation, as well as the 

consultations and meetings held with the applicant did not result in his 

deselection from retrenchment or in an alternative to retrenchment being 

found does not support a conclusion that the parties did not engage in a 

joint consensus seeking exercise. I am satisfied that the meetings and 

consultation meetings held provided the parties the necessary 

opportunities to discuss the issues with a view to seeking consensus and 

exploring alternatives.  

[15] Ms Downie testified that she met with the applicant and sought 

alternative positions within the company for employees to be retrenched 

as alternatives to retrenchment. The fact that the alternative position for 

which the applicant applied was not filled and he was therefore 

                                            
2
 Johnson & Johnson (Pty) Ltd v CWIU [1998] 12 BLLR 1209 (LAC). 

3
 Maritz v Calibre Clinical Consultants (Pty) Ltd and Another (2010) 31 ILJ 1436 (LC) 1441 B-F, 

citing with approval Shuttleworth v Afgri Producer Services (a division of Afgri Operations Ltd) 
(unreported, JS 799/05) at para [3]. 
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unsuccessful in his application is not sufficient to prove that the dismissal 

of the applicant was unfair.  

[16] The evidence of Mr Wilson and Ms Downie regarding selection criteria 

was also clear. These criteria had been previously adopted and applied 

by the respondent and were discussed at the consultation meetings. 

Employees were provided with an opportunity to raise any issues relating 

to the selection criteria that they saw fit. The applicant raised an issue 

relating to the plausibility of the criteria but took the matter no further. I 

accept the evidence placed before this Court by the respondent that the 

criteria were not performance based but were objective and related to the 

operational imperatives of the business. There is no evidence to support 

the applicant‟s view that these criteria were inherently unfair, subjective 

or applied in an unfair manner so as to retain favoured employees within 

the business. The applicant at no stage, either at the time of the 

consultative process or during these proceedings, suggested what 

alternative criteria would in his mind have been fair and objective. Given 

the nature of the consulting business, I am satisfied that the selection 

criteria as adopted by the employer sought to approach the issue of 

selection objectively, using tangible and identifiable factors which could 

be verified against the financial reports and identified areas of activity of 

an employee and not against the manner in which an employee 

undertook the work allocated. 

[17] I find that the respondent consulted with the applicant and that the 

applicant was afforded the opportunity to raise issues regarding the 

retrenchment exercise and to seek alternatives to it. In this regard, the 

respondent did meet the requirement of embarking upon a meaningful 

joint consensus seeking process and the respondent sought to consider 

alternatives to dismissal. Ms Downie testified as to the steps she had 

taken to mitigate the adverse effects of a dismissal and to seek 

alternative positions within the business. The applicant applied for an 

alternative position, following discussion with the relevant manager. I find 

therefore that the respondent did take steps to mitigate the adverse 

effects of the dismissal. There is also no evidence that the respondent 
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did not consult regarding severance pay, or that the applicant raised any 

issues relating to severance pay at the time apart from his enquiries 

related to a voluntary retrenchment package.  

[18] With regard to the substantive fairness of the applicant‟s dismissal, it is 

the applicant‟s case that there did not exist a fair reason for dismissal 

which was operationally justifiable. The evidence placed before this 

Court does not support such a conclusion. The applicant was unable to 

challenge the respondent‟s evidence related to the financial state of the 

business. It is clear that the decision to retrench staff was indeed 

operationally justifiable and that faced with a marked deterioration in the 

finances of the business, that there existed a fair reason for dismissal. 

This was further supported by the evidence that the business was, as a 

result of the retrenchments effected, capable of being turned around and 

that this impacted directly on its subsequent improved profitability.  

[19] With regard to the existence of suitable alternatives to dismissal, I accept 

that steps were taken to secure alternative positions for employees 

facing retrenchment but that these did not materialise in all instances, or 

for the applicant. It is trite that an employer is not required to ensure the 

existence of such alternatives, but rather to explore their existence with 

an open mind. I am satisfied that in seeking alternative positions that the 

respondent met this requirement. The applicant remained free to propose 

other alternatives to retrenchment for consideration by the respondent. 

Yet, there is no evidence that such alternatives were raised in spite of the 

applicant having been provided with this opportunity.  

[20] In the circumstances, I find that the respondent has discharged the onus 

to prove that the dismissal of the applicant was both procedurally and 

substantively fair.  

Costs 

[21] With regard to the issue of costs, in terms of section 162 of the LRA, this 

Court holds a discretion as to whether to award costs taking into account 

considerations of law and fairness. In exercising this discretion, 
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ordinarily, it is the party that is wholly successful in an action or 

application that is awarded costs.  

„…In other words, the judicial officer may not, as he or she pleases, 

deprive a successful party of its costs. He or she must do so for reasons 

which he or she must set out or state. It similarly follows that, although 

ordinarily a successful party will be awarded its costs, it does not follow 

that that will always be the case.‟
4 

[22] I am satisfied that given considerations of law and fairness, including the 

applicant‟s personal circumstances, costs should not be ordered against 

the applicant.  

Order 

[23] The dismissal of the applicant by the respondent is both procedurally and 

substantively fair.  

[24] There is no order as to costs. 

 

 

 

 

_______________________ 

K M Savage 

Acting Judge 

 

 

 

                                            
4
 The Trustees of the Time Being of the Biowatch Trust v Registrar Genetic Resources and 

Others (Open Democracy Advice Centre as Amicus Curiae) (A831/2005) [2008] ZAGPHC 135 
(13 May 2008) 2008 JDR 0442 (T) at para 31. 
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