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IN THE LABOUR COURT OF SOUTH AFRICA 

HELD IN JOHANNESBURG 

                                                            CASE NO: JR 1906/08 

In the matter between:        

FIREFLY ANIMATED STUDIO      APPLICANT 

AND 

COMMISSIONER K NTHITHE N.O   1ST
 RESPONDENT  

THE COMMISSION FOR CONCILIATION 

MEDIATION AND ARBITRATION   2ND
 RESPONDENT  

VINCENT NELSON SANTANA     3RD
 RESPONDENT                                      

JUDGMENT             

 

NYATHELA AJ 

Introduction 

 
[1] This is an application for review of a ruling issued by the first respondent under 

case number GAJB 14803-08 dated 17 June 2008. 

[2] In terms of the ruling the first respondent granted condonation for the late 

referral of the alleged unfair dismissal dispute. 

[3] The ruling came to the applicant’s attention on 01 August 2008. 
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The parties  

[4] The applicant is Firefly Animation Studio (Pty) Ltd a company with limited 

liability, duly registered as such in terms of the laws of the Republic of South 

Africa. 

[5] The first respondent is Commissioner K. Nthithe, a commissioner of the second 

respondent. The first respondent is cited herein in her official capacity as the 

commissioner who made the ruling. 

[6] The second respondent is the Commission for Conciliation Mediation and 

Arbitration, a juristic person established in terms of section 112 of the Labour 

Relations Act 66 of 1995.  

[7] The third respondent is Vincent Nelson Santana, a former employee of the 

applicant.  

The facts 

[8] Third respondent was employed by the applicant on 01 September 2006 as an 

Animator. His duties included amongst others producing animation on brief from a 

Director of the Applicant within certain deadlines.  

[9] Prior to October 2007, third respondent performed his duties at the applicant’s 

business premises. During October 2007, third respondent worked from home. 

Since then third respondent never reported for duty at the applicant’s business 

premises.    

[10] On 23 May 2008, third respondent referred an alleged unfair dismissal dispute to 

the second respondent.  

[11] The referral to the CCMA was accompanied by an application or condonation. 
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[12] In the application for condonation, third respondent stated that he was dismissed 

on 08 October 2007.   

[13] On 12 June 2008, the applicant attended a hearing at the CCMA to argue in 

opposition of the granting of condonation.   

[14] First respondent granted condonation and a certificate of non resolution.  

Applicant’s submissions: 

[15] At the CCMA, applicant had disputed the existence of an employer / employee 

relationship between the parties. 

[16] Applicant’s representative argued that first respondent should have established 

whether she had jurisdiction to deal with the point in limine that was before her 

before she could deal with the application for condonation.     

[17] First respondent failed to deal with the issue that was before her.  

Third respondent’s submissions: 

[18] First respondent’s decision to grant condonation should stand. 

[19] Third respondent was able to provide an explanation for the lateness and to 

show that he had prospects of success. In deciding on whether to grant 

condonation or not, the first respondent took into account all the issues that were 

before her.  

[20] The application for review should be dismissed.     
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Grounds for review 

[21] The first respondent failed to take into consideration that third respondent not 

only failed to set out a reasonable and plausible explanation for the delay, but 

that the explanation was refuted by the applicant. Furthermore, the first 

respondent has not set out any prospects of success with regard to the merits of 

the matter and has thus failed to consider all relevant facts before her.     

[22] The first respondent failed to apply her mind to the explanation provided for the 

seven (7) months delay as none of the reasons provided could have precluded 

the third respondent from referring his dispute to the CCMA timeously.    

[23] The first respondent’s finding that that she was convinced that the third 

respondent did not know that he had been dismissed is unreasonable. The first 

respondent failed to take into account the applicant’s version that the third 

respondent was not dismissed but was a freelancer.   

Evaluation of the ruling 

[24] In the ruling, the first respondent recorded in paragraph 5 of the ruling the 

following: “Mr Steel in response contended that the Applicant has no prospects 

of success because there was no dismissal. He submitted that the Applicant 

chose to take the freelance route and turned down the offer to head a 

department on a full time basis”. In the ruling first respondent did not deal with 

the question whether there was an employment relationship between the parties 

or not, despite that the applicant disputed the existence of a dismissal and stated 

that the third respondent worked as a Freelancer. 
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[25] In my view, the first applicant was faced with the question whether the third 

respondent was an employee or not as according to the applicant, the third 

respondent was a Freelancer. The first respondent should have first dealt with 

that question before she could deal with the application for condonation as the 

question of condonation only arises in a case where there is an employment 

relationship between the parties. The third respondent has not dealt with this 

question and proceeded to grant condonation.   

[26] This court in Schoeman v IT Management Advisory Services (Pty) Ltd (2002) 7 

BLLR 672 (LC) per Landman J held that before it could entertain the application 

for condonation, it must be satisfied that there was an employment relationship 

between the parties. The onus of proving that he was an employee rested on the 

applicant. In Sapekoe Tea Estates (Pty) Ltd v Maake & others (2002) 10 BLLR 

1004 (LC) the court per Tip AJ held that a Commissioner faced with a factual 

dispute over the existence of an employment contract is obliged to inquire 

further and rule on jurisdiction even if this requires the presentation of oral 

evidence. The court held further that conciliating commissioners are obliged to 

establish whether they have jurisdiction before discharging their statutory 

function. The certificate of outcome was set aside.  

[27] The Constitutional Court held per Navsa AJ in Sidumo v Rustenburg Platinum 

Mines Ltd 7 others (2007) 28 ILJ 2405(CC) at para 119 that: “To my mind, 

having regard to the reasoning of the commissioner, based on the material 

before him, it cannot be said that his conclusion was one that a reasonable 

decision maker could not reach”.   
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[28] The averments that applicant stated that there was no employer / employee 

relationship between the parties is not in dispute. It has also been recorded in the 

ruling. I conclude that the first respondent ought not to have ignored this fact and 

should have dealt with it before dealing with the application for condonation. I find 

that first respondent committed a gross irregularity in ignoring the fact that a 

crucial jurisdictional issue had not been dealt with before she could decide on 

whether to grant condonation or not.   

 

[29] In the light of the above analysis, I conclude that the decision which second 

respondent arrived at is not one which a reasonable decision maker could have 

arrived at given all materials which were before her at the time of making the 

decision.             

Order  

[30] I make the following order: 

(i) The ruling of the first respondent to grant condonation is reviewed and 

set aside. 

(ii) The certificate of outcome under case number GAJB14803-08, issued 

by the first respondent, is reviewed and set aside. 

(iii) The matter is remitted to the second respondent to be handled by a 

Commissioner other than the first respondent. 

(iv) There is no order as to costs. 

_______________ 

Nyathela AJ 

Date of Hearing : 30 April 2009 
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Date of Judgment : 22 September 2009 

Appearances 

For the Applicant : Adv W. Hutchinson   

Instructed by : S. Tricker Attorneys 

For the Respondent: Ms. B. Mpitso 

Instructed by : Legal Aid Board 


