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Introduction 
 
1. The applicant, the Ekhuruleni Metropolitan Municipality, brought an application to 

review and set aside the disciplinary proceedings instituted by it against the second 

respondent, Rabbie Tebane, which were chaired by the first respondent, Raymond 

Mashazi a duly admitted attorney practising under the name and style of MSM 

Incorporated.  The applicant in the alternative seeks an order declaring that the aforesaid 

disciplinary proceedings are null and void and of no force and effect and be instituted de 

novo. 

 

2. The first respondent had found the second respondent guilty of two acts of corruption; 

accepting a gift/reward/favour in breach of the Local Government Systems Act 32 of 

2000 (the Systems Act); disclosure of confidential and/or privileged information and 
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gross negligence regarding the performance of his duties.    The corruption charges relate 

to having requested R2 000 000.00 from a tenderer in a tender process and the payment 

of R5 000.00 from the said tenderer.  Before the first respondent had issued a sanction, 

the second respondent brought an application for his recusal.  The recusal application 

was opposed by the applicant.  After the first respondent had refused to recuse himself, 

the second respondent filed a High Court application for his recusal.  Before the High 

Court application could be heard, the first respondent issued a sanction.  On the 

corruption charges he ordered that the second respondent not receive any increment in 

his current position as disaster manager for twelve months commencing August 2006 to 

August 2007.  Further that he should for two years not be involved in the tender process 

or awarding of any tender whilst employed.  He was ordered to repay the sum of R5 

000.00 to the tenderer.  The second respondent thereafter withdrew his High Court 

application. 

 

3. The applicant felt aggrieved with the sanction imposed and brought this application. 

 

4. Serious allegations are made against the first respondent who has decided not to oppose 

this application.  A copy of this application was served by the Sheriff of the High on the 

first respondent’s firm on 7 December 2007 and on the second respondent’s attorneys on 

1 December 2007.  The second respondent is opposing the application.  

 

The background facts 

5. The applicant is a local government and falls within the scope of the SA Local 

Government Bargaining Council (the bargaining council).  It is bound by the bargaining 
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council’s disciplinary code which is a collective agreement. The disciplinary code was 

concluded between the South African Local Government Association (SALGA), an 

employer’s organisation, on the one hand and the Independent Municipal and Allied 

Trade Union (IMATU) and the South African Municipal Worker’s Union (SAMWU), on 

the other. 

 

6. The disciplinary code permits the municipal manager or his authorised representative to  

establish a disciplinary tribunal if in his or his authorised representative believe that the 

misconduct is serious and may result in a sanction of suspension, demotion or dismissal.  

The disciplinary tribunal has the right subject to the requirements of substantive and 

procedural fairness to decide the sanction to be applied, having regard to the seriousness 

of the offence and provided that the sanction is consistent with the provisions of the 

disciplinary code.  The  municipal manager or his authorised representative shall 

constitute a disciplinary tribunal by appointing a suitably qualified person to serve as the 

presiding officer.  The presiding officer is in terms of the disciplinary code required to 

observe the rules of natural justice and in discharging his obligations to exercise care, 

proceed diligently and act impartially.  He is prevented from consulting, conferring or 

having casual contact with any of the parties or their representatives while handling a 

matter without the presence and consent of the other party.  The determination of the 

disciplinary tribunal shall be final and binding on the employer save that the employee 

may lodge and appeal thereto. 

 

7. The first respondent was on 12 January 2006 appointed by the municipal manager to 

conduct an enquiry into allegations of misconduct against the second respondent.  The 
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second respondent is employed by the applicant as an executive manager at its Disaster 

Management Centre in Germiston.  Richard Maddern (Maddern) of Wright Rose Innes 

Attorneys was appointed as the prosecutor.  Five charges and alternative charges were 

preferred against the second respondent on 16 January 2006.  It is not necessary to repeat 

those save indicating that it involved three counts of corruption in the tender process; 

failure to act with honesty and integrity; communication with tenderers during the tender 

process without authorisation; accepting a gift/reward/favour in breach of the Systems 

Act; disclosure of confidential and/or privileged information and gross negligence 

regarding the performance of his duties. 

 

8. The disciplinary hearing commenced on 26 January 2006.  The second respondent was 

represented by his union representative.  The matter was postponed to 6 March 2006 to 

enable him to secure legal representation and receipt of the applicant’s reply to his 

request for further particulars. The enquiry reconvened on 6 March 2006 and was 

presided over by the first respondent.  It continued on 27 March and 6 April 2006.  After 

the conclusion of the evidence, the proceedings were adjourned to allow both parties to 

file written closing arguments whereafter the first respondent would make his finding in 

respect of the merits of the charges preferred against the second respondent.  These were 

duly filed.  The first respondent furnished his written reasons for judgment.  The second 

respondent was found guilty of two acts of corruption, accepting a gift/reward/favour in 

breach of the Systems Act, disclosure of confidential and/or privileged information and 

gross negligence regarding the performance of his duties. 

 

9. On 1 June 2006 the disciplinary tribunal reconvened for the purposes of determining the 
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appropriate sanction to be imposed on the second respondent. At this hearing, the second 

respondent indicated that he had terminated the mandate of his erstwhile representative, 

advocate Pekalski, and requested an opportunity to secure alternative representation.  The 

proceedings were postponed to 28 June 2006 to enable him to secure alternative 

representation. 

 

10. On 27 June 2006 Maddern received a telephone call from Paul Farinha (Farinha) of Paul 

Farinha Attorneys.  Farinha said to Maddern, inter alia, that the second respondent 

intended requesting the first respondent to recuse himself failing which he would launch 

a formal application in the High Court for his recusal.  The allegations made in respect of 

the alleged conduct for the first respondent were subsequently set out in a letter by 

Farinha addressed to Wright, Rose-Innes Inc. on 27 June 2006.  The letter reads as 

follows: 

“Dear Sirs 

DISCIPLINARY ENQUIRY R TEBANE/EKURHULENI METROPOLITAN 
MUNICIPALITY 

 
As discussed telephonically, we have been instructed by Mr Tebane to assist him with 

regards to the aforementioned matter.  To enable us to prepare for this matter, we have 

been handed copies of certain affidavits and a bundle of documents apparently 

completed by yourselves and presented by the prosecution at the hearing of this matter. 

At the outset, we advise that, upon perusing all of the documents to hand, it has come to 

our attention that the presiding officer may have compromised himself in the conduct of 

this matter.  In preparing this letter, we have had regard to the Disciplinary Procedure 

Collective Agreement and as was made available to us by our client.  We would refer you 

to paragraph 5 of the Disciplinary Procedure and more specifically the paragraph 
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headed Disciplinary Policy.  It is not our intention to quote the relevant details and 

would refer you to sub paragraphs 5.1, 5.2, 5.3 and 5.4 in this regard. 

Furthermore, we would refer you to paragraph 7 headed Conduct of the Enquiry and 

more specifically paragraphs 7.1 and 7.5.  It is clear from this sub paragraph, that until 

such time as a determination is made, the enquiry is still underway. 

We now turn to clause 9 headed Disciplinary Tribunal and specifically clauses 9.2 and 

9.3.  For purposes of completeness we quote:- 

“9.2 During the conduct of the enquiry the employee make application on good cause 

shown for the recusal of the Presiding Officer. 

9.3 The Presiding Officer shall not consult, confer or have casual contact with any of 

the parties or their representatives while handling a matter without the presence 

or consent of the other party.” 

As stated above previously, the enquiry is still under way and accordingly, our client is 

in a position to make application for the recusal of the Presiding Officer.  Kindly note 

that this letter is directed as a courtesy to a colleague in the matter.  Should you receive 

no response thereto, a formal application for recusal will be made at the hearing of the 

matter on 28th June 2006. 

In respect of the aspect pertaining to good cause shown, we attach hereto the following 

documents:- 

1. E-mail from Joey Govender to Mr Mashazi. 

2. The response of Mr Raymond Mashazi to the aforementioned e-mail dated 9th 

June 2006; and 

3. The statement of Govender Joey pertaining to the facts and circumstances 

surrounding the matter. 
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As is evident from the e-mail directed by Mr Raymond Mashazi to Mr Joey Govender and 

more specifically paragraph 2 thereof, it is stated “it is true that during the proceedings 

of the matter, I informed Rabbie it was already late to change lawyers as the prosecutor 

on case had close and there were two possibilities that if he is found guilty the question 

would remain whether to dismiss or not.” 

It is client’s evidence that, our client had attended at Carnival City and whilst in 

attendance at Carnival City, was approached by Mr Mashazi and a conversation ensued. 

 The original e-mail of Mr Joey Govender to Mr Mashazi clearly records the pertinent 

aspect discussed with our client was at Carnival City and in fact, it is our instruction that 

our client was informed by the aforesaid M Mashazi that he need not concern himself 

with the matter in light of the fact that a finding of not guilty would be made. 

It is clearly evident from the aforegoing, that the presiding officer (Mr Mashazi) has 

conferred or has causal contact with our client whilst handling the abovementioned 

matter without you being present and without your consent.  It is our respectful 

submission that, on this basis alone, our application for recusal is well founded and good 

cause has been shown to make the aforesaid application. 

We are informed that Mr Mashazi is a member of the legal fraternity and, as a colleague, 

the writer would like to afford the aforesaid Mr Mashazi the opportunity to step down 

from the matter prior to the launch of the application.  In the absence of a response, a 

copy of this letter would be handed during the course of the hearing tomorrow and a 

formal application for recusal of Mr Mashazi will be made. 

We trust that these measures will not be required and await your kind and urgent 

responses. 

Yours faithfully 
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Paul Farinah Attorneys”. 

 

11. The first document referred to in Farinha’s letter is an undated email by Joey Govender 

(Govender)  to the first respondent that reads as follows: 

“Hi Mr. Mashazi 

I hope this mail finds you in good health.  I learnt with utter dis-belief that you found Mr. 

Tebane guilty on all counts.  On the 9th May whilst discussing other issues we discussed 

this case and you stated the following: 1(Rabie had a bad lawyer that didn’t even put 

Rabies version to the witnesses.  2) That the lawyer wants to be selective as to what 

aspects of the witness (Nonyane) must be accepted and the others rejected.  3) Further 

that the case smacks of conspiracy.  4) Further that you have to adjudicate on an issue 

relating to the anti-corruption bill of which you don’t have jurisdiction.  5) That no case 

had been made out by the prosecution.  6) Further that you met Rabie and informed him 

of the aforegoing and advised him not to change his lawyer as you cannot punish the 

accused because of an inefficient legal representative.  Firstly, I am not condoning any 

act of dishonesty on any official within the Metro but having regard to the discussion 

around this case it is beyond me that there was such a sudden flip.  Although I have my 

suspicions, I ask what motivated this.  My principals and morals will not allow me to sit 

by and idle whilst an innocent men’s  fate is decided not on merits but by an ulterior 

motive.  Please don’t take this personally, I will depose to an affidavit if necessary and 

go as far as funding Mr. Tebane’s case and expose the injustice that had been meted out 

to him.  I trust that you find it in your conscience to let justice prevail, otherwise this will 

certainly be a sad day in our justice system that will be a travesty of justice. 

Please don’t perceive this as a threat but rather as the emotions of a concerned 
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colleague. 

Joey Govender 

G4S Nigeria Limited.” 

 

12. The first respondent sent Govender an email dated 9 June 2006 which reads as follows: 

“Hi Joey 

Hope you enjoy your work and stay in Nigeria and thanks for the E-mail. 

It really pained me to sit in judgment in the matter and when I pensively looked at the 

facts presented and my impartiality and independence, no fool could not have come to 

the conclusion which I made.  It is true that during the proceedings of the matter, I 

informed Rabbie it was already late to change lawyers as the prosecution case had 

closed and there were two possibilities that if he is found guilty the question would 

remain whether to dismiss or not.  The matter has not yet reached that stage and 

depending on what shall be presented on the 19th June 2006 from parties.  Rabbie is 

represented by an Advocate of his choice which is a guarantee enshrined in the 

constitution.  The Bargaining Agreement prescribe that a member can be dismissed for 

corruption or bribery.  But to raise at a very last stages of the matter anything on the 

Prevention and Combating of Corruption Act, is way far fetched.  If this was one of the 

defences, it should have been stated at the commencement of the trial, which was not the 

case.  At no stage was it ever ventilated to anyone that the Employer did not present any 

case, the quagmire was in the light of the strong case against Rabbie, what should you 

decide against the weak performance of the other.  Initially the union representative took 

refuge by not defending the matter and opted for an Advocate, a decision which I respect 

and admire. 
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The alleged inaudible tape recording, didn’t advance the matter any further let alone 

that some of Rabbie’s witnesses were argumentative and defensive to the enabling 

policies, which my function was not to make policies but to give interpretations thereto.  

Surely, we do not decide cases on discussion but purely on the facts at hand and the 

applicable legislation. 

Hope this clears the confusion. 

Regards  

Raymond.” 

 

13. Govender responded to the first respondent in an email dated on 14 June 2006 which 

reads as follows: 

“HI MR. MASHAZI 

THANK YOU FOR YOUR REPLY CLARITY ON THE MATTER ALTHOUGH WE MAY 

BEG TO DIFFER ON THE MERITS AND ISSUES IN INFLUENCING SAME.  I TRUST 

THAT YOU WILL DO THE RIGHT THING AND LET JUSTICE BE DONE NOT SEEM 

TO BE DONE.  I DON’T BELIEVE THAT YOU WILL DESTROY SOMEONES CAREER 

AND LIFE THAT SPANS OVER 20 YEARS.  FURTHER THE VERY SALIENT 

QUESTION YOU SHOULD BE ASKING IS: WHEN DID THE INVESTIGATION START. 

 THEN WHY WAS RABIE GIVEN THE POST OF DIRECTOR OF DISASTER 

MANAGEMENT WHEN SUCH A SERIOUS ISSUES WAS PENDING. MAKES YOU 

THING DOESN’T IT. 

I THANK YOU.  HAVE A PLEASANT DAY FURTHER. 

REGARDS 

JOEY GOVENDER”.  
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14. The affidavit deposed to by Govender reads as follows: 

“I, the undersigned: 

Govender Joey 

An adult male 

Presently residing at: 

Road 52 
Victoria Gardens City 
Lagos 
Nigeria 

 

Do hereby state under oath: 

 1 

I was employed by the Ekurhuleni Metropolitan Municipality for a total of 9 years of 

which for the period March 2004 to March 2006 I was employed on a contract basis as 

an Investigator in the Licencing Department. 

 2       

During the course of my employment I had cause to work with Mr Raymond Mashazi. 

 3 

Mr Mashazi presided in approximately 13 Disciplinary cases which I had investigated. 

 4 

Both Mr Mashazi and I developed close working relationship. 

 5 

During March 2006 I resigned from the Metro and took up a job offer in Nigeria.  Mr 

Mashazi and I had discussions on entering into a business venture once I left the Metro 

along the same line of work on a consultancy basis. 
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 6 

On the 9 May 2006 I was on a weeks leave in South Africa when I met Mr Mashazi at the 

Carnival Mall in Brakpan. 

 7 

We had a discussion about our proposed business venture.  We also discussed the case of 

Mr Rabie Tebane. 

 8 

Mr Mashazi was concerned about his suspicion that there was a conspiracy against Mr 

Tebane. 

 9 

He also mentioned that: 

* Mr Tebane had a bad lawyer as the lawyer did not put Mr Tebane’s 

version to the witnesses. 

* The lawyer was selective as to what evidence of the witnesses he wanted 

admitted. 

* The issue to be adjudicated on was on the Anti - Corruption Bill and that 

he does not have jurisdiction. 

* The prosecution failed to make out a case to sustain a conviction against 

Mr Tebane. 

* Mr Mashazi had met with Mr Tebane and informed him of the aforegoing 

and asked him not to change his legal representative as he, Mr Mashazi 

could not punish the accused due to the lack of proper representation. 

* Mr Tebane, with regards to the loan documented the transaction in the 

form of an acknowledgement of debt and did not conceal it or deny it.  It 
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was only the issue of the payment was ludicrous. 

 10 

This conversation I must record was after both parties had closed its case and there was 

no further evidence adduced. 

 11 

On the 5 June 2006 I learnt that Mr Tebane was found guilty of all counts.  I was 

confused given the discussions and the facts surrounding this case. 

 12 

This sudden change on the side of Mr Mashazi reaffirmed what he had initially 

mentioned to me about the conspiracy against Mr Tebane. 

 13 

At this juncture I would reserve the right to depose to a supplementary affidavit in 

relation to the business proposal between Mr Mashazi and myself which I believe has a 

direct bearing should this matter proceed and if it is so required. 

 14 

I verily believe that Mr Mashazi made a pronouncement of guilt not on the merits but on 

influence from other persons in view of the a foregoing”.     

 

15. The applicant’s attorney responded to Farinha’s letter on 27 June 2006 stating that 

arrangements had been made to postpone the matter sine die.   

 

16. On 3 July 2006 Maddern addressed a letter to the first respondent and attached a copy of 

Farinha’s letter.  He pointed out that they had not discussed the content of those 

documents with the first respondent nor did he intend to do so to avoid any semblance of 
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tampering or interference with the first respondent in the discharge of his duties, the fear 

being that same might gave rise to a new basis for a recusal application. 

 

17. The first respondent responded in a letter dated 4 July 2006 to Maddern as follows: 

“Dear Sir/s 

RE: EKURHULENI METROPOLITAN MUNICIPALITY / TABBIE TEBANE 

What was meant to be a business discussion outside Ekurhuleni with Joey on the evening 

of the 9th May 2006 simply confirms my take on the matter.  We acknowledge without 

accepting the contents of the annexures furnished which are somehow lacking in that, we 

were induced, albeit not so, to believe that Mr Tebane is a goodman who will look after 

me personally and our intended business under discussion.  However, forces which failed 

to renew Joey’s contract with Ekurhuleni are out there to destroy Tebane and Joey is 

prepared to go all out and fight Tebane’s appeal.  The appeal, if any, have not to my 

knowledge been reached yet. 

Attached herewith is a further letter which seems to have been conspicuously omitted, 

which makes a further good read. 

I have always been ready to deal with the matter and furnish you herewith the tentative 

dates for enrolment i.e. 14th July, 17th July, 24th July, 25th July and 26 July 2006. 

Yours faithfully 

MSM INCORPORATED”. 

 

18. At the commencement of the proceedings on 26 July 2006, the second respondent 

launched a formal application for the recusal of the first respondent.  A copy of the 

application was handed in.  The second respondent in his affidavit referred to a fortuitous 
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encounter between himself and the first respondent at Carnival City.  They had a 

conversation when the first respondent told him that he was not to worry and that he 

would only find him guilty of a minor charge.  On this basis, he informed the second 

respondent that in passing sentence, he would penalise him by passing a possible 

sentence in terms of which he would return to his employment and would lose one 

week’s pay or alternatively, would indicate that he was to receive no increase in salary 

for a period of twelve months. They noticed that there were surveillance cameras located 

at the premises and the first respondent indicated that it was better that they should not be 

seen together.  They then proceeded separately into Carnival City and did not discuss the 

matter any further.   

 

19. The applicant instructed Maddern to oppose the second respondent’s application for 

recusal on the grounds that it found itself in an invidious position in that although it was 

disturbed by the allegations, it had no knowledge of whether there was any truth in the 

allegations.  Moreover, it had already been through a fairly lengthy and protracted 

disciplinary procedure (which involved postponements) and had managed to secure a 

conviction against the second respondent.  A successful recusal application would 

necessarily involve having to start the matter de novo before another chairperson which 

would involve a further delay. 

 

20. The first respondent, after having heard both parties, declined to recuse himself and 

indicated that written reasons for his decision would follow.  The proceedings continued 

on the issue of sanction.  The second respondent argued in mitigation and the applicant 

argued in aggravation of sanction.  The proceedings were concluded and the first 



 
 

16 

respondent stated that his written finding in respect of sanction would be provided in due 

course. 

 

21. On 8 August 2006, the second respondent launched an application in the then 

Witwatersrand Local Division of the High Court under case number 17377/06 to review 

and set aside the first respondent’s decision not to recuse himself on 26 July 2006.  The 

application was served on the applicant on 11 August 2006.   

 

22. On 15 August 2006, before the review application was heard in the High Court,  the first 

respondent delivered his findings on why he had refused to recuse himself and on the 

sanction as follows: 

“It is true that at the instance of the employee, I have been contacted by his what I will 

term his lieutenant, footsoldiers and financers with a view to portray the Employee as a 

goodman who will look after me even beyond the present disciplinary enquiry.  All said 

and done, they seem to be confused why I gave judgment against the Employee.  To now 

suggest that I am bias against the Employee, is somewhat stretching the remedy on 

recusal application too wild. 

In applying various strategies which seems to be failing, the Employee now seeks to take 

refuge in the legalese that I should recuse myself from the proceedings because of a 

potential and/or perceived biasness or partiality while in the execution of my duties, 

which is admitted to both and the re-statements of law quoted that it should be without 

favour or fear. 

In the Zuma rape charge/s, the judge was also approached outside Court, similarly in the 

other Zuma Pietermaritzburg impending trial, threats or statements of threats have been 
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issued against those who should administer justice.  This is a pity and should not be 

allowed for it will result in lawlessness.  Those entrusted with the administration of 

justice should then left unprohibited to execute their duties and functions. 

In casu, constantly and incessantly the Employee during the tea breaks appeared to be at 

loggerheads with his erstwhile legal representative and attempts were made to draw me  

into the foray, which I became non-committal until last when the Employee confronted 

me and I mentioned that though it may be late but he still has a choice.  Post-facto the 

evidence, I mentioned to Joey Govender at our meeting that the erstwhile representative 

never challenged most of the evidence.  I further recall after Plea explanation, the 

proceedings had to be adjourned for long where the Employee had an altercation outside 

with his erstwhile representative’s recusal.  Without making any finding, I am also 

entitled to my opinion outside the proceedings.  It is stated that some people believe that 

the world  is round others believe that it is flat; those who believe that it is round cannot 

flattened it and visa versa. 

Taking the above into consideration, one would expect the Employer to bring an 

application for my recusal and mostly not the other way.  The provisions of the 

Disciplinary Code alluded to in the arguments for the Employee demonstrates that they 

are reciprocal and also not peremptory. 

As a social being and mundane, one has to liven to his surroundings and nowhere do I 

purport to live in a cloistered environment.  The employee through his contacts 

mentioned above, mistakenly thought I was his person whereas my impartiality and 

independence proved him wrong, wherein all these discussions were either directly or 

indirectly by him. 

Authorities have been cited by both parties which do not support the Employee’s recusal 
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application, without dealing with any, I have therefore come to the conclusion that his 

application be dismissed.  I am also mindful that, notwithstanding the application for my 

recusal, Employee brought along prepared and typed arguments in mitigation of 

sentence, which I shall now deal with. 

......   

On the corruption charge, the employee shall be sentenced that he should not receive any 

increment in his current position of disaster manager for the period of twelve (12) 

months commencing the beginning of August 2006 to August 2007, both months 

inclusive. 

That he should at no stage during a period of two (2) years be involved directly or 

indirectly with the tender process or awarding of any tender while in his employment 

with the employer. 

Is sentenced to repay the sum of R5 000.00 by Mr Nkonyane towards the employer for his 

cultural event during the tender period which monies should be deducted from his 

September 2006 salary and a cheque be made out to Mr Nkonyane or such convenient 

administrative methods to ensure that Mr Nkonyane is repayed”. 

 

The review and declarator application 

23. The applicant was unhappy with the sanction imposed by the second respondent and 

brought this application in terms of section 158(1)(h) of the Labour Relations Act 66 of 

1995 (the Act).  The applicant relies on the following grounds of review: 

23.1 It is apparent from the facts set out above that the first respondent more than once 

had contact with the second respondent and his lieutenants, foot soldiers and 

financers.  The most pertinent feature about the encounter between the first and 
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second respondent at Carnival City is that the first respondent had himself 

considered it to be inappropriate.  What is most suspicious about the encounter is 

that the first respondent in fact decided to continue the discussion with the second 

respondent out of the range of the CCTV cameras and subsequently failed to 

mention the encounter at all.  He has never fully explained any of his meetings, 

but it is rather apparent that he has had encounters with persons other than the 

second respondent and Govender who, in his opinion, attempted to influence him. 

23.2 Coupled with the aforesaid, the first respondent has delivered a judgment which 

must be described as shockingly inappropriate and a travesty of justice given the 

seriousness of the misconduct of which the second respondent was found guilty 

of.  The notion that an employee found guilty of soliciting a bribe from a tenderer 

and obtaining a loan from a tenderer during a tender process, could be given any 

sanction short of dismissal offends one’s sense of justice. 

23.3 It could only be assumed that the encounter described by the second respondent 

and the nature of the agreement with the first respondent is true for the following 

reasons: 

23.3.1 The sanction ultimately imposed by the first respondent is precisely that 

which the second respondent alleged in his affidavit in support of the 

application for recusal had been discussed and agreed upon between him 

and the first respondent.  It was startling that the second respondent was 

able to predict in advance, what sanction would be imposed. 

23.3.2 The sanction imposed is so egregious that the second respondent could 

not have predicted in advance. 

23.4 The conduct of the first respondent not only constitutes a breach in terms of the 
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terms of the disciplinary code and the principles of natural justice, but is also 

unlawful. 

23.5 The relationship of trust between the applicant and the second respondent could 

never be repaired and the applicant could never be expected to make use of the 

services of the second respondent. 

23.6 The first respondent has exposed the applicant to perennial litigation, charges of 

constitutional and statutory breaches and possible damages awards. 

23.7 The court’s attention in this regard is referred to the provision of section 217 of 

the Constitution of 1996 and the Preferential Procurement Policy Framework Act 

5 of 2000. 

 

24. The second respondent opposed the application and raised two points in limine.   It was 

contended on his behalf that the applicant lacked locus standi to bring these proceedings 

since the disciplinary inquiry under review was initiated by and conducted under the 

auspices of the applicant.  It is unprecedented for an employer to approach the Court for 

an order reviewing and setting aside its own decision.  For this reason alone, the 

application falls to be dismissed with costs.   

 

25. The second ground is this Court lacks jurisdiction to hear the matter since the main 

complaint, in essence,  is that the second respondent was convicted of a serious offence 

that warranted dismissal.  Clause 5.6 of the disciplinary code provides that employees 

may be dismissed on the first occasion for, inter alia, any acts of gross dishonesty or 

bribery or corruption.  Clause 17 of the disciplinary code provides that disputes “as to the 

application and interpretation of this Code ... shall be dealt with in terms of the dispute 
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provisions of the constitution of the bargaining council.  The essence of the applicant’s 

complaint is that the first respondent “misapplied” and “misinterpreted” clause 5.6 of the 

disciplinary code.  Such a dispute, in terms of clause 17 of the disciplinary code, ought to 

be dealt with in terms of the dispute provisions of the constitution of the bargaining 

council.  For this reason, this Court does not have jurisdiction to hear the matter. 

 

Analysis of the facts and arguments raised 

26. The facts in this matter are in the main common cause.  The first respondent is an 

admitted attorney.  He was appointed by the applicant’s municipal manager to preside in 

a disciplinary hearing where the first respondent was charged with misconduct.  He 

found him guilty of some charges and had adjourned the hearing to hear submissions on 

the issue of sanction.  Unbeknown to the applicant, the first respondent met with 

Govender whom he described as a lieutenant, foot soldier and financer of the second 

respondent on 9 May 2006.  They discussed there proposed business venture and the 

second respondent’s case.  This discussion took place before the first respondent had 

made a finding on the misconduct charges.  The first respondent had also met the second 

respondent at Carnival City.  The first respondent indicated to the second respondent that 

he has not been sleeping as a result of the matter, and after he had given the matter 

careful consideration, he told him not to worry and that he would only find him guilty of 

a minor charge.  On this basis, he informed him that in passing sentence, he would 

penalise him by possible passing a sentence in terms of which he would return to his 

employment and would lose possibly one week’s pay or alternatively, would indicate that 

he was to receive no increase in salary for twelve months.  The second respondent told 

the first respondent that his legal representative was not conducting the matter in a 
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manner that was to his approval.  The first respondent told him that it was not in his best 

interest to change his legal counsel and that he was not to worry for the reasons outlined 

above.  At that stage they noticed that there were surveillance cameras at the premises 

and the first respondent said that it was better that they should not be seen together.  At 

that point, they went separately into Carnival City and did not discuss the matter any 

further.  The findings were made available on 30 May 2006.  After he received the 

reasons for judgement, and noticed that he had been found guilty on some charges, the 

second  respondent became suspicious regarding the discussions that he had with the first 

respondent.  The second respondent had befriended Govender and sought advice from 

him.  

 

27. There was an exchange of communications between Govender and the first respondent 

referred to in paragraphs 11 to 13 above. It is to be noted that the first respondent did not 

deny having met with Govender and the second respondent at Carnival City.  The second 

respondent applied for the first respondent’s recusal which was opposed by the applicant. 

 The first respondent refused to recuse himself, heard submissions on the issue of 

sanction and reserved his findings.  A High Court review application was served on him 

and before it was heard he issued a ruling on sanction.  The sanction issued is in line with 

the promises that he had made to the second respondent in his discussion with him at 

Carnival City.  It must be remembered that the second respondent had deposed to an 

affidavit on 7 August 2006 which was used when he applied for the first respondent’s 

recusal.  In it he stated what the first respondent said what sanction he would impose 

namely that he would penalise him by possibly passing a sentence in terms of which he 

would receive no increase in salary for 12 months.  The sanction ruling is dated 14 
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August 2006.  On the corruption charges, he ruled that he should not receive any 

increment in his current position for 12 months.  On the other charges he ordered that he 

should for two years not be involved directly or indirectly with the tender process and 

that he repay R5 000.00 to Nkonyane.  After the sanction ruling was issued, the second 

respondent withdrew the High Court application on 22 August 2006. 

 

28. The first respondent’s conduct in this matter cannot be condoned at all.  He had failed 

dismally to act as an impartial chairperson of the disciplinary tribunal.  He had discussed 

the matter with what he termed with the second respondent’s “financial backer, 

lieutenants and foot soldiers” and with the second respondent.  He had also promised that 

the second respondent’s services would not be terminated although he had found him 

guilty of serious misconduct including corruption.  It appears from Govender’s affidavit 

that he and the first respondent had discussed entering into a business venture which has 

a direct bearing on this matter.  Govender had threatened to disclose what this was.  It is 

disturbing that the first respondent who is an admitted attorney against whom such 

serious allegations are made and who had been served with the court papers decided not 

to oppose the application.  I guess that he knows that he has no defence to the allegations 

made against him.  I fail to understand what the relevancy and the reference to the “Zuma 

rape charge/s” and the “Zuma Pietermaritzburg impending trial” are as referred to in the 

first respondent’s ruling.  It is more disturbing that when the first respondent was asked 

to recuse himself which would have been the most honourable thing to have done, did 

not do so.  This clearly shows lack of judgment on his part. 

 

29. The applicant’s conduct in this matter is also shocking.  It had an opportunity to have 
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supported the application for the first respondent’s recusal.  It was provided with 

Govender’s affidavit and various correspondences between the first respondent and 

Govender.  The second respondent had also dealt with his encounter with the first 

respondent at Carnival City. The first respondent had not opposed or denied the 

allegations made against him.  The applicant was clearly driven by expediency not to 

support the recusal application.  The following appears at paragraph 30 of the applicant’s 

founding affidavit: 

“I should point out that the applicant instructed Maddern to oppose the proposed 

application for recusal.  In this regard it should be noted that the applicant found itself in 

an invidious position: Although it was disturbed by the allegations, it had no knowledge 

of whether there was any truth in the allegations.  Moreover, it had already been through 

a fairly lengthy and protracted disciplinary procedure (which involved postponements) 

and had managed to secure a conviction against the second respondent.  A successful 

recusal application would necessarily involve having to start the matter de novo before 

another chairperson which would involve a further delay.”   

 

30. The second respondent contended that this Court lacked jurisdiction to hear the matter on 

the basis that the applicant’s complaint that the first respondent had misinterpreted clause 

5.6 of the disciplinary code, was an application and interpretation of the disciplinary 

code.  This argument needless to point out is fallacious.  The dispute has nothing to do 

with the interpretation of a collective agreement but with a sanction imposed in terms of 

the disciplinary code.  The first respondent appointed as a presiding officer to decide the 

guilt of the second respondent and if necessary the sanction. 
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31. The applicant is clearly unhappy with the sanction imposed by the first respondent on the 

second respondent.  It does not take issue with the conviction.  The second respondent 

contended that the applicant as an employer could not review its own decision.  The 

applicant contended that an employer could review its own decisions.  It was contended 

by the applicant that when an administrative act has been performed irregularly - be it as 

a result of an administrative error or other circumstances - then, depending on the 

legislation involved and the nature and functions of the public body, it may not only be 

entitled but also bound to raise the matter in a court of law.  The applicant is an organ of 

State and the holding of a disciplinary enquiry by an organ of State constitutes 

administrative action. It was contended that section  158(1)(h) of the Act grants the 

Labour Court the power to review any decision taken or act performed by the State in its 

capacity as employer.  The present case is one in which the applicant would be bound to 

have what appears to be corrupt disciplinary proceedings set aside.  In particular, the 

applicant is bound to provide democratic and accountable government for local 

communities; to pursue disciplinary proceedings against an official accused of financial 

misconduct; to follow procurement procedures which are fair, equitable, transparent, 

competitive and cost-effective.  The conduct of the respondents tugs at the very heart of 

democracy, fairness and transparency.  The applicant is bound by the provisions of the 

disciplinary code.  In terms of the disciplinary code the decision of the first respondent 

would be binding upon the applicant.  The applicant could not simply accept that it has 

discharged its constitutional and statutory obligations. Moreover, the conduct of the 

second respondent exposes the applicant to potential damages claims. 

 

32. This Court had in the matter of MEC for Finance (KZN) and another vs Dorkin and 
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another under case number D505/2002 delivered on 18 May 2005, found that the State as 

an employer could not review its own decisions in terms of section 158(1)(h) of the Act.  

This decision was overturned on appeal in the matter of Member of the Executive Council 

for Finance, KwaZulu - Natal & another v Dorkin NO & another (2008) 29 ILJ 1707 

(LAC).  The parties’ attention was drawn to this case and duly filed supplementary heads 

of arguments.  The LAC had found that in the case of a State entity, as a general 

principle, it was in the public interest that it, as an employer, be able to reverse a sanction 

incorrectly imposed.  The following was said at pages 1715 to 1716 at paragraphs H - J 

and A - G: 

“The next issue to be decided is whether or not the second appellant had a right to bring 

a review application to set aside a sanction imposed by the first respondent pursuant to a 

disciplinary enquiry.  In the founding affidavit it is contended that the conduct of a 

disciplinary enquiry and the resultant decision on sanction in the circumstances in which 

the first respondent in this case did constitute an administrative action.  The second 

respondent disputed this.  The first respondent was employed by the state at the relevant 

time.  It is not clear whether, in making the decision that he made, he was performing a 

function on behalf of the employer or whether he was performing such function as an 

independant tribunal.  However, in the view I take of this matter, this does not make 

much difference.  In Sidumo & another v Rustenburg Platinum Mines Ltd & others 

(2007) 28 ILJ 2405 (CC), which was handed down on 5 October 2007, the Constitutional 

Court had to decide whether, when a CCMA commissioner conducts arbitration 

proceedings under the compulsory arbitration provisions of the Labour Relations Act 

(the Act) to resolve a dismissal dispute, that constitutes an administrative action.  It 

seems to me that, if the conduct of compulsory arbitrations relating to dismissal  under 
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the Act constitutes administrative action, then the conduct of disciplinary hearings in the 

workplace where the employer is the state constitutes, without any doubt, administrative 

action.  If it constitutes administrative action, then it is required to be lawful, reasonable 

and procedurally fair.  Accordingly, if it can be shown not to be reasonable, it can be 

reviewed and set aside. 

On whether or not the second appellant had locus standi to bring a review application to 

set aside the sanction imposed by the first respondent, I am persuaded on the basis of the 

decisions in Perskor Retirement Fund v Financial Services Board 2003 (6) SA 38 (SCA) 

and Pharmaceutical Manufacturers Association of SA & another: In re Ex parte 

President of the Republic of SA & others 2000 (2) SA 674 (CC) that the second appellant 

had locus standi to approach the court in the circumstances of this case.  It does not 

appear to me that any elaboration is required on this.  A reading of those two decisions 

reveals, in my view, quite clearly that the second respondent in this case would also have 

the requisite locus standi.” 

 

33. The LAC in MEC for Finance, KZN and & another found that because conduct of 

compulsory arbitrations relating to dismissal under the Act constituted administrative 

action, then the conduct of disciplinary hearings in the workplace where the employer is 

the State, constituted without any doubt administrative action which is required to be 

lawful, reasonable and procedurally fair.  This judgment was delivered on 21 December 

2007 and referred to the Sidumo judgment which was delivered on 5 October 2007 as 

justification why disciplinary hearings are administrative actions.  The Sidumo judgment 

did not deal with the review of disciplinary hearings but compulsory awards under the 

Act.  It would appear that the LAC was not referred to the judgment of the Constitutional 
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Court in Chirwa v Transnet Ltd and others (2008) 29 ILJ 73 (CC) which was delivered 

on  28 November 2007 which was approximately three weeks before its decision.  

Chirwa conclusively decided that the decision to dismiss an employee, even when taken 

by an organ of State, does not amount to administrative action that is reviewable, either 

in terms of section 33 of the Constitution or the Promotion of Administrative Justice Act 

No 3 of 2000 (PAJA).  The Court held that it was no longer necessary to treat public 

sector employees differently and subject them to the protection of administrative law. 

There was no longer a distinction between private and public sector employees under our 

Constitution.  There was no reason in principle why public sector employees who fall 

within the ambit of the Act should be treated differently from private sector employees 

and be given more rights than private sector employees.   I am of the view that the fact 

that Ngcobo J held in Chirwa that a decision to dismiss a civil servant involves the 

exercise of a public power is of no moment, since it does not follow that such decision 

constitutes administrative action that is reviewable in terms of the Constitution or PAJA. 

  

 

34. The Constitutional Court had previously decided in Bato Star Fishing (Pty) Ltd v 

Minister of Environmental affairs and Tourism and others 2004 (7) BCLR 687 (CC) that 

the law of administrative review is now codified in PAJA and there is no residual 

common law review of such decisions remaining.  Even if it could be contended that 

section 158(1)(h) of the Act was of application to this matter and whatever its proper 

scope of application, it clearly does not extend to reviewing dismissals or disciplinary 

proceedings of public employers in terms of PAJA.  This is the basis relied upon by the 

applicant for its grounds of review in this matter.  Since there is no other residual 
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common law ground remaining, the applicant can no longer attempt to fashion some form 

of cause of action under section 158(1)(h) of the Act by falling back on the Constitution. 

 In Frederick and others v MEC for Education and Training Eastern Cape and others 

2002 (2) BCLR 113 (CC), it was held at paragraph 43: 

“Whatever the precise ambit of s 158(1)(h), it does not expressly confer upon the Labour 

Court constitutional jurisdiction to determine disputes arising out of alleged 

infringements of the Constitution by the State acting in its capacity as employer.  Given 

the express conferral of jurisdiction in such matters by s 157(2), it would be a strange 

reading of the Act to interpret s 158(1)(h) read with s 157(1) as conferring on the Labour 

Court an exclusive jurisdiction to determine a matter that has already been expressly 

conferred as a concurrent jurisdiction by s 157(2).  Section 158(1)(h) cannot therefore be 

read as conferring a jurisdiction to determine constitutional matters upon the Labour 

Court sufficient, when read with s 157(1) to exclude the jurisdiction of the High Court. 

 

35. The review application was brought in terms of section 158(1)(h) of the Act.  It is clear 

from the authorities cited above that no other cause of action on which to build a review 

exists in our law.  This conclusion was endorsed in Transman (Pty) Ltd v Dick and 

another (2009) 30 ILJ 1565 (SCA) where it was held inter alia there was no need to 

permit a challenge based on the judicial review in employment dismissals.  See also Kriel 

v LAB (2009) 9 BLLR 854 SCA and Makambi v MEC for Education, Eastern Cape 

(2008) 8 BLLR 711 (SCA). 

36. The decision in MEC  for Finance, KZN & another, must in my view be treated as 

overruled by necessary implication by Chirwa.  Since Chirwa is a judgment of the 

Constitutional Court, this Court is not bound to follow the LAC judgment on this issue.  I 
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am of the view that had the LAC been referred to Chirwa, it would probably have arrived 

at a different conclusion to the one that it arrived at.  

 

37. The application stands to be dismissed. 

 

38. The applicant is not left without remedies.  There are a number of cases dealing with 

what remedies are available to it.  The following was said in MEC for Finance, KZN and 

Another at pages 1716 - 1717 at paragraph I - J and A - B: 

“In BMW (SA)(Pty) Ltd v Van der Walt (2000) 21 ILJ 113 (LAC) the majority held that 

an employer has a right to subject an employee to a second disciplinary enquiry on the 

same issue in respect of which he has already been found guilty and has had a sanction 

imposed upon him when ‘it is, in all the circumstances, fair to do so’, (see BMW (SA) 

(Pty) v Van der Walt at 117G-H para 12) but in the last sentence of the same paragraph 

it was stated that ‘[i]t would probably not be considered to be fair to hold more than one 

disciplinary enquiry save in exceptional circumstances’ that cannot be absolute as there 

may be exceptional circumstances in which every reasonable person would agree that 

senior authorities in an organization, particularly a government department, must be 

able to intervene to reverse a decision on sanction reached by a chairman of a 

disciplinary enquiry who has been appointed by them.  A good example in this regard is 

whether the decision reached by the chairman of the enquiry has been induced by 

corruption. In the public interest this had to be so.  However, the courts will have 

constantly to endeavour to ensure that the right of senior authorities in such an 

organization to reverse or approach a court to reverse such a decision on sanction.” 
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39. I do not believe that this is a matter where costs should follow the result.  I have taken 

into account that the 

parties do have an ongoing 

relationship and the facts 

in this case.  An 

appropriate order is that 

each party is to pay its own 

costs.   

 

40. In the circumstances I make the following order: 

 

40.1 The application is dismissed. 

 

40.2 Each party is to pay its own costs. 
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