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IN THE LABOUR COURT OF SOUTH AFRICA 

HELD IN JOHANNESBURG 

REPORTABLE 

                                                            CASE NO: JS 669/01 

In the matter between: 

DENNIS MOLOTSI & 19 OTHERS     APPLICANT 

AND 

EASTERN PLATINUM LTD     RESPONDENT                                                                

                                             JUDGMENT             

 

Molahlehi J 

Introduction  

[1] The dismissals which the applicants are challenging in this matter occurred in a 

1999. Three of the applicants have since passed away. The matter concerns the 

fairness or otherwise of the dismissal of the applicants arising from the alleged  

refusal to work the restructured working hours which arose due to the  

introduction of the Basic Conditions of Employment Act 75 of 1997 (the 

BCEA). 

[2] The introduction of the BCEA necessitated the re-arrangement of the hours and 

the shifts which the employees of the respondent were expected to work. An 

agreement was in this regard concluded between the National Union of Mine 

Workers (the NUM) the Work’s Council on the one hand and the respondent on 
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the other, extending the shift hours from 8 (eight) to 12 (twelve) hours. Some 

employees were not happy with the new arrangement. 

The parties 

[3] At the time of instituting the action there were 19 applicants. Four of the 

applicants have since died. The parties agreed that the executors/executrix of 

those estates whose letters of appointment have been produced should be 

substituted for the deceased. In this respect applicants numbers 16 (sixteen) Mr 

Dennis Molotsi and 19 (nineteen) Mr Obakeng Hebe are substituted by the 

respective executors of their deceased estates. 

[4] It was further agreed between the parties, that substitution would be assumed to 

have been granted on production of the letters of executorship in the cases of 

applicants numbers 17 (seventeen) Mr Abel Mahai and 18 (eighteen) Mr Peter 

Malisi.   

[5] The applicants numbers 6 (six) Mr Frans Matlhwane, 8 (eight) Mr Thobias Tiro 

and 11 (eleven) Mr Philemon Maluleka did not attend the proceedings on any of 

the days when the matter was heard. They have subsequently file affidavits 

explaining their non attendance. Their explanation is reasonable and acceptable. 

[6] The respondent is Eastern Platinum Mine Limited, a company registered in 

terms of the company laws of the Republic of South Africa. 
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Background facts  

[7] As indicated above the NUM and the Employees’ Council concluded an 

agreement regarding the shift hours. The agreement was signed on the 26th 

November 1999 and was to come into effect on the 1st December 1999. 

[8] The applicants left for leave on the same day that the agreement was signed and 

only returned on the 1st December 1999, the day on which the terms and 

conditions of the agreement was to come into effect. The respondent had on that 

day already drawn a new roster which was in line with the agreement and 

provided for a twelve hour shift (the new shift). The employees seem to have 

been adamant that because they were not party to the agreement they would 

continue to work an 8 (eight) hour shift (the old shift).  

[9] On the 4th December 1999 the applicant commenced their duties at 7 (seven) in 

the morning and after 8(eight) hours stopped working and left the work place. In 

other words the applicants did not work according to the new shift system.  

[10] On Sunday afternoon management distributed a memorandum dated 4th 

December 1999, which amongst other things referred to the agreement that had 

been reached and informed the applicants that they had failed to work the 12 

(twelve) hour shift and if they repeated this again they would be disciplined and 

further that should they have grievances they should raise them with the 

Employee’s Council. 

[11] The following day, Monday 5th December 1999, the applicants were suspended 

and issued with a notice to attend disciplinary hearings. 
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[12] The case of the applicants in essence is that they had a discussion on the 1st 

December 1999, with Mr Breedt regarding their unhappiness about the new shift 

system. He according to them told them that they could continue working 

according to the old roster. 

[13] On the 8th December 1999, the applicants were dismissed for embarking on an 

unprotected industrial action. In arriving at the decision to dismiss the applicants 

the respondent took into account the warning the applicants are alleged to have 

received on the 14th November 1999, related to another work stoppage. 

[14] Mr Landmann for the applicants, in his opening statement indicated that the 

issue which the Court had to determine was whether: 

(a) There was an agreement that the applicants could continue working 

according to the old roster. 

(b) It was fair to impose a sanction of dismissal in circumstances where the 

applicants were issued with a written warning prior to the disciplinary 

hearing. 

(c) It was appropriate to impose a sanction of dismissal when the applicants 

were away when the new roster was agreed to and implemented.  

[15] Mr Van As for the respondent submitted that the central issue was whether or 

not there was an agreement that the applicants were not required to work the 

new shift. The respondent’s case in this regard is that there was no agreement 

between it and the applicants that they would continue working the old shift.  
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The case of the Respondent 

[16] The first witness of the respondent, Mr Breedt who at the time the dispute in 

1999, was one of the senior managers, testified how shifts arrangements were 

from 1st December 1999, changed and aligned with BCEA hours of work. He 

testified that on Saturday the applicants left at 15h00 after working an 8 (eight) 

hour shift and they repeated this on Sunday. He denied the averment of the 

applicants that they approached him regarding the issue of the change in the 

shift system and that if they had he would never have given them permission 

because the next gang was to commence at 19h00 both on Saturday and Sunday.  

[17] Mr Breedt further testified about the consequences of the work stoppage and 

according to him the total loss that the respondent suffered as a result of the 

applicants abandoning their work amounted to approximately a million. He also 

testified that he did not have authority to authorize the applicants to work a 

shorter period. He confirmed that the applicants were away from work between 

the 26th November 1999 and the 1st December 1999. The applicants were 

according to him informed about the changes to the shift system when they 

reported for work on the 1st of December 1999 and this was done by their 

foreman Mr Peter Tabane.  

[18] As concerning why the, applicants were not disciplined for working the old shift 

on 1st December 1999, Mr Breedt testified that the reason for that was because 

they were on a “spare” which meant that if they finished cleaning they could 

knock off. He denied ever calling the applicants into the foreman's office and 
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discussing with them their complaints about the new shift system. He further 

testified that the, applicants worked again 8 (eight) hours on Sunday. They were 

issued with letters on the same day but he was not presented when the letters 

were handed to applicants. He further testified that on Saturday, Peter Tabane 

told him and other managers that the employees were not willing to work the 

new shift system and that he took the view that they were guilty for refusing to 

work in accordance with the new system. The matter was then discussed with 

two other managers and the three of them took the view that the applicants were 

acting against the interest of the company. 

[19] He also testified about the work stoppage on the 14th November 1999, but could 

not remember if other gangs were involved in that work stoppage. He conceded 

that there is a possibility that the other gangs may have been involved. The issue 

about work stoppage on the 14th November 1999, concerned the Sunday 

payment. He also testified that he knew about the written warning issued for the 

incident of the 14th November 1999 but did not see the warnings when they 

were issued to the applicants. When asked during cross-examination what his 

view was when the conduct of the applicants were discussed between him and 

the other managers, he responded by indicating that what went on in his mind 

was that they should be disciplined. As concerning what transpired during the 

disciplinary hearing, Mr Breedt indicated that he could not remember what the 

defenses of the applicant were.  

[20] He further testified that during the process of the disciplinary hearing he 

discussed the case with Mr Van Heerden but could not recall whether they 
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discussed the issue of dismissing the applicants. He also in this regard indicated 

that Mr Van Heerden told him that he should find the applicants guilty. Having 

found the applicants guilty he used the standard form to determine the sanction. 

In this respect he indicated that he would have had the discussion with Mr Van 

Heerden who would then have spoken to the HR person. A decision to dismiss 

was according to him taken by Mr Van Heerden and the HR person and he 

simply recorded the decision.  

[21] The second witness of the respondent Mr Sello Peter Tabane was the shift 

foreman for gang 104 during 1999. He testified that he came back to work on 

the 1st December 1999, having also been away since the 26th November 1999. 

He testified that when the shift started on that day he had a meeting with the 

applicants and explained to them how the new shift system was going to work. 

There was no comment or questions from the applicants after explaining to them 

how the system would work according to Mr Tabane. He testified that on the 4th 

December 1999, the shift started at 06h45 and at 15h00 all the applicants left 

and only 5 (five) members of the gang continued to work. The applicants left 

without saying anything. Mr Tabane testified that he reported the matter to Mr 

Breedt who told him to check whether everybody had left. He closed the section 

after satisfying himself that everybody had left.  

[22] The following morning when the applicants arrived, Mr Tabane was with Mr 

Breedt and the HR manager. According to him, he met with the applicants and 

explained to them that they were required to work in terms of the new roster and 

thereafter handed to them the memorandum. The applicants did not accept the 
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memorandum and ignored him. They again worked until 15h00 and when they 

left he told them that they were supposed to work until 19h00. 

[23] The memo which was issued to the applicants reads as follows: 

“SUBJECT: ABANDONING PLACE OF WORK / REFUSAL TO WORK. 

Plant Management, the National Union of Mineworkers and the Eastern 

Platinum Plant Council negotiated and reached an agreement with 

regards to the issues of: 

Sunday Payment 

45 hour workweek  

and combined 8 and 12 hour shift roster. 

This agreement was reached and signed on 26 November 1999, with the 

agreed implementation date on 1 December 1999. This is an interim 

agreement pending the outcome of the current negotiations at the Central 

Forum level. New shift rosters for December have been printed and 

distributed to all, including yourselves.  

In terms of the above agreement, you are required to work 12 hour day 

shifts on 4 and 5-December 1999. Abandoning your place of work at 

15:00 on 4 December 1999 is serious and is seen, as blatant refusal to 

work. Management reserves the right to take the necessary disciplinary 

action. 
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You are thus formally informed that disciplinary action will be taken in 

this regard. You are further warned that should you again abandon your 

place of work and continue with your refusal to obey the agreement, that 

this will be addressed as a separate offence and further disciplinary 

action will be taken against you, aggravating your case. Please also note 

that some of you are already on a final warning for participating in an 

unprotected strike during the previous weeks. 

We therefore request you to continue with your work as per agreement, 

should you however be dissatisfied with the agreement, you should voice 

your concerns with your representatives and the Plant Council in order 

for the appropriate channels to be followed. 

I urge you to be responsible in your attitude and actions.” 

Legal principles 

[24] The respondent contended that the actions of the applicants amounted to a work 

stoppage and that such action did not comply with the provisions of section 64 

of the Labour Relations Act 66 of 1995 (the LRA). It is for this reason that the 

applicants were found guilty of misconduct. In addition to providing for the 

right to strike and recourse to a lock-out, section 64 of the LRA provides for a 

procedure to be followed for the strike to be regarded as protected. The essential 

and initial procedure to ensure that the strike action is protected is provided for 

in section 64(1)(a) which provides that:  

“(1) … 
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(a) the issue in dispute has been referred to a council or to the 

Commission as required by this Act; and  –  

(i) a certificate stating that the dispute remains 

unresolved has been issued; or 

(ii) a period of 30 days, or any extension of that period 

agreed to between the parties to the dispute, has 

elapsed since the referral was received by the council 

or the Commission; and after that – 

(b) in the case of a proposed strike, at least 48 hours’ notice of 

the commencement of the strike, in writing, has been given to 

the employer, …” 

[25] In terms of Schedule 8: Code of Good Practice: Dismissal, the guidelines set out 

in the schedule firstly recognize that participation in a strike that does not 

comply with the provisions of Chapter IV constitutes misconduct. The code 

further recognizes that participation in an unprotected strike, like any other 

misconduct, does not always deserve dismissal. The substantive fairness of 

dismissal in cases of unprotected industrial action has to be determined in the 

light of the facts of the case, including: 

“(a) the seriousness of the contravention of this Act; 

(b) attempts made to comply with this Act; and 
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(c) whether or not the strike was in response to unjustified conduct by 

the employer.” 

[26] It is further provided in the Code of Good Practice item 6(2) that: 

“(2) Prior to dismissal the employer should, at the earliest opportunity, 

contact a trade union official to discuss the course of action it 

intends to adopt. The employer should issue an ultimatum in clear 

and unambiguous terms that should state what is required of the 

employees and what sanction will be imposed if they do not comply 

with the ultimatum. The employees should be allowed sufficient 

time to reflect on the ultimatum and respond to it, either by 

complying with it or rejecting it. If the employer cannot reasonably 

be expected to extend these steps to the employees in question, the 

employer may dispense with them.” 

[27] The purpose of an ultimatum is to afford the striking employees an opportunity 

to consider their position before action which may have dire consequences is 

taken against them. See National Union of Metal Workers Union of SA & 

Others v Elm Plastics Pty Ltd (1989) ILJ 328 (IC).  

[28] The other purpose of an ultimatum is to entice employees who had embarked on 

an industrial action to resume their duties. The other purpose which is 

fundamental to the fairness of the consequent dismissal that followed thereafter 

is to offer employees a hearing.  
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[29] The Labour Court per Todd AJ in NUM & others v Billard Contractors CC & 

another [2006] JOL 17286 (LC), in interpreting the Labour Appeal Court’s 

decision in Modise v Steve’s Spar Blackheath [2000] 5 BLLR 496 (LAC), held 

that an employer is obliged to give unprotected strikers a hearing before issuing 

an ultimatum and the second hearing after failure to comply with the ultimatum. 

The Learned Judge in my view correctly indicates in that judgment that the 

purpose of the first hearing is to discuss whether the strike was indeed 

unprotected and whether an ultimatum may fairly be issued. The purpose of the 

second hearing is to establish whether the employees were to blame for not 

complying with the ultimatum. 

[30] In Modise’s case (at paragraph [73]), the Labour Appeal Court when dealing 

with the purpose of a hearing and ultimatum had the following to say: 

“A hearing and ultimatum are two different things. They serve separate 

and distinct purposes. They occur or, at least ought to occur, at different 

times in the course of a dispute. The purpose of a hearing is to hear what 

explanation the other side has for its conduct and to hear such 

representations as it may make about what action, if any, can or should 

be taken against it. The purpose of an ultimatum is not to elicit any 

information of explanations from the workers but to give the workers an 

 opportunity to reflect on their conduct, digest issues and, if need be, seek 

advice before making the decision whether to heed the ultimatum or not.” 
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[31] In clarifying the need for the audi alterem rule the Labour Appeal Court (at 

paragraph [96] had the following to say:  

[96] In the light of all the above I have no hesitation in concluding that 

in our law an employer is obliged to observe the audi rule when he 

contemplates dismissing strikers. As is the case with all general 

rules, there are exceptions to this general rule. Some of these have 

been discussed above. There may be others which I have not 

mentioned. The form which the observance of the audi rule must 

take will depend on the circumstances of each case including 

whether there are any contractual or statutory provisions which 

apply in a particular case. In some cases a formal hearing may be 

called for. In others an informal hearing will do. In some cases it 

will suffice for the employer to send a letter or memorandum to the 

strikers or their union or their representatives inviting them to 

make representations by a given time why they should not be 

dismissed for participating in an illegal strike. In the latter case the 

strikers or their union or their representatives can send written 

representations or they can send representatives to meet the 

employer and present their case in a meeting. In some cases a 

collective hearing may be called for whereas in others – probably 

a few – individual hearings may be needed for certain individuals. 

However, when all is said and done, the audi rule will have been 

observed if it can be said that the strikers or their representatives 
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or their union were given a fair opportunity to state their case. 

That is the case not only on why they may not be said to be 

participating in an illegal strike but also why they should not be 

dismissed for participating in such strike (See Zenzile’s case at 

(1991) 12 ILJ 259 (A) at G–H). 

[32] In dealing with the timing when an employer should comply with the audi 

alterem  at paragraph [75]  the Labour Appeal Court in Modise’s case (supra) 

said:  

“[75] Maybe the right time for the observance of the audi rule is before 

an ultimatum can be issued because, at that stage, unlike when the 

ultimatum has been issued, the employer may be more amenable to 

persuasion. If the observance of the audi rule must take place 

before an ultimatum is issued, the way it could work may well be 

the following: the employer would invite the strikers or their union 

or their representatives to make representations by a given time 

why they cannot be said to be participating in an illegal or 

illegitimate strike and, if that is so, why they should not be issued 

with an ultimatum calling upon them to resume work by a certain 

time or be dismissed. The dismissal would only result from a 

failure to comply with such ultimatum. If, after hearing or reading 

their representations, the employer is satisfied that the strike is 

illegal or illegitimate and that it would not be unfair to issue an 

ultimatum at that stage, he could then issue an ultimatum calling 
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upon them to resume work by a certain time or face dismissal. If 

they complied with the ultimatum, he would not dismiss them. If 

they failed to comply with the ultimatum, he would then be entitled 

to dismiss. In that case there would have been an observance of the 

audi rule and the employer will have been able to dismiss those 

who defy his ultimatum. In that case there can be no complaint by 

the strikers that they were not given an opportunity to state their 

case before they could be dismissed. It may well be that this is how 

the audi rule can be observed in the context of a strike and an 

ultimatum but, as I have already said, it is not necessary to decide 

the point.” 

[33] Van Niekerk AJ (as he was then) held in Avril Elizabeth Home for the Mentally 

Handicapped v CCMA & Others [2006] 9 BLLR 833 (LC), at page 840 para I 

that: 

“This conception of the right to a hearing prior to dismissal (what the 

committee of experts refers to as a preceding opportunity for “dialogue 

and reflection”) is reflected in the Code. When the Code refers to an 

opportunity that must be given by the employer to the employee to state a 

case in response to any allegations made against that employee, which 

need not be a formal enquiry, it means no more than that there should be 

dialogue and an opportunity for reflection before any decision is taken to 

dismiss…” 
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[34] The first inquiry in the determination of a fair dismissal in matters of this nature 

is to determine whether or not there is a good and valid reason for the dismissal 

of strikers. The fact that a strike is not in compliance with the provisions of the 

Labour Relations Act does not automatically lead to the conclusion that the 

dismissal was fair. In this respect, in addition to showing that the employees’ 

conduct constituted misconduct in that it was not in compliance with the law, 

the employer has to also show that the dismissal was fair taking into account the 

surrounding circumstances. 

[35] The second inquiry in the determination of the fairness of dismissals of strikers 

entails an investigation into the fairness of the ultimatum issued against the 

strikers. The second inquiry entails the determination of whether the dismissal 

pursuant to the ultimatum was fair including the fairness of the sanction. In the 

evaluation of the fairness of the dismissals following the issuance of the 

ultimatum, the following factors are to be taken into account; (a) the response of 

the employee on receipt of the ultimatum, (b) were there any attempts at 

compliance with the ultimatum by the employees, (c) the explanation for non 

compliance by the employee, and (d) the circumstances that prevailed between 

the issuance of the ultimatum and the dismissals. And the most critical factor as 

indicated earlier is whether the employees were afforded an opportunity to 

reflect on the terms and conditions of the ultimatum. See National Union of 

Metalworkers of SA v GM Vincent Metal Sections (Pty) Ltd [1999] 2 All SA 358 

(A) and W.G Davey (Pty) Ltd v Metal Workers Union of SA (1999) 20 ILJ 2017 

(SCA).  
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[36] In compliance with the principles of fairness an ultimatum must:  

(a) be communicated to the striking employees; 

(b) the communication must be in language easily understood by the 

employee- preferably it should be their home language; 

(c) the terms of the ultimatum must clearly indicate what is expected of the 

employees, including the time frame within which they are expected to 

comply and where compliance must be carried out; 

(d) more importantly indicate the possible consequences of their failure to 

comply with the terms of the ultimatum; and 

(e) the employees must be given sufficient time within which to consider 

their position in relation to compliance or otherwise with the terms of the 

ultimatum. 

Analysis of the facts and submissions of the parties 

[37] There seems to be no dispute about the fact that the applicants were not willing 

to work in accordance with the new shift system. They insisted on working in 

terms of the old shift system. The difficulty that arises on the facts before the 

Court is that there are two conflicting versions as to what management’s 

response was to their demand when they insisted on working the old shift 

system. The version of the applicants is that they continued working on the 

basis of the old shift system pursuant to an agreement reached with Mr Breedt. 
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[38] The respondent denies that Mr Breedt ever agreed or held a meeting to discuss 

the matter with the applicants. It is trite that when faced with conflicting and 

irreconcilable versions the triar of fact has to resort to the use of the 

probabilities and or credibility of the witness to determine which version is 

more probable than the other. 

[39] The probabilities in the present instance in my view, support the version of the 

applicants. In this respect it is strange in my view that the respondent did 

nothing or said anything when the applicants left the work station on Saturday. 

There is no evidence that Mr Tabane approached applicants as they were 

leaving to remind them that the system had changed and that they were required 

to continue working for a further 4 (four) hours. However, he immediately 

informed his seniors that the applicants had left. Nothing seems to have been 

said to him about either approaching them at the bus rank to instruct them to 

come back or to indicate to them that what they were doing was wrong. It is also 

strange if the version of the respondent was to be accepted that nothing is said to 

the applicants when they arrive for work the following morning. They are not 

called to any meeting nor any written communication is sent to them  to say 

what they did the previous day was wrong and that they should not continue 

with such conduct. This conduct in my view accords with the conduct of a 

person who knew why the applicants left early.    

[40] Even though the applicants did not follow the required procedure as set out in 

section 64 of the Act, before embarking on their refusal to work in terms of the 
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new roster, the respondent is in law still duty bound to ensure that the dismissal 

is both substantively and procedurally fair.  

[41] In the light of the above, it is my view that the dismissals of the applicants were 

unfair alternatively too harsh a sanction was imposed regard being had to the 

following factors:  

(a) The circumstances that prevailed prior to the work stoppages. 

(b) The stoppages lasted for few hours. 

(c) The respondent failed to involve the applicants prior to issuing the memo. 

(d) The chairperson failed to apply progressive discipline in imposing the 

dismissal sanction in that he considered no other sanction other than 

dismissal. 

[42] An important aspect in the consideration of the fairness of the dismissal of the 

applicants by the respondent, is that although the agreement reached between 

the union and the Workers Council was concluded on the day they were leaving 

for their leave the evidence suggest that they were not aware of the conclusion 

of the agreement on that day. There is evidence that suggest that the union 

organized a meeting to address the employees about the agreement reached with 

management. However, there is no evidence that the applicants attended that 

meeting. Account should also be taken that the new roster was to be 

implemented on the very day they reported for work which is the 1st December 

1999. 
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[43] In my view whilst Breedt denies ever agreeing that gang 104 could continue 

using the old roster, to the contrary the probabilities seems to support the 

version of the applicant that he did. This he could have done, regard being had 

to the fact that the new roster was an interim arrangement pending the 

negotiations for final agreement at the bargaining council. He was the most 

senior person and regard being had to the seriousness of this matter he is likely 

to have been closely involved with it. That is the reason why Mr Tabane, 

contacted him immediately he noticed that the applicants had left their work 

stations and seems to have taken no initiative on his side to address the problem.  

[44] The probabilities also in this regard support the view that, management may not 

have discussed the roster with gang 104, prior to its introduction because firstly 

by the time the agreement was concluded, they had already left and secondly at 

the time it was posted on the notice board they were still away. They came back 

on the very day the new roster was to take effect. 

[45] It is difficult to accept the version of Mr Tabane that the applicants had nothing 

to say about the roster when he allegedly met and explained it to them. It seems 

to me the most persuasive version is that of the applicant that the person they 

met with was Mr Breedt who they persuaded to stay the implementation of the 

new roster pending finalization of the matter at the bargaining council. Mr 

Breedt is the most likely person to have met with the applicants regard being 

had to the importance of the matter. The version that Mr Tabane is the one who 

met with gang 104 should be rejected, because it is unbelievable that a group of 

people, who on his version were very vocal on issues, would have remained 
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quite on a matter of such importance. Their shift system was dramatically 

changed and they were to lose on overtime because of the new shift system. The 

one aspect that made Mr Tabane, an unreliable witness is that his version was 

contradicted by that of Mr Maimane regarding the time at which the memo was 

handed to the employees. According to him, the applicants were handed the 

memo in the morning when they reported for work. Mr Maimane’s version 

which supports that of the applicants is that the applicants were handed the 

memo on Sunday after 15h00. 

[46] There is also good reason to reject the version of Mr Breedt that he did not meet 

with the applicants and agreed that they could continue working on the basis of 

the old roster. He like Mr Tabane is an unreliable witness. He firstly failed 

without any reason, to follow the guidelines for conducting a disciplinary 

hearing. He only disclosed the fact that his determination that the applicants 

were guilty was made by someone else only under cross-examination. This 

disclosure cannot in my view, contrary to the argument of Mr Van As, for the 

respondent be regarded as a sign frankness and honesty. An honest and frank 

person would in my view have disclosed these facts much earlier, and this 

would in all probabilities have curtailed the issue of procedural fairness in as far 

as this matter was concerned. 

[47] It is common cause that gang 104 worked 8 hours on Saturday i.e. they knocked 

off at 15h00. There is no evidence of anyone attempting to stop them or 

indicating to them that what they were doing was wrong and that that could 

have serious consequences for them. This in my view, accord with the view that 
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management had through Mr Breedt agreed that they could continue working in 

terms of the old roster pending the finalization of the matter at the bargaining 

council. If for any reason, which is not apparent from the version of the 

respondent’s, management did not see, the applicants when they stopped 

working, the question is why if they believed what they were doing was wrong, 

approached them as they boarded the bus and indicated to them the stand taken 

by management regarding their conduct. What is also strange is that, 

management said nothing to the applicants on Sunday when they arrived in the 

morning. If for whatever reason management, was not able to address the 

applicants as they were leaving their work stations on Saturday or approach 

them as they boarded the bus, then logic suggest that they would have 

confronted them the first thing when they arrive in the morning of Sunday and 

reprimanded them for what they did the previous day. This further tilts the 

probabilities towards support for the contention that they were told to work the 

old shift system pending the finalization of the matter at the bargaining council. 

[48] With the understanding that they were entitled to work in terms of the old roster 

the applicants knocked off at 15h00 again on Sunday. This time around they 

were issued with the memorandum referred to earlier. The memo was handed to 

them by Mr Breedt and Mr Tolken. 

[49] According to Mr Maimane, the decision to hold disciplinary hearings to 

discipline the applicants was taken on Sunday. The charges against the 

applicants were according to that decision to be prepared by him (Maimane) and 
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would in terms of that decision serve the disciplinary hearing notices to the 

applicants when they came in on Monday. 

[50] In terms of the memo, the full contents of which are quoted in full above, the 

applicants were addressed concerning abandoning their work station on the 4th 

December 1999. Thus the reading of the memo suggests clearly that the 

respondent was not concerned about what happened on Saturday, 3rd December 

1999. The memo did not give the applicants an opportunity to reflect on their 

action and the consequences that may follow as a result thereof. The wording of 

the memo is not very clear. At one level it states that the respondent reserved the 

right to take disciplinary action against the applicants, suggesting that this 

would happen if they were to continue with their action. At another level the 

applicants are informed that disciplinary action would be taken against them. 

The memo does not in this respect indicate that the action of leaving at 15h00 

was illegal and that it constituted an unprotected industrial action. 

[51] As concerning the Monday shift, it is common cause that the applicants reported 

for work in the morning in terms of the old roster. It has already been indicated 

that the applicants were never confronted by anyone from management to 

indicate that what they were doing was wrong and tantamount to an illegal 

industrial action. The applicants were suspended pending the outcome of the 

disciplinary action. This accords with the testimony of Mr Maimane that the 

decision to discipline the applicants was taken on Sunday. In other words the 

respondent never intended offering the applicants a hearing nor enticing them to 

return to work on the basis of what was stated in the memo. The action of the 
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respondent on Monday denied the applicants sufficient time to reflect and 

consider whether they still wished to continue with the action they were alleged 

to have embarked on. 

[52] The issue of the ultimatum aside, it seems to me that on the proper analysis of 

the facts and circumstances of this case it would not be unreasonable to 

conclude that in the light of the agreement concluded between the parties to this 

litigation, the conduct of the applicants did not constitute an industrial action. 

The respondent had acceded to their demand by agreeing that the new roster 

will not be implemented pending the finalization of the issue at the bargaining 

council. 

[53] However, the dismissal would still remain unfair even if the above conclusion 

was to be regarded as incorrect. The dismissal would be unfair regard being had 

to the facts and circumstances of this case, which I have already enumerated 

above. In short the dismissal was too harsh a sanction. 

[54] Turning to the issue of the final written warning for the alleged industrial action 

which took place on 14th November 1999, the applicants have placed its validity 

in question. The evidence of the existence of the final written warning is in 

doubt. 

[55] The applicants also pleaded in consistency in the application of discipline in that 

gang 102 was not disciplined in that they also did not follow the new roster. The 

respondent sought to distinguish the conduct of gang 104 to that gang 102  on 

the basis that gang 102 was wrongfully given a day off by their supervisor Mr 
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Manyane. Mr Maimane testified that Mr Manyane was disciplined for 

permitting his gang not to work on the 8th December 1999. The contention of 

the respondent is unsustainable, because if Mr Manyane was guilty of giving his 

gang unlawful instruction why was he charged with “mass action” particularly 

if regard is had to the fact that on the version of the respondent he acted alone. 

The remedy 

[56] The LRA provides that the appropriate remedy where the dismissal has been 

found to be unfair to be reinstatement unless it is impracticable or inappropriate 

to do so. In my view, it would not be appropriate in the circumstances of this 

case to order reinstatement regard being had in particular to the length of period 

since dismissal, and that if reinstatement was ordered the applicants would have 

to under go both the medical and competency tests. 

Conclusion  

[57] In the light of the above, I find the dismissals of the applicants to have been 

both procedurally and substantively unfair. If I am incorrect in my conclusion 

that the probabilities favours the view that Mr Breedt had given permission for 

the applicants to continue working in accordance with the old shift, I would still 

be of the view that the dismissal was unfair because the sanction was to harsh in 

the circumstances. But, for what I have already stated above, I would ordinarily 

have ordered reinstatement of the applicants. In my view reinstatement is an 

inappropriate remedy and therefore the applicants ought to receive the 

maximum compensation for their unfair dismissal. 
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[58] In the premises the following order is made: 

(i) The applicants, numbers 16 (sixteen) Mr Dennis Molotsi and 19 

(nineteen) Mr Obakeng Hebe are substituted by the executors of their 

deceased estates. 

(ii) The dismissals of the applicants were both procedurally and 

substantively unfair. 

(iii) The respondent is ordered to pay each of the applicants compensation 

equivalent to 12 month’s salary calculated at the salary that each of the 

applicants received at the time of their dismissal. 

(iv) The executors of the estates of applicants, numbers 17 (seventeen) Mr 

Abel Mahai and 18 (eighteen) Mr Peter Malisi would be regarded as 

substituting the two deceased applicants upon production of letters of 

appointment as executors/executrix by the Master of the High Court. 

(v) The respondent is to pay the costs of the applicants. 

 

_______________ 
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