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IN THE LABOUR COURT OF SOUTH AFRICA 

HELD IN JOHANNESBURG 

REPORTABLE 

                                                            CASE NO: JR 1748/07 

In the matter between:        

SIMON TSIE        APPLICANT 

AND 

COMMISSIONER NTOBEKHAYA  

NAMCOTYWA       1ST
 RESPONDENT 

COMMISSION FOR CONCILIATION, 

MEDIATION AND ARBITRATION   2ND
 RESPONDENT 

ERM TOURS TRAVELS (PTY) LTD   3RD
 RESPONDENT                                      

                                                          JUDGMENT             

 

Molahlehi J 

Introduction 

[1] The applicant in this application seeks an order reviewing and setting aside the 

ruling of the first respondent under case number GAJB 333055-05 dated 21st 

November 2006. The issue which the Commissioner had to determine during the 

arbitration proceedings was whether or not the applicant was dismissed by the 

third respondent. The Commissioner in dismissing the applicant’s application 

reasoned that the applicant had failed to prove that he was dismissed. 
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[2] The applicant has also applied for condonation for the late filing of the review 

application. The third respondent has filed an application to dismiss the review 

application in terms of rule 11 of the Rules of the Labour Court. The applicant 

further applied for the condonation for the late filing of the opposing papers to 

the application to dismiss. 

Background facts 

[3] The applicant was prior to his dismissal employed as an airport porter at OR 

Tambo Airport and was paid a weekly salary of R700 00 per week. 

[4] The access control and identification of all employees working at the airport is 

the responsibility of the Airport Company of South Africa (ACSA). ACSA 

grants access and identification cards for all employees at the airport. Those 

identification cards may be reviewed or revoked by ACSA at any time. In the 

event of non renewal or revocation, an employee affected by such decision will 

no longer have access to the airport. 

[5] Apparently, the identification card of the applicant expired during September 

2005 and ACSA denied its renewal. Attempts to have ACSA review its decision 

not to renew the applicant’s identification card were unsuccessful. 

[6] The case of the third respondent is that it had a meeting with the applicant 

during December 2005, where the problem of the identification card was 

discussed with the applicant and the possible voluntary termination was mooted. 

The termination agreement was according to the third respondent signed by both 

parties on 7th December 2005. The third respondent further contended that the 
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applicant was paid all what was due to him in terms of the contract of 

employment, upon his signature of the agreement. 

[7] The applicant testified during the arbitration hearing that on his return from his 

off days, he was told not to touch “any of my job description because I am no 

longer working.” He was then instructed to phone the manager Mr Boshoff. He 

was told, when he contacted Mr Boshoff that there were some documents which 

he needed to sign because his employment had been terminated. 

[8] On arrival on the date arranged for him to sign he met with a female known as 

Caroline who required him to sign the document as soon as possible. The 

applicant further testified that he signed the documents without any person 

reading them to him or explaining that he was signing a voluntary resignation. 

[9] As concerning the revocation of his access permit, the applicant testified that on 

a particular day he represented one of his colleague and when he entered an 

office presumably where the matter concerning his colleague was to be 

considered, he was asked why he was representing him. It was at that stage that 

a manager confiscated his access permit. He continued rendering his services 

from the 23rd September to 30th November, without an access permit. 

[10] During cross-examination the employee conceded having signed the 

termination agreement but contended that he assumed he was signing for his 

dismissal.  

[11] Clause 1.2 of the agreement reads as follows: 
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“This agreement is entered into by the Employee of his/her own desire 

and accord. It is recorded that the Employee was not in any manner 

forced or coerced to conclude this agreement.” 

[12] Clause 2.3 of the agreement reads as follows: 

“The Employee fully understands and he is aware of all the provisions of 

this agreement.” 

[13] The applicant was questioned at some length during the cross-examination 

about the issue of his alleged dismissal. The reading of the record at page 84 

shows the following: 

“MR SCHOEMAN: You are changing your story sir. First you said 

Caroline said you are dismissed; you must come in and sign 

documentation. Now you are saying no Caroline said you must come in; 

you are dismissed but the big boss will explain it to you further.-Yes it is 

like that. 

If you are saying you were dismissed where is the proof that you were 

dismissed? Where is your proof in your letter of dismissal? - Madam 

Commissioner he says he was told that your services have been 

terminated, you are dismissed and as a result he said he had no powers to 

force himself into work when he has been told that his services had been 

terminated. 



 5

I want you to show me proof that you were dismissed.—How will I give 

the proof to indicate that I have been dismissed because I was told 

verbally and I was even told that if I do not believe I should phone the 

bigger boss?” 

Grounds of review 

[14] The applicant contends that the Commissioner committed a gross irregularity in 

accepting the evidence of the third respondent that he resigned and if it was so 

why was it necessary for an agreement of termination between the parties. The 

applicant further contended in this regard that the third respondent never 

produced a resignation letter confirming that he had resigned. 

[15] The applicant further attacks the arbitration award on the basis that the 

Commissioner failed to apply her mind to the merits of the matter before her in 

that she accepted termination agreement although the document containing the 

agreement was not initialled confirming that he was familiar with the contents 

thereof. 

Legal principles applicable to condonation 

[16] The principles applicable to the consideration of condonation are well 

established in our law. In terms of these principles the court has a discretion 

which is to be exercised judicially after taking into account all the facts before it. 

The factors which the court takes into consideration in assessing whether or not 

to grant condonation are: (a) the degree of lateness or non compliance with the 

prescribed time frame, (b) the explanation for the lateness or  the failure to 
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comply with time frames, (c) bona fide defence or prospects of success in the 

main case; (d) the importance of the case, (e) the respondent’s interest in the 

finality of the judgement, (f) the convenience of the court; and (g) avoidance of 

unnecessary delay in the administration of justice. See Foster v Stewart Scott Inc 

(1997) 18 ILJ 367 (LAC). 

[17] These factors are not individually decisive but are interrelated and must be 

weighed against each other. In weighing these factors for instance, a good 

explanation for the lateness may assist the applicant in compensating for weak 

prospects of success. Similarly strong prospects of success may compensate the 

inadequate explanation and the long delay. The prospects of success entail an 

assessment of the likelihood or chance of success when the main case is heard. 

See Saraiva Construction (PTY) Ltd v Zulu Electrical and Engineering 

Wholesalers (PTY) Ltd 1975 (1) SA 612 (D) and Chetty v Law Society 1985 (2) 

SA at 765A-C. 

[18] In order to succeed the applicant in a condonation application has to show good 

cause is tendering an explanation that shows how and why the default occurred. 

There is authority that the court could decline the granting of condonation if it 

appears that the default was wilful or was due to gross negligence on the part of 

the applicant. In fact the court could on this ground alone decline to grant an 

indulgence to the applicant. 

[19] The leading case which is often quoted in dealing with condonation is Melane v 

Santam Insurance Co Ltd, 1962 (4) SA 531 (A) In that case and at page 532C-F, 
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the Court held that without a reasonable and acceptable explanation for the 

delay, the prospects of success are immaterial, and without prospects of success, 

no matter how good the explanation for the delay, an application for 

condonation should be refused. It has also been held by the courts that the 

applicant should bring the application for condonation as soon as it becomes 

aware of the lateness of its case. 

Explanation for the lateness 

[20] In applying the above legal principles to the facts of the present case, it is clear 

that the review application was very late, the explanation for the lateness is 

insufficient and unsatisfactory. The prospects of success are weak if not non 

existent. The reason for this conclusion is set out below. 

[21] The reasons for the delay in filing the review application are set in the 

Applicant’s founding affidavit as follows: 

 “5.1 The award was issued on the 21st November 2006 and served on my 

Union representative on the 5th December 2006. 

 5.2 On the 15th December 2006 I consulted with my Union official who 

explained the contents of the Award to me. 

 5.3 After explaining the award to me, I informed my Union official that 

I’m not happy with the 1st Respondent’s ruling. 
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 5.4 The Union official informed me that if I want to take the matter 

further I should raise an amount of R2000.00 required for the 

purpose of having the records transcribed. 

 5.5 I told the Union official that I will try to raise the said amount. 

 5.6 I tried to raise the said amount but failed to get same. 

 5.7 And realizing that I was failing to raise that amount, I decided to 

approach the Labour Court during the month of May 2007 to 

inquire if I cannot get assistance from Court. 

 5.8 The Labour Court official advised me to go to the Legal Aid Board 

                and apply for assistance. 

 5.9 In line with the advice I received from the Labour Court official, on 

the 23rd May 2007 I went to the Legal Aid Board where I was given 

a form to complete and after completing the form I was informed 

that I will be phoned to be advised on the outcome of my 

application for Legal Aid. 

 5.10 On the 18th June 2007, I received a call from Johannesburg Legal 

Aid Board to come to its offices. 

 5.11 On the 27th June 2007 I went to Legal Aid Board office where I was 

advised or informed that they appointed my attorney of record to 

assist me. And while there, the legal aid official phoned my attorney 
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of record to set an appointment on my behalf. And an appointment 

for the 4th July 2007 was made. 

 5.12 On the 4th July I consulted with my legal representative who 

assisted me in preparing this application. 

 5.13 In light of the aforesaid, I submit that there was no wilful delay on 

my part in filing this application outside the prescribed time 

frame.” 

[22] The above explanation is clearly unsatisfactory. The identity of the union which 

is alleged to have required the applicant to pay for the record of the arbitration 

proceedings is not disclosed neither does the applicant attach a supporting 

affidavit from the said union. The applicant does not explain what happened 

between the 18th June 2007, when he received the call from the Legal Aid and 

the 27th June 2007, when he went the Legal Aid. He does not in this respect 

explain why he did not go to the Legal Aid as soon as he was told to report at 

their offices on 18th June 2007. 

[23] The weak and unsatisfactory application is also not assisted by the weak 

prospects of success. In essence the case of the applicant is based on the 

proposition that the decision of the Commissioner was incorrect and not that it 

was unreasonable. The applicant based his prospects of success on the grounds 

for review, which therefore necessitates considering to some extend the merits 

of the review application. The merits will be considered to determine the chance 

of the applicant succeeding if the main case of review was to be considered. 
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[24] The test for review is now well settled as being that of a reasonable decision 

maker. The investigation in this test entails enquiry into whether the decision 

reached by the Commissioner is one which a reasonable decision maker could 

not have reached. See Sidumo & Another v Rustenburg Platinum Mines Ltd & 

Others (2007) 28 ILJ 2405 (CC). 

[25] The Commissioner after setting out the evidence which both parties presented 

before her, accepted the version of the third respondent that the applicant was 

not dismissed. The Commissioner further rejected the contention of the applicant 

that he did not know what he was signing when he signed the separation 

document. The Commissioner also found it strange, if the version of the 

applicant was to be believed, that the applicant signed the document without 

knowing what he was signing for. It was also strange according to the 

Commissioner that the applicant never enquired as to what he was signing. 

[26] It is trite that the burden to proof that a dismissal had occurred rested with the 

applicant in terms of section 192 of the Labour Relations Act 66 of 1995. The 

Commissioner found, correctly so in my view, that the applicant had failed to 

show that he was dismissed. The applicant did not deny having signed the 

separation agreement document. He sought to rely on a highly technical point 

that each of the pages of the document were not initialled to confirm that he was 

aware what he was signing for. 

[27] Accordingly the applicant has failed to make out a case warranting interference 

with the Commissioner’s arbitration award. In other words the applicant has 
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failed to show that the decision reached by the Commissioner is one which a 

reasonable decision maker could not have reached. It is also my view that the 

reading of the arbitration award reveals that the Commissioner applied her mind 

to the facts and the issues which were presented by both parties. 

[28] For the above reasons the applicant’s application stands to be dismissed. It 

therefore goes without saying that review application also stand to be dismissed 

It is also not necessary to deal with the applicant’s application for the late filing 

of his opposing affidavit to the application to dismiss the review.  

[29] In the premises the following order is made: 

(i) The condonation for the late filing of the review application is dismissed. 

(ii) The review application is dismissed. 

(iii) There is no order as to costs. 

 

_______________ 

Molahlehi J 

Date of Hearing : 11th June 2009 

Date of Judgment : 8th October 2009 
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