
N F v M C 

The application is brought by the father of the child M, currently six (6) months old, for the return to 

Atlanta, United States of America. The basis of this is that he claims that he did not consent to M 

RESIDING IN South Africa beyond 29 December 2012and that she has been, or will be wrongfully 

retained in South Africa if she is not returned to the USA by that date. The applicant also seeks an 

order that he be granted leave in the event that the respondent elects not to return to the USA, to 

remove M from the mother’s care and to return her to the USA.  

The applicant is a US citizen. The respondent is a South African citizen who since 28 June 2012 has 

been residing in South Africa.  

During 2005 the respondent commenced a PhD program at Georgia Tech, on a scholarship. She 

entered the USA on a J-1 visa which allowed her to complete a PhD and certain post-doctoral work. 

Upon expiry of a J-1 visa one is obliged to return to one’s domicile of origin for a two year period, 

which is a condition for any further immigration or work visa application in the USA. The 

respondent’s J-1 visa expired on 1 September 2012. She has applied for the J-1 visa waiver of the 

two year home residency prior to dating the applicant. The parties were married in Atlanta on 3 April 

2011. 

In July 2011 she was informed that her J-1 visa waiver request had been denied. From this date thus 

the applicant and the respondent knew that she has to return to South Africa.  

During about this time she also learned of the possibility of applying for an O-1 visa. This is a non-

immigrant visa and although it is available it is granted to few applicants and is certainly not 

guaranteed. They consulted a lawyer and learned that one can only apply for an O-1 visa from one’s 

country of origin, thus necessitating her to return to South Africa in any event in order for her 

application to be processed. The respondent however could not start her application for the O-1 visa 

before she had secured employment, since such visa is employment sponsored.  

M was born in the USA on 10 May 2012. She was diagnosed with a rare medical condition. The 

respondent contend that it was due to this condition and her need for assistance in caring for the 

baby that she returned to South Africa sooner than planned.  

The applicant visited on 18 August 2012. Three days after his arrival, the respondent had a summons 

commencing a divorce action issued, been served on him. He returned to the USA four days later. 

Two weeks thereafter the applicant launched the present application.          

 The application for the return is dismissed. 

The court had to establish whether there was a breach of the applicant’s rights of custody in the 

sense of wrongful retention. Although it was agreed between the parties initially that the 

respondent and M would return on 29 December 2012, it was only anticipated. It is common cause 

that the respondent could not live and work in the USA without a visa. Upon the serving of the 

divorce papers on the applicant, the respondent advised him that she did not intend to return to the 

USA as his wife and that she did not intend to return M to her home in Atlanta. 



The court found that it was in the contemplation of the applicant that the respondent might not 

return on 29 December 2012 and that in the event that she does not return she would hand over the 

fragile six months old baby.  

The court found that this application is rather a retaliation conduct subsequent to institution of 

divorce proceedings, and therefore the application failed.     


