
CENTRAL AUTHORITY FOR THE REPUBLIC OF SOUTH AFRICA & J. v B. 

The mother (J) seeks the immediate return to Australia of her son (K), who is now thirteen years old 

and presently residing with his father (B) in Johannesburg.  K objects (through his legal 

representative) to being returned to his mother in Australia. The father has dual Australian and 

South African citizenship.  The settlement agreement between J and B wherein it was agreed the K 

would reside with J and that B would have reasonable rights of contact with him, was made an order 

of the Family Court in Australia in 1999. B SETTLED IN South Africa around May 2004. He regularly 

visited K and K also travelled to South Africa to Visit his father in 2006 and 2008. The mother again 

permitted K to travel to South Africa on 29 November 2010. He was due to return to Australia on 24 

January 2011. On 24 December 2010, the mother received a text message from K informing her that 

he wished to stay in South Africa. He then did not return on the 24 January 2011 to Australia and he 

is still residing with his father in Johannesburg. 

The application for the return of the child to the jurisdiction of the Central Authority of Australia is 

dismissed. Balancing of all the relevant considerations concluded that this is a matter in which the 

child’s objection should prevail.  

The court noted that the retention of K in South Africa is wrongful within the meaning of Article 3 of 

the Hague Convention, and that it must order the child’s return to Australia pursuant to the 

provisions of article 12, unless the respondent or K established  the defence raised which is provided 

by article 13. The defence raised in this matter that K objects to being returned to his mother in 

Australia, requires an interpretation of article 13.  

The applicants submitted that the part of article 13 which related to the child’s objection to being 

returned does not constitute a separate defence. The judge disagreed and stated that even though 

the part of article 13 which related to the child’s objection is not separately numbered, it is separate 

from paragraphs (a) and (b) and constitutes a separate defence. The court further noted that it is 

generally accepted that an exercise of discretion arises under article 13.  

The court then considered whether or not the child is of an age and maturity at which it is 

appropriate to take account of his views, and found it to be in the affirmative. The second applicant 

infers that K’s objection to his return to Australia has been influences by the respondent. The court 

found that the involvement and participation of the father in K’s life cannot be said to have been 

manipulative or has unduly influenced him.  K has maintained his objection throughout the entire 

year. He was unhappy in Australia and has adjusted well in South Africa.  The court found that to 

move K back to Australia now would be a physical and emotional disruption in his life.    

 

  

  


