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TEN YEARS OF EMPOWERING VICTIMS: A SPECIAL FEATURE FROM THE DEPARTMENT OF JUSTICE AND CONSTITUTIONAL DEVELOPMENT

Charter enshrines your right to true justice

A decade of victim empowerment

Minister of Justice Enver Surty. Picture Cindy Waxa

T
he rights of vulnerable groups
in South Africa, women and
children in particular, have re-
cently received a heightened
profile through the 16 Days of

Activism Against Violence Against
Women and Children Campaign, which
ends tomorrow, December 10 2008.

The motivation for this United Nations
Campaign, mirrored by the South African
national campaign, is admirable and must
be universally supported. But a campaign
of this nature also serves to make it glar-
ingly obvious that, within the context of a
country besieged by a litany of reports of
cases of abuse and violent attacks on a
daily basis, a mere 16 days cannot alone
create the level of awareness required to
eliminate this scourge.

The Department of Justice and Consti-
tutional Development, a strong partner in
the 16 Days Campaign, has for some time
been engaged in a number of transforma-
tive initiatives that are focused on empow-
ering the previously victimised and vul-
nerable, and protecting the rights of
victims in South Africa.

“We are resolute about the need to ad-
dress the unacceptable levels of violence
and abuse in this country, and to ensure
our legislation is constantly revised and
enhanced to close the gaps that can impact
on the vulnerable,” says Minister of Jus-
tice Enver Surty.

“A number of critical pieces of legisla-
tion intended to improve the protection of
those under threat have been in operation
for some time, in the case of the Domestic
Violence Act and the Maintenance Act, for
ten years now,” he says.  

One of the Department’s strategic im-
peratives is to provide equal access to jus-
tice for all, with a focus on the poor and the
vulnerable, and those with no previous ac-
cess to, or knowledge of, judicial systems.
Victim empowerment is driven by the
need to create greater awareness of the
rights and resources available to people,
the knowledge of which will ultimately
empower them in a way that removes them
from the cycle of violence. 

There are several programmes that
have been in place that are concerned with
the rights of the abused and in ramping up
protective measures for the victims of
crime.  The approach of the Department
initiatives  is to uphold the dignity and hu-
man rights of victims first and foremost,
but there are also measures in place that
seek to broaden the democratic response
to the accused, particularly in instances
involving children and minors in conflict
with the law.

Important measures addressing these
issues include: the Victim’s Charter, the
Domestic Violence Act, the Maintenance
Act, the Criminal Law (Sexual Offences
and Related Matters) Amendment Act,
and the Child Justice Bill.  

The Gender Directorate in the Justice
Department, recognising the need to ele-
vate the plight of victims in our country,
developed a Victims Charter in co-opera-
tion with many partners and stakeholders.
This initiative, which is firmly rooted in a
human rights approach, represents a move
away from an adversarial and retributive
justice system to an approach of restora-
tive justice.  The challenge is to make the
components of this Charter more widely
understood and distributed among all cit-
izens of this country.

The prevalence of domestic violence in

the financially responsible parent in a
family.  The Act has not, however, elimi-
nated the struggle many women continue
to experience in attempting to access
maintenance. In response to negative pub-
lic perception, inefficiencies and lack of
resources and human capacity, the Depart-
ment has embarked on a series of inter-
ventions to improve efficiencies, including
substantial appointments, and improve-
ments in maintenance processes.

More recent initiatives by the Depart-
ment include the groundbreaking Crimi-
nal Law (Sexual Offences and Related Mat-

South Africa, both a socio-economic and a
human rights issue, and the violation of the
rights of victims of domestic violence,
strikes at the heart of the safety of individ-
uals in this society to have their fundamen-
tal human rights upheld in their own homes.  

Now in its tenth year of implementa-
tion, the Domestic Violence Act was devel-
oped as a key innovative piece of legisla-
tion to address the high levels of domestic
violence against women. In reviewing its
impact, the magistracy, drawing from their
collective experiences, this year seized the
opportunity to strengthen the Domestic
Violence Act as an effective tool that also
ensures victims are not exposed to further
trauma through the processes of the law.
The Department therefore launched the
Domestic Violence Guidelines, in order to
improve delivery of services.

Another piece of legislation passed a
decade ago, the Maintenance Act, was a
progressive move towards institutionalis-
ing measures to secure child support from

ters) Amendment Act, which revolu-
tionises the outdated law relating to sexual
offences. Of particular significance is the
expansion of the definition of rape to in-
clude: a man being raped by another man,
a woman by another woman, and a man
being raped by a woman, all of which will
have wide-reaching ramifications.

It is also noteworthy for the amend-
ments that provide for additional protec-
tion for the vulnerable, especially chil-
dren, against sexual abuse, which include
improved procedures relating to access to
medical treatment.  

There are additional key pieces of leg-
islation that are due to be passed, includ-
ing the Child Justice Bill, which has been
approved by Parliament, that will give
much needed emphasis to enhancing the
rights of one of this country’s most vul-
nerable groups, children. 

The Bill aims to create a criminal jus-
tice system for children in conflict with
the law in accordance with the values un-
derpinning the constitution and South
Africa’s international obligations.

The common thread in these initiatives
is the focus on ensuring that adequate
measures and recourse to the law are
available for the most vulnerable, the most
threatened, and often the most unpro-
tected. This process is ongoing, and recent
coverage of key research undertaken by
the SA Law Reform Commission, in partic-
ular regarding human trafficking and
stalking, indicates that these efforts to
align the law with the challenges and
threats we face must be sustained.

DoJ is actively involved in protecting the individual

One of the Department’s strategic
imperatives is to provide equal access to

justice for all, with a focus on the poor
and the vulnerable”

THE LAW
BACKS THOSE

AFFECTED
BY CRIME

It’s been 10 years since six crucial laws
were passed by Parliament.

These laws are the Domestic Violence
Act, the Maintenance Act, Recognition of
Customary Marriages Act, the Witness
Protection and Services Act, the National
Prosecuting Authority Act and the
Prevention of Organised Crime Act.

In many ways they were a watershed in
a legal system battling to transform itself
from one based on retribution and an
adversarial court system to one of
restorative justice.

A critical part of this was to place the
rights of victims squarely at the centre of
everything.

The foundations for this framework
began in 1995 with two amendments to the
Criminal Procedure Act. They laid down
guidelines for presiding officers to take into
account whether to grant bail or not. Many
of these guidelines have a bearing on the
protection of women.

As a result of this, bail cannot be given to
any suspect or accused where they are
accused of a serious crime.

They cannot get bail if there is a real risk
they will hurt or threaten the person they
are already accused of hurting or that they
will interfere with witnesses.

This is a critical step in protecting the
rights of victims.

Two years later, the Criminal Law
Amendment Act was passed, providing for
mandatory minimum sentences for certain
types of crimes, especially murder and rape,
with even more severe sentences for
murderers who rape while killing, for gang
rapists, for serial rapists and for rapists who
rape under age girls and/or inflict grievous
bodily harm on their victims.

The next year, guidelines for handling
victims and survivors of sexual offences
were instituted, to prevent the secondary
victimisation of rape victims.

A key innovation here was the use of one
way mirrors and close circuit televisions to
separate children from their abusers in
court where they were giving evidence
against them. 

In 1998, Parliament passed the
Witness Protection Act, which not only
protects witneses to crimes if they give
evidence in court cases, but makes it the
state’s responsibility to give them a place
to stay, educate their children and provide
medical care where otherwise they will be
too intimidated to take the stand.

The Domestic Violence Act recognises
the scourge of violence in the home,
committed by people against those they
know or have relationships with.

The Act makes it the court and the
police’s responsibility to act quickly and
earnestly on domestic violence complaints.

The Maintenance Act reformed the
maintenance system in the country,
reaffirming the rights of women denied
support by husbands and partners who
leave and refuse to pay their share for the
upkeep of the children or the house.

In terms of this law, court officers have
to take these matters seriously and courts
have the powers to order employers to
deduct maintenance from their employees’
salaries and to attach pension payouts
where maintenance payments are in
arrears.

Recognising customary marriages
means that women married in terms of
customary or tribal law have the same
rights as women married in terms of South
African common law, especially with regard
to support from their spouses both during
and after the marriage, protection they
never had before.

In 2007, the Criminal Law (Sexual
Offences and Related Matters) Amendment
Act was approved by Parliament. It
revolutionised government’s response to
sexual offences. 

The act requires an integrated approach
by all relevant departments to investigate
and successfully prosecute sexual offence
cases.

The Child Justice Bill – which was
approved by Parliament last month and
which is scheduled to be implemented in
2010 – deals with the detention of children
suspected of crimes and the appropriate
punishment of those convicted. 

The emphais is on whether or not there
are more appropriate punishments than
incareceration.

The Victim Impact Statement, on the
other hand, looks at the possibility of
victims being allowed to make statements
to the court on the effects they suffered as
a result of crime, thereby allowing the
judge or the magistrate to pass sentences
accordingly, but also allowing victims to
feel that their voices have been heard in
the process – a key facet of restorative
justice, of which the Victim’s Charter is a
cornerstone.

No one is powerless in the face of crime, especially not victims.
The Service Charter for Victims of Crime in South Africa, better

known as the Victims’ Charter gives you seven key rights, which
you can demand from the police, from hospitals, from courts and
from the government.

You have the right to be treated with fairness and have your
dignity and privacy respected. 

This means nobody can give out your details without your
permission. It also means that you have the right to be treated
courteously and sensitively by police or prosecutors, or any other
officials relating to the case – and in the official language that you
choose – in private.

You have the right to offer information during the criminal
investigation and trial. This means attending your attacker’s bail
hearing, trial, sentencing and even parole hearing once they have
spent part of their sentence in jail. 

You’re also entitled to make more statements to the police if
you realise your first statement wasn’t actually complete – but
you can only do this before the trial begins.

You’re allowed to make a statement to the court – as part of
the prosecution’s evidence and to tell the magistrate or judge
what the impact of the crime was on you or your family.

And you can write to the chairperson of the parole board to
attend the parole hearing and then make a written submission as
to why your attacker should be released on parole or not.

You have the right to receive information.
This means the police must inform you of your rights and all

the services that are available to you to help you get control over
your life after suffering a crime.

You can demand to be told of the court dates of your attacker’s
trial, of witness fees and of the witness protection programme if

you’re afraid of intimidation. You can also demand to know how
far the police are in their investigations, what the prosecution’s
decision is on whether to go ahead or not and to be told why, if the
prosecutors decide to drop the case. You can also ask the
prosecutor to inform your employer in writing whenever you are
going to be needed in court.

You have the right to protection.
No one can intimidate, harass, corrupt, bribe or abuse you. If

they do you must report it to the police or state prosecutor and you

will be protected. This means that the court can ban the
publication of any information, including your identity and even
order that the case be held behind closed doors.

You can apply to be put in witness protection and you can
request the Department of Correctional Services to let you know
when the offender escapes or has been transferred from one
prison to another.

You have the right to assistance.
This means you must be told of your rights and be put in touch

with social workers or NGOs to help you through your or your
family’s ordeal. You will be provided with an interpreter in court
should you need one. 

You have the right to compensation for any loss or damage to
property suffered as a result of the crime.

This means you have the right to be in court when the offender
is sentenced.

If the court awards a compensation order, the prosecutor will
explain to you what it means and how to enforce it. The clerk of
the court will help you enforce it.

You can also institute a civil claim against the accused if the
court does not grant you a compensation order. The court officials
will put you in touch with the Legal Aid Board to advise you.

You have the right to restitution.
This means you have the right to demand any property taken

from you when the crime was committed against you.
You can also demand that your property that was damaged

during the commission of the crime be made good. The clerk of
the court will help you with this.

If you’re not happy with the way in which your complaint is
handled, you can also contact:The Public Protector,The Human
Rights Commission,The Commission on Gender Equality,The
Independent Complaints Directorate,The Health Professions
Council of SA, Metropolitan Police offices, or a lawyer of your own
choice and at your own expense 

l For more information on any issue regarding the Victims’
Charter, contact the Department of Justice and Constitutional
Development’s gender directorate at the following numbers:

l Tel: (012) 315-1670 
l Toll-free: 0800 011 022 
l E-mail: victimcharter@justice.gov.za 

THE VICTIMS’ CHARTER 

EVERY PERSON HAS THE RIGHT:

ll To be treated with
fairness and have their
dignity and privacy
respected;
ll To give information;
ll To be protected;
ll To be assisted;
ll To be compensated: and,
ll To be restituted.
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offence. Afterwards her performance
deteriorated and she repeated both Grades 9
and 10.

(17-year-old female)

He became forgetful and absent-minded. If he was
sent to fetch something, he will only come back
after he has been fetched and then he will be found
standing in the middle of a room frozen and does
not know what to do.

(18-year-old male).

She will not go out of the house alone or walk
by herself. After she was raped, her
grandmother used to have to walk with her to
school. (15-year-old female)

She does not want to see her father (the
perpetrator) because she doesn’t think she will be
able to face him. She’s scared of him. She thinks he
may want to do something hurtful or painful to her.

(14-year-old female)

She displayed such fear of the accused that
when one of the dolls had been identified as the
accused, she said he had to be taken away and
locked up. She would then stay away from the
cupboard in which the doll was locked up.

(4-year-old female)

He was extremely nervous. He would bite his nails
and tear his clothes. He was scared of strangers and
unknown environments. He would not separate

from his mother and did not want to enter the
playroom for assessment.

(11-year-old male)

He has panic attacks before he goes to bed.
(6-year-old male)

She feels weird towards older men. She can talk to
them, but they must not come too close. It ’freaks’
her out and then she walks away. If she’s in a room
with an older man and he closes the door, it feels as
if  her heart is going to jump out of her throat. She
will not socialise with boys at school. She won’t talk
to them. One guy liked her and tried to kiss her
once. She hasn’t spoken to him for a year since.

(16-year-old female).

She often goes to her room and closes the door
and just stares at the miror.

(14-year-old female)

She feels broken. She feels like her life has been
destroyed.

(17-year-old female)

She displayed sexual imitation behaviour in that
she had been involved in a situation where she
and another girl had been fondling each other.
She would also display sexual behaviour when
playing with dolls.

(6-year-old female)

He was concerned that he may be gay (“I don’t

want to turn gay”). He was very distraught and
upset and started crying about the fact that he
may be gay.

(19-year-old male)

She touched her private parts often.
(5-year-old female)

She cuts herself. This began when she was
removed and put in a place of safety. She says she
cuts herself so that people can see the intense pain
she is experiencing. It is also an attempt to punish
herself due to her feelings of guilt.

(16-year-old female)

After the abuse, he started drinking and taking
drugs, including ecstasy, heroine and rocks.

(13-year-old male)

She often has thoughts of death. She has attempted
suicide on a number of occasions.

(16-year-old female)

He cannot eat. He vomits when he thinks about
what the accused has done. He cannot eat at all.

(18-year-old male)

She thought it happened because she was bad.
(15-year-old female)

She feels ashamed because she was raped and
her friends were not.She never told her friends
what happened.She does not think they will want
to be her friends if they find out.She feels
everyone is looking at her and can see she was
raped.

(16-year-old female)

She does not trust anyone, especially adults and
men. She is very distrustful of the world.

(16-year-old female)
She does not trust her boyfriend with her child.
She watches him when he changes the baby’s
nappy or baths her.

(19-year-old female)

She felt betrayed by the accused because she knew
him and she often visited their house.

(7-year-old female)
He was a friend of her father and he took her
virginity. Since then she feels very confused.

(14-year-old female)

She trusted him a lot, He was her teacher and then
he did this. It hurts a lot.

(17-year-old female)

The whole family dynamic has changed since
the rape. Her mother will not let the girls go out
and supervises them at all times. She made the
father put a lock on the house anddoes not want
the girls to go out of the house.

(9-year-old female)

The family has broken up. The accused was in a
relationship with the child’s mother and they had to
move out.

(17-year-old female)

OFTEN THE EFFECT OF THE COURT CASE JUST
ADDS TO THE TRAUMA:

She gets very upset every time it’s a court date. The
family have difficulty with court postponements
because they cannot sleep the night before. They
are worried and tense. After a court date, the child is
very difficult. She’s naughty and hits other children.

(9-year-old female)

She feels that the disclosure and the court case
were more traumatic than the abuse .

(16-year-old female)

The court case has carried one for seven years. It’s
frustrating to wait so long for the court case to
happen. Before she could remember everything that
happened. The last time she spoke to the
prosecutor, she had blank spaces where she
couldn’t remember some tings. She’s forgetting.
She’s scared that when she goes to court, she won’t
remember all the things. The case is coming up in
the same week as she’s doing her final examination.
This affects her studying.

(19-year-old female)

Source: The Impact of child sexual abuse
A South African Study

Sexual offences act protects the vulnerable

One of the South African court system’s greatest strengths is
also its greatest weakness. Based on the adversarial system
where two parties – through their lawyers – go to battle with
each other in the court, the presiding officer (a judge or
magistrate) is supposed to stay aloof and watch as the truth
emerges out of the often highly charged verbal tussle.

The problem is that this system is particularly traumatic for
witnesses, particularly child witnesses and victims of sexual
assault, for the adversarial system is based on lawyers
behaving like gladiators, the one side knocking down the other
side’s case. Each side’s case is built on evidence, normally
given by witnesses, which the other side will seek to discredit.

It is confrontational, hostile and often downright nasty -
flying totally in the face of the Victim’s Charter, which seeks to
minimise secondary traumatisation to victims.

Not only, does it traumatise victims,American experts
believe the adversarial court system can let criminals escape
justice because the system can terrify and silence young
victims and witnesses from giving evidence.

But not only are child witnesses and victims traumatised for
a second time, their evidence is not always reliable. Cross
examining lawyers use words that they can barely understand,
shrouded in hypotheses, rhetorical questions and ambiguities.

Interminable delays in the congested court roll affect their
memories. They are forced to retell the abuse over and over
again, first to their parents or teachers, then to the police
investigating the matter, then to the prosecutors preparing the
case - before they even get to court. The child is forced to repeat
intimate and embarrassing details to a succession of strangers,

compoundingthe amount of stress they are under each time.
Another negative aspect of the adversarial system is the

accused is allowed to be in court to hear his accusers make
their accusations against him. A poignant example is the case
of a young boy in the witness box giving evidence of how his
father repeatedly sodomised him - and how the prosecutor felt.

“Had I known then what I know now, I would have doubted
the wisdom of laying charges that would result in this boy being
subjected to the horrendous secondary abuse he received in
court… He was subjected to one-and-a-half days of persistent
and detailed cross-examination about the appalling sexual
abuse to which he had been subjected by his father for as far
back as he could remember… the case was remanded for two
months and remanded again because of a shortage of defence
counsel. Finally in October 1986, 14 months after the original
charge was laid, this unfortunate child was once again required
to stand in the witness box for hour upon hour of gruelling cross
examination. Within 10 minutes on the first day, he was in tears. 

“As before he held his hand against his face to avoid seeing
his father (in court). He was bullied about details he could not

remember. He was accused of being a liar and making up the
whole story. At this stage he broke down completely and
pleaded to know why the defence did not believe him.”

To ensure that justice is served and that children are given
the chance to give evidence without being intimidated, the
South African Law Commission has recommended that
intermediaries be appointed for these cases.

These intermediaries would be experts in children,
understanding the developmental stages and able to
communicate in a way they understand in the court room,
interpreting questions from both the prosecution and defence.

All intermediaries will be trained by the Department of Justice
and Constitutional Development’s Justice College and employed
by the courts not just to mediate, but also to help the child and its
family throughout the court process, explaining to them what is
happening and why and what to expect when they get into court,
as well as helping the parents understand what their child is
experiencing as a result of the abuse and how to deal with it.

After the court case, the intermediary’s role will be to ensure
that the child receives after care therapy to ensure that the child
is not abandoned by the justice system after the court process. 

Other recommendations being considered by the
Department of Justice include that the police videotape
interviews with children and children be allowed to testify from
a room linked to the normal court room via CCTV.

In the case of all children under the age of 14, the entire
process will be conducted by the intermediary and in cases of
children between 18 and 14, the intermediary will be there to
assist the child.

Secondary victimisation is a term used to describe acts by
people not connected to the original crime, which make the
victim feel bad al over again.
They happen because people don’t take the victim’s feelings
into account and act in an insensitive way.
Here are some areas where secondary victimisation occurs
within South Africa’s criminal justice system:
l Delay in getting a court date.
l Unsympathetic court staff who are impatient when victims
make mistakes in court procedures.
l Not serving domestic protection orders in time.
l Sheriffs of the court attaching and removing critically
important items from the home, like food, beds and clothing.
l Doctors and nurses examining victims without telling them
what they are doing or what their rights are.
l Doctors and nurses examining victims without compassion.
l Doctors and nurses complaining to the victims about having
to be called out late at night.
l Doctors and nurses not wanting to examine victims because
they believe they are drunk.
l Police officers not wanting to investigate complaints against
other officers  out of ‘loyalty’ to them.
l Police officers not responding to an emergency call to
respond to the scene of a crime.
l Police officers not taking domestic protection orders seriously
and not arresting the person breaking the order.

Charon is a 16-year-old girl, who was
referred to Childline at the age of 12 as the
result of an allegation of sexual abuse. Her
father had begun raping her when she was in
grade 2. At the age of 12, Charon became
pregnant with her father’s child. She gave
birth to a baby and the baby was given up for
adoption. When Charon was 13, she had
another child by her father.

This time when she gave birth, she buried
the child alive. She also became withdrawn
and blamed herself for the sexual abuse that
took place. She struggles with issues of
shame, sadness and emotional turmoil.

Although Charon is receiving therapy, she
refuses to talk about the abuse or her
children. She started drinking and smoking
in an attempt to cope with what has
happened to her.

Bettie is a 14-year-old girl, who was referred to
Childline at the age of 8 when she was molested
by a 15-year-old boy. As a result of the incident,
Bettie lost interest in playing games and
preferred to stay indoors, where she spent most
of her time sleeping. She also started wetting the
bed. When Bettie was 12-years-old, she was
raped by a 19-year-old.

She has subsequently been involved in an
incident where she assisted a 9-year-old boy to
sodomise a 4-year-old boy by holding the 4-year-
old down and instructing the older boy to
sodomise him. Bettie started smoking dagga and
drinking alcohol. She has also prostituted herself
and will disappear with men in their cars. Bettie
has very low self esteem and does not take care
of her physical well being. She has poor hygiene.

Michelle is a 12-year-old girl. She was
adopted as a baby and grew up in an affluent
family with one other sibling. She was raped
and indecently assaulted by her adopted
father and uncle and was forced into making
pornography. When she disclosed the abuse,
her mother rejected her. Michelle had to be
housed in a place of safety.

There she continued to engage sexually
with other children, including both boys and
girls, younger and older than her. She started
bedwetting and picking at sores and scabs
on her body, some of which she had inflicted
on herself. Michelle refuses to eat and has
encouraged the orther children not to eat.
Her personal hygiene deteriorated and her
self esteem plummeted.

Bouts of anger alternate with depression
and Michelle has begun to talk of killing
herself. She is currently in a children’s home,
on probation, because of her behaviour. She
lies constantly, refuses to look after her
possessions, rebels against all authority and
fights with the children. Michelle desperately
misses her father, mother and sister and
wants to go home. She blames herself for
what happened and regrets ever having
spoken out. She will not be able to testify
against her father.

Andre is 21-years-old. He became involved with
the accused when he was 13. The accused
owned a shop in a small town and Andre used to
work in it. Andre’s father is an alcoholic and his
mother was dying of cancer.

The accused used to take him fishing and
shooting and used to buy him clothes and Cds.
He gave him lots of money and even bought him
a motorbike and a car.

The accused introduced him to alcohol when
he was 13. Andre drank beer and brandy and
used to get drunk. The accused also bought him
pornographic books and they watched
pornographic videos together. 

He told his mother what the accused was
doing, but she died shortly thereafter. He was too
scared to tall his father, in case he thought Andre
was homosexual. The accused then offered to
take care of Andre and his two sisters as Andre’s
father was not coping. 

Andre was sodomised by the accused every
night for two years. Andre has tried to commit
suicide and is very confused about his sexual
orientation.

Source: The Impact of child sexual abuse:
A South African Study

T
he Criminal Law (Sexual Of-
fences and Related Matters)
Amendment Act has been in
operation for close to a year.
Since its implementation on

December 16 2007, the Act has created new
sexual offences, introduced measures
aimed at addressing the plight of certain
groups and requires a co-ordinated ap-
proach by all government departments in
dealing with sexual offence matters. 

The law relating to sexual offences has
been modernised by, among others, the re-
peal of the common law sexual offences,
such as rape and indecent assault, and its
replacement with new statutory offences.
The common law offence of rape, for ex-
ample, provided that only a male could

commit the offence and the victim could
only be a female.

The law now recognises that both men
and women commit this crime and both
can be victims of the crime. Indecent as-
sault has also been repealed and replaced
with a statutory offence of sexual assault,
applicable to all forms of sexual violation
without consent.

Other forms of sexual violence have
been addressed to the extent that it is,
among others, an offence to compel a per-
son to witness a sexual offence being com-
mitted against another person such as a
family member or friend. 

The plight of children and the mentally
disabled, have also been addressed through
the creation of new sexual offences.

Comprehensive provisions have been
enacted dealing with the sexual exploita-
tion of children and the mentally disabled.
A complete ban has been placed on using ei-
ther for prostitution and anyone involved
in their sexual exploitation faces criminal
prosecution. 

Children and the mentally disabled are
also protected against more subtle forms
of exploitation. Certain sex offenders
groom children or persons who are men-
tally disabled prior to committing sexual
acts with them. People who promote or fa-
cilitate their sexual grooming and those
who actively groom such persons now face
severe punishment. 

The act also targets different role players
involved in engaging or using children or

persons who are mentally disabled for
pornographic purposes. It is an offence to
engage a child for purposes of making
pornography.

Anyone who benefits in any manner
from their involvement in child pornogra-
phy will be severely punished.  

The act also affords victims of sexual of-
fences access to certain medical services,
including access to Post Exposure Prophy-
laxis, and further regulates the right to ap-
ply to a court for an order that alleged per-
petrators be tested for their HIV status.

A National Register for Sex Offenders
will be established to maintain a record of
persons who have been convicted of sex-
ual offences against children or persons
who are mentally disabled.

The information contained in the Reg-
ister will be used to inform employers, li-
censing and other authorities whether or
not the particulars of certain persons
have been included in the Register.

This mechanism will assist in prohibit-
ing these persons from gaining access to
vulnerable persons by means of different
forms of employment or self-employment.

Provision has finally been made for na-
tional instructions and directives to be is-
sued and followed by the law enforcement
agencies, the national prosecuting author-
ity and health care practitioners to guide
the implementation, enforcement and ad-
ministration of the Criminal Law (Sexual
Offences and Related Matters) Amend-
ment Act.

THE TRAGEDY
RECOUNTED

ADVERSERIAL
JUSTICE FAILS
THE VICTIMS

SECONDARY VICTIMISATION

Law enforcement officers on the march
against woman and child abuse.

Picture: Steve Lawrence
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He was very aggressive. He would smash the
windows in the house and was very rude to his
mother. (9-year-old male)

“I fight very quickly. Don’t know why. I’m just angry
after my stepfather did this. I even fought with
another girl at school. I just got angry. I wanted to
sweep the clasroom and she kicked the dustbin and
I lost my temper and punched her in the face with a
fist. I even tried to hit my mother once.”

(17-year-old female)

He has become aggressive and rebellious and
has had himself tattooed. (21-year-old male)

The child displayed intense anger towards the
accused doll. (4-year-old female)

He no longer wants to go outside and play with
the other children as he used to. He remains
inside the house all the time. (6-year-old male)

She stopped socialising with children at playschool
(5-year-old female)

Both children started to withdraw emotionally,
showing no facial expressions or responses.

(6-year-old male and 4-year-old female)

When she sits with someone, like a guy especially, it
comes into her mind. She sees the picture of what
happened to her. Even if she’s not thinking about it, it
just comes into her mind. (16-year-old female)

She thinks a lot about it. At least three times per
week. When she thinks about it, she feels again
the personal pain and it makes her want to cry.

(16-year-old female)

She has difficulty sleeping and wakes up in the
middle of the night screaming and fighting. She has
lots of nightmares.

(3-year-old female)

He had nightmares and would resist going to
sleep. He would jump up in his sleep and would
run to his parents.

(6-year-old male)

She couldn’t sleep. She used to hear things - like the
sound of water, like a noise in her ears and then she
would lie and wait for the morning.

(16-year-old female)

She has lots of flashbacks. The first time after
she disclosed and the accused drove past. When
she saw him it was like being in that zone again.
She saw things in front of her and just started
crying. It also happened in school when they
were discussing Life Orientation. She sees it
happening to her and becomes nauseous and
light-headed. Sometimes she just goes.

It’s as though she’s dreaming. She’s sees
different things all the time in her head.

(16-year-old female)

He cannot concentrate in class. He cannot hear

what the teacher is saying. He spends most of his
time in the toilet at school. He cannot participate in
class. When the other children are writing, he sits
and thinks.

(18-year-old male)

She has difficulty concentrating in class. The
teachers reported to the victim’s mother that
her performance had deteriorated drastically.

She does not participate in class and does not
complete her tasks. Even when teachers try to
involve her in school activities, she does not
respond. She has become rebellious at school.
The victim said that during Life Orientation most
of the topics are sex related. It reminds her of
what happened. During that period she asks to
be excused and goes to sit in the bathroom at
school. She did well at school before the

Rape is the biggest battleground

l First time rapists must be jailed for a minimum of 10 years
If the victim is under 16 and there has been bodily harm or

the intent to cause grievously bodily harm, then the rapist must
be jailed for 15 years.
l Second time rapists must be jailed for 15 years, or 20 years
if the victim was under age and was injured.

l Third time rapists should be sentenced to no less than life
behind bars.
l Life imprisonment is also mandatory where a person was
gang raped or raped by a person who knew he was HIV
positive. Courts tend to hand down substantially more severe
sentences where the rape victim is under the age of 12. 

SSeexxuuaall ooffffeenncceess ccoouurrtt
eennlliisstteedd iinn wwaarr oonn rraappee

In a society where people overwhelmingly feel the cards are
stacked in favour of the criminal, victim impact statements
provide a powerful tool in the arsenal of restorative justice.

In short, they give the victim the opportunity not just to lead
evidence in court, as is the normal case, but also to speak
directly to the presiding officer and the accused at the same
time to tell them exactly how they have been hurt.

This has the double effect of allowing the victim to feel as if
they have played a real role in the justice system rather than just
being overlooked as many victims often feel, as well as enabling
the presiding officer to hear at first hand the effects of the crime.

It’s an important factor, as one judge noted in 1997:“Rape
is an experience so devastating in its consequences, that is

rightly perceived as striking at the fundament of human,
particularly female, privacy, dignity and personhood.

“Yet, I acknowledge the ability of a judicial officer such as
myself to fully comprehend the kaleidoscope of emotion and
experience, of both rapist and rape survivor is extremely limited.”

The victim impact statement should be therapeutic and
cathartic for the victim, while bringing the consequences of
what she has suffered right into the middle of the court case.

There are huge debates going on at the moment as to how
to formalise victim impact statements.

Those against the initiative fear victims will exaggerate the
impact of the criminal act on themselves, others fear the
statements, especially in cases involving the sexual abuse of
children, will not properly explain to the court the future
consequences of the crime on the victim.

Other concerns include the fact that victim impact
statements are currently allowed in some cases, but not even
offered in others, creating a totally unbalanced situation.

Most of all, far too few people even know what victim
impact statements are.

To this end, the Department of Justice and Constitutional
Development has recommended that prosecutors be made
responsible for producing these statements in court, but that
specialists like psychologists and social workers be brought in
to do proper assessments of long terms consequences.

Where expense is an issue, expert NGO advice should be
sought or even testimony from teachers and parents on the
effects of the crime on the victim.

Another recommendation is that the victim make the
statement during the evidence part of the trial rather than

having to return at the sentencing phase and thereby relive the
trauma of the attack all over again.

Finally, the victim will have the opportunity to make a
statement in person, in writing, or through a report compiled by
an expert or even the form of a televised interview with
probation officer.

A pilot study in the Eastern Cape of 104 victim impact
statements was found by most of the victims to have been
therapeutic and cathartic.

Three of the girls even told the prosecutor on the day that
they gave evidence that the victim impact statement had
allowed them to order their thoughts and make sense of the
abuse they had endured.

Abuse of the innocent
is devastating

T he sexual abuse of children is unique psychologically. It is traumatic, like
rape or assault. It is prolonged – like being in a war or being held captive in
a concentration camp.

What makes it different is the relationships involved, because child sexual abuse
almost always involves the grooming of vulnerable children by predatory adults.

The abuser develops a relationship of trust with the child, using tricks and bribes
to lure the child ever deeper until the child is subjected to the abuser’s sexual needs.

This lays the groundwork for classical post-traumatic stress disorder, the group
of symptoms normally observed in trauma survivors like soldiers, emergency
rescue personnel and police officers.

The longer that the abuse continues and the more severe the sexual abuse is,
the longer the victims will suffer from PTSD.

Symptoms of abuse can include anger, depression, inability to concentrate, drug
and alcohol abuse, flashbacks, insomnia, suicidal fantasies and guilt.

In some cases, victims feel all of these, as well as traumatic sexualisation, which
results in the victim’s development becoming inappropriate and dysfunctional and
ultimately identity confusion.

What follows are extracts from some reports compiled by social workers on
children who have suffered sexually abuse:

O
f the many battles being fought
to empower victims in South
Africa, without a doubt rape is
the greatest battleground. What-
ever some people might think,

rape is not sex, but a sexualised act of humil-
iation and punishment. The tragedy is very
few rapes are ever reported to the police.

The Medical Research Council found in
2005 that less than one in nine rape sur-
vivors reported their rape to the police.

In 1999, Nicro estimated it was only one
in 20, while police themselves believed the
figure was lower still – just one in 35.

There are many reasons for this.
The watershed Tshwaranang Legal Advo-

cacy Centre, the South African Medical Re-
search Council and the Centre for the Study
of Violence and Reconciliation report this
year – which studied not rape itself, but the
reasons why not all rapists ever face the con-
sequences of their acts – came up with a
number of concerning discoveries.

For a start, rape is tolerated in our com-
munities. “Rape is perpetrated by men act-
ing on a sense of entitlement… more rapes
took place in the perpetrator’s home than
the victim’s home, with some perpetrators
even falling asleep afterwards.

“Such men clearly saw no need to con-
ceal themselves. Even if they did under-
stand the wrongfulness of their actions,
then it suggests such men feel empowered
to act with a sense of apparent impunity. 

“The fact that others acted to assist the
perpetrator in committing abduction and
rape, rather than preventing its occur-
rence, highlights the extent to which sexual
violence is socially tolerated and sup-
ported… The criminal justice system needs
to improve the investigation and prosecu-
tion of sexual crimes so that men and boys
realise they cannot rape with impunity.”

When rape survivors did report the
rapes, the institutional difficulties they
faced at the hands of police, medical staff,
prosecutors and the court system itself had
the effect of revictimising them, putting
them through the original trauma again.

The researchers studied 11 926 reported
rapes at 128 Gauteng police stations in 2003.

They found out that adult women were
three times more likely to get raped by
strangers than girls were, half of all adult
rape survivors had been abducted, rapists
of adult women were 10 times more likely
to be armed than when they raped girls and
less than half of cases involving the rape of
an adult woman would in arrest.

Only one in seven would make it to trial.
Where the rape involved adolescent girls,

the researchers found almost half were
raped by a friend or acquaintance and a
quarter of all adolescent girls who had been
raped had been raped before by the suspect. 

The arrest rate of rapists of adolescent
girls was slightly better with more than
half being arrested, but only one in five
would go to trial and only one in 10 would
be convicted.

But, in the case of the rape of teenage
girls, their attackers would most likely be
charged with the lesser offence of sex with
an underage girl. 

The situation with young girls (aged 0 to
11) was even more dire. One in six young girls
were the victim of repeated abuse, their at-

tackers were most likely to be people they
know. In one in three cases their attackers
were relatives.

Most young rape survivors suffered vagi-
nal or anal injuries as a result of the rape.

More than half of all rapes involving
young girls resulted in an arrest, but only
one in ten would ever be convicted. 

These figures are compounded by the fact
that the rapes were not committed in isola-
tion: in almost 10% of all rapes, there were
people in the same room while the victim
was being raped. In a quarter of the cases,
there were people in the same building. 

Almost a third were gang rapes, with
the worst involving 17 rapists.

Rapists come from all walks of life, the
youngest in the study was six, the oldest 76.
Most suspects are first time offenders, but al-
most 25% have convictions for other crimes. 

The system failed the victims when it
came to sentencing, because even though
convicted rapists are subject to minimum
sentences of 10 years for a first offence only
three of a total of 34 convicted rapists who
should have been jailed for life actually were.

This is the one side of the scourge, the
other is the incredible case load the police
are under. South Africa has 234 police offi-
cers per 100 000 citizens, compared to 380 of-
ficers per 100 000 in other countries.

Our criminal justice officials are over-
worked: we have seven police officers and
0,14 prosecutors per murder as opposed to
158 officers and 2,6 prosecutors per murder
elsewhere in the world. According to a 1996
SAPS evaluation 20 dockets is the maxi-
mum any detective should be investigating.
In 2004, detectives in Cape Town townships
had anything from 27 to 300 each. 

The battle can be won.
For a start, South Africa needs to en-

force a zero tolerance approach to sex
crimes. Security at home and in public
needs to be stepped up, parents need to con-
trol the people who look after their children
more closely and be aware of who has ac-
cess to their children.

Police need to be properly trained to
handle sex crimes effectively especially
children and to keep proper records. Vic-
tims need to be empowered, to be handled
with respect and be allowed to take part in
the prosecution. Nurses and doctors need
to take medical samples strictly and ac-
cording to guidelines and magistrates and
judges need a far wider understanding of
the effects of rape not just on the victims,
but also on the community as a whole.

More crimes take place in the perpetrators home and few are reported to the police

A woman takes part in a protest in solidarity with rape victims in front of the Cape High Court. 
Picture: Rogan Ward
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The criminal justice system
needs to improve the

investigation and prosecution
of sexual crimes

”SEXUAL OFFENCES VICTIMS MUST BE GIVEN A VOICE IN THE TRIAL OF THEIR ATTACKERS

The need to turn the tide on rape was so great the Department of Justice
and Constitutional Development initiated its first ever specialised sexual
offences court in Wynberg in March 1993 as a pilot project.

It was revolutionary at the time, instituting a victim centred approach to
everything it did.

By 1999, South Africa’s second sexual offences court had been set up in
Bloemfontein followed shortly afterwards by specialised courts in Durban,
Parow and Grahamstown.

The aim of these courts was first and foremost to empower victims, by
creating environments that would minimise the trauma the victims had
already experienced, staffing the courts with officers that were specially
trained to deal with the victims and cut down on the incredible delays in
finalising these cases.

The courts were evaluated by Idasa in 2001, the Human Rights
Commission in 2002 and then audited on request of the Minister of Justice and
Constitutional Development in 2005.

The studies showed that staff at these courts were overwhelmed by the
workload and the fact that there weren’t permanent magistrates assigned to
the courts added to the stress. Between 2001 and 2007, there were an
average of 54 000 rape cases reported to the police each year.

Not all of the prosecutors had been specially trained to handle sexual
offences cases, while those that were trained hadn’t all been trained in the
same way. To top it all, many were inexperienced and there were no facilities
to support them in their work.

The HRC found that the sexual offences courts were better than normal
courts which were hostile and traumatised children, and recommended that
the government roll out the courts throughout the country.

In the meantime, the Sexual Offences and Community Affairs Unit (Soca),
which was set up in 1999 to spearhead the fight against women and children,
was drawing up a standardised blueprint for all sexual offences courts,
because the courts that were being rolled out across the country were not
being done uniformly..

The blueprint, issued in 2003 and updated again in 2005, called for the
speedy and effective prosecution of sexual crimes, reducing the
secondary victimisation of victims in the process and in such a way
encourage other victims of sexual crimes to report them to the police for
prosecution.

Soca’s plan laid down certain minimum standards for every court: two
prosecutors, a dedicated magistrate, proper intermediary facilities such as
CCTV in separate rooms for witnesses and victims, victim supports services
such as intermediaries and social workers, and sufficient legal aid for the
accused so that the cases could be speedily wrapped up.

Where courts found that they were struggling with insufficient resources,
cases involving children had to be prioritised.

The results were soon clear. Conviction rates jumped from 42% to 62%
overall, while the conviction rates in the older sexual offences courts jumped
to between 75% and 95%, while the time taken from arrest to conviction was
slashed to less than six months.

At the beginning of this year, the Criminal Law (Sentencing) Amendment
Act came into effect, boosting the Regional Courts’ jurisdiction from 15 years
to life sentences where these courts have convicted persons of certain serious
offences carrying discretionary minimum sentences.

This allowed sexual offences victims to approach these courts too for
justice, an important innovation since there are more regional courts than
sexual offences court, firstly, and secondly, the regional courts are better
situated geographically for victims than many of the sexual offences courts
which are only in urban areas at the moment.

The problem though remains the original one, a lack of specialised
facilities, prosecutors and magistrates to hear the cases, which is critically
important given the nature of rape cases which are technically difficult to
prosecute and emotionally wrenching for all involved, particularly in view of
the specialist testimony that has to be led by psychologists, social workers
and medical personnel.

Because of these conflicting demands, as well as the need to see justice
done quickly and effectively for victims of sexual crimes, the Minister of
Justice and Constitutional Development imposed a moratorium on the roll out
of sexual offences courts and suggested instead that the 52 sexual offences
courts remain but be reintegrated into the regional courts in each of the
country’s 366 magisterial districts.

Eventually, every magisterial distrct must have at least one sexual offences
court that complies to the Soca blueprint.

This, it is hoped, will lead to better case load management among the court
staff, while making justice accessible to all.
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S
outh Africa’s Maintenance Act
turned 10 years old this year,
with a host of triumphs to cele-
brate the milestone. Little re-
ported in the mainstream media,
Operation Isondlo (Mainte-

nance), has quietly been revolutionising not
just the payment of maintenance but the in-
culcation of a new culture of maintenance
payment thanks to the efforts of some truly
dedicated maintenance officers and the
wide-ranging powers of the Act.

Launched in 2005 as a pilot project in
KwaZulu Natal, the Department of Justice
and Constitutional Development has ap-
pointed 22 maintenance officers, 35 mainte-
nance investigators and 110 maintenance
clerks in the province.

The results have been dramatic.
The legally trained maintenance offi-

cers help parents and guardians struggling
to cut through the red tape to get court or-
ders to force non-guardian parents to pay.

The maintenance investigators on the
other hand track down the defaulting non-
custodian parents – and their assets and
banking details through the ITC system.

In one case, a desperate woman ap-
proached a Verulam maintenance investi-
gator for help after being told by several
Durban attorneys that it would cost her
thousands to bring a court action for her
arrear maintenance claim.

Thanks to the investigator and the
maintenance officer, the matter was
brought before the maintenance court very
quickly and at no cost to her.

The court ordered that she be paid
R402 429 in arrear maintenance.

In the Pietermaritzburg case of ABL v

DMNK, the respondent had been issued
with a maintenance order last August to
pay R1 600 a month for his two children
while working at a local car company.

He resigned in March this year and
promptly defaulted on his maintenance
payments.

When maintenance investigators began
probing the case, they discovered that he
was about to be paid out his pension con-
tributions to the company, amounting to
more than R420 000 before tax.

Acting swiftly they brought this to the
attention of the magistrate who promptly
interdicted the pension fund on the

grounds that the man was in arrears with
his maintenance.

On August 29, a final order was made
attaching R206 000 for future maintenance
and R8 000 for his arrear maintenance.

The Maintenance Act has always al-
lowed for this kind of proactive action.

Applicants to the maintenance court
can get orders by default (when the non-
guardian parent fails to appear), attach-
ment of emolument orders (getting the
monthly maintenance taken directly off
his salary), warrants to execution against
property (the sheriff of the court attaches
his property to sell on public auction to

cover the debt) and attachment of pensions
and gratuities as in the case above.

For a number of reasons, mostly the his-
toric attitude of courts coupled to the over-
whelming war against violent crime, many
women were never able to use these inno-
vations because of the legal red tape and
backlogged court rolls.

Many despondent women just gave up. 
They became victims for a second time

around, unable to get the monies owed to
them and powerless to get the courts to
help them.

Even though the Act has always pro-
vided for maintenance officers and mainte-

nance investigators, women were still be-
ing forced to do their own leg work finding
out where their ex-husbands or fathers of
their children were living, how much they
were earning what they earned. 

It took The Department of Justice and
cConstitutional Development in KZN’s Oper-
ation Isondlo to show just what could be done
if there was a will to implement the provi-
sions of the Maintenance Act to the benefit
of the very victims it was set up to serve.

But Isondlo’s successes have not just
been about tracking down errant fathers,
there have been a couple of unforeseen vic-
tories too, particularly in the tracing of
women who had not collected their money
for six months or more.

Linda Gasela, a member of the regional
KZN DoJCD office, discovered that in
many cases the complainant had died but
their next of kin had no knowledge of the
maintenance order, or the beneficiaries
had moved away from the district where
they had originally applied for the order.

In some cases, women had become so
frustrated that they gave up altogether.

Working hard to untangle this bureau-
cratic nightmare, Gasela contacted the fa-
thers of the children, some of whom had
never met their children because they had
been born after the father had left the
mothers. Many of them were reunited for
the first time with their children.

Gasela managed to trace 9 620 respon-
dents and pay out a total of R5 120 892 from

2006 until this year.
Other salutary lessons were learnt at

the department organised Men’s Seminar
and Good Fatherhood Walk at the end of
May.

The purpose was to drum the message
home that child support was a basic hu-
man right, as well as encouraging fathers
to love and care for the children that were
theirs and for which they were responsible.

The organisers learnt that one of the
reasons why men didn’t see the need to pay
maintenance was because they had never
had positive role models when they were
children themselves.

Because they didn’t have a point of ref-
erence in life they thought nothing of
abandoning their children just as their fa-
thers had abandoned them.

Some were scared that their ex-wives
would merely spend their maintenance
payments on their new partners or just use
the money to enrich themselves.

Many men denied paternity to avoid
paying maintenance.

The campaign was rolled out across the
province and used to explain to men the
real dangers of domestic violence too. 

Where men had no fathers to be positive
role models, they were encouraged to adopt
community role models to look up to and
strive to become.

Women were also approached and en-
couraged to claim maintenance from the
fathers of their children and apply for do-
mestic protection orders, not just for
themselves and their children but also to
reinforce the correct moral values in
their sons to prevent the cycle occurring
again.

TEN YEARS OF EMPOWERING VICTIMS: A SPECIAL FEATURE FROM THE DEPARTMENT OF JUSTICE AND CONSTITUTIONAL AFFAIRS

Ten years of maintenance victories

Verulam investigator is on a mission

Magistrates play a
crucial role in cases
of dometic violence

Proposed new law to punish stalkers

The wide ranging legislation leaves little space to hide

Ryan Moodley, the maintenance investigator
at the Verulam Magistrates Court, is a man
with a mission.

This year alone, he has attached property worth
R800 000 in arrear and future maintenance
payments.

In September, Moodley handed a cheque for
R115 535 to the Guardian’s Fund to ensure that an
eight-year-old girl, living without maintenance
would get her money.

Because of him, the fund will now pay the girl’s
mother a monthly amount for her maintenance as
well as provide for the child’s medical expenses

and tertiary studies.
But he’s not just involved locally, he’s gone as

far as to secure maintenance payments from
respondents living overseas..

Moodley believes that is the Maintenance Act
allows for that kind of action to protect the victims
who depend on their maintenance payments, then
it’s up to him to apply the act to the absolute letter
and limit of the law.

“ Going to work is an absolute pleasure,” he
says,“ it’s an opportunity to help people in need
and be an active particpant within a dynamic team
of maintenance officials at Verulam.”

The purpose was to drum the
message home that child

support was a basic human
right, as well as encouraging

fathers to love and care for
the children that were theirs

”
Magistrates have to treat cases of domes-
tic violence urgently, fairly and sensi-
tively, because the consequences of them
getting it wrong are often lethal.

They have to understand that most re-
quests for domestic protection orders
against abusive partners, parents or even
children, will happen after hours.

They also need to be aware that be-
cause of the literacy levels in the country,
courts should not rely on written submis-
sions but even become involved them-
selves and interview both the applicant
(the alleged victim of domestic violence)
and the respondent (the alleged perpetra-
tor) verbally in court to get to the bottom
of the matters.

These are just come of the guidelines
agreed upon this year by Lower Court
Management Committee, the governing
body of all regional court presidents and
chief magistrates in South Africa.

Drawn up by chief magistrates Renuka
Subban of Verulam, Ntombizodwa Nduna
of Kimberley and Mziwonke Hinxa of
Bloemfontein, the guidelines are intended
as a quick reference manual for magis-
trates faced with domestic violence cases.

Domestic violence cases should be held
in camera (in a court closed to the public)
and magistrates should act quickly to pro-
vide emergency remedies where victims
come to court with new facts on top of an
existing protection order. This could in-
clude ordering the immediate arrest of
the  person breaking the protecton order.

Magistrates, in terms of the new guide-
lines, must establish if the applicant has
received medical attention if in need and
if she has been physically or sexually as-
saulted.

They must establish if any weapons
have been used in previous incidents of
domestic violence and whether the re-
spondent possess a dangerous weapon.

Magistrates must also establish if the ap-
plicants have laid a charge or intend to, or
even if they are aware that they can do so.

They also have to establish what the
triggers are for the respondent’s violence,
such as alcohol, and when the violence
takes place, such as over the weekend, be-

cause this provides an opportunity not to
totally disrupt the family, but to rather im-
pose alternative restrictions on the re-
spondent.

Magistrates must also find out whether
the applicants have tried other means to
protect themselves and their children,
such as going to the police, social workers
or community street committees or com-
munity courts, but has received no help.

Interim domestic protection orders
may not be issued where there is no ur-
gency.

Urgency is defined as a situation where
the respondent has a firearm and has
threatened to use it against the applicant
or their children or relatives. A situation
is also urgent where the respondent has
used weapon in previous incidents
against the applicant or the children, or
where the applicant was seriously in-
jured in a previous incident.

It is also considered urgent where the
respondent has evicted the applicant and/
or the children from the family home.

If necessary magistrates can order
that children be placed in care and order
that the respondent pay the applicant
emergency monetary relief on a specific
date each month until the interim protec-
tion order is made final.

Both parties will then return at a later
date, where they will have a chance to argue
why the order should not be made final.

If it is made final, the respondent may
find himself being permanently ejected
from the communal home and forced to
pay emergency relief.

The court cannot effectively divorce
the couple where they are married, so
magistrates must inform the two parties
of what steps to be taken to get a divorce
and thereby split up the joint estate.

Children are
top priority in
changing
justice system
A critical part of the government’s bid to change the
justice system from one that is retributive to one that
is restorative is the issue of children.

By April 1 2010, the country will have its first ever
Child Justice Act, a law that tries to balance the
rights of victims with the reality that juvenile
offenders are the adults of tomorrow and have at all
costs to be rehabilitated – not made worse.

But the Bill, recently passed by Parliament, is not
inspired by philanthropy but by our Constitution and
international treaties and laws concerning children
that South Africa either subscribes to or is party to.

One of the concerns is that current criminal laws
do not allow the system to provide alternatives to jail.
There isn’t much middle ground – children either get
jail sentences or suspended sentences. They are
brought to court much like adults, and exposed to all
the bad aspects of the current system – including
adult criminal suspects and convicts .

A central feature of the Bill is the diversion of
matters away from the formal justice system in
appropriate cases. One of the main objectives of
diverson is to promote the child’s re-integration into
the community and reduce potential re-offending.

The Bill also seeks to balance the best interests
of the child and society, with due regard to the
victim’s rights.

And, if children have to be detained, then they
need to be detained in facilities  appropriate to their
age – away from adult criminals.

The problem of course, is there aren’t many non-
custodial options available,nor the people or resources
to manage them,which is why the Department of
Justice and Constitutional Development (DoJCD) has
launched a pilot project in five cities; Randburg in
Gauteng; Odi in North-West; Bellville in the Western
Cape; East London in the Eastern Cape; and,Kimberley
in the Northern Cape. 

There, DoJCD officials are working with the
Department of Correctional Services and Nicro (the
National Institute for Crime Prevention and the
Rehabilitation of Offenders), schools, the provincial
departments of education, the National Prosecution
Authority, the police, legal aid and local communities.

Together, they are looking for alternative
punishments, especially diversion programmes with
social workers and therapists. Diversion is closely
linked to restorative justice. Offenders take
responsibility for their crimes and make amends. In
doing this, they start a process of healing for their
victims, themselves, their families and the broader
community.

The diversion programmes develop life skills in
young offenders as an alternative to being jailed.

In terms of the pilot project, young suspects who
commit offences, will be charged and appear in
court. They will then be investigated by a probation
officer who will check with Nicro if they are suitable
for a non-custodial programme.

Offenders will not be considered for a diversion
programme unless they voluntarily admit to the crime.
The offender will be checked on by a probation officer,
who will submit progress reports to court.

Nicro will then continue to track and evaluate
progress, in close consultation with the probation
officer. The pilot programme is scheduled to end next
year, after which it will be rolled out to all magisterial
districts across the country.

The end result should be a much fairer system
and a dramatic drop in the number of juvenile
prisoners, sitting in prison with no access to formal
education for minor offences that could have been
far better dealt with in a number of ways.

Most importantly the cycle of crime will have
been broken and young offenders should not develop
into hardened adult criminals which is generally the
case if they land up in prison.
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6
The number of months regarded as the new benchmark for the
completion of sexual offences trials in the country’s “blueprint”
sexual offences courts.

7
The number of rights enshrined within the Victim’s Charter.

35
The number of child victim and witness rooms created with one-
way glass partitions sexual offences courts in 2005 

10
The minimum prescribed jail sentence for a first time rapist

10
The maximum days allowed before the parties to an interim
protection order under the new Stalking Bill must return to court.

52
The number of new Correctional Supervision Parole Boards
established in 2005 – the first time victims were able to make
representations to the  Parole Board and attend parole hearings.

366
The number of magisterial districts in South Africa

20 000
The number of government officials and personnel, police
officers and Train-the-Trainers been trained on the Victims
Charter across the country, including chairperson and vice-
chairpersons of all the Parole Boards.

50 000
The number of victims prepared for court by 66 court
preparation officers from the Victim Support Directorate in 2006.

54 000
The average number of reported rapes each year between 2001
and 2007

62%
The improved conviction rate in the newer Sexual Offences
Courts

95%
The best conviction rate of any of the country’s sexual offences
courts.

Magistrates need to act swiftly in cases of domestic violence and new legal guidelines enable them to do so.

A magistrate must
understand that
most protection

orders will happen
after hours”

A new law being proposed by the SA Law
Commision could provide even more protection to
women.

The Stalking Bill will make it a crime to contact
another person in any way that scares, harms or
intimidates them. It is a broad ranging law that
defines contact as anything from telephone calls to
letters, emails and faxes, whether or not any
conversation takes place. 

It includes loitering near or approaching the
other person’s workplace or home, or even where
they visit. It prohibits any behaviour that causes the
other person to change their lifestyle to avoid the
contact that they no longer feel safe enough to walk
outside their home or workplace or go so far as to
change how they travel home or to work.

The proposed law will empower police to arrest
stalkers who they believe have threatened or are
about to threaten their victims with violence.

Much like the Domestic Violence Act, anyone
who believes they are being stalked can apply at
any time for a protection order. And, like those

protection orders, anyone can apply for it on
another person’s behalf, as long as in the case of an
adult, the victim gives her written permission.

If the court is satisfied that there are grounds for
issuing such an order, it can do so even if the
respondent (the stalker) is not in court.

Like a domestic violence protection order, the
stalking protection order will be issued as an
interim ruling, in which both the victim and the
stalker will be told to return to court no later than
10 days from the issuing of the interim protection
order to argue why the order should not be made
permanent.

If the court finds that stalking did take place and
makes the order permanent, the clerk of the court
will send certified copies of the protection order to
the police station of the victim’s choice along with a
warrant of arrest. This warrant of arrest is
suspended and comes into action immediately that
the stalker tries to stalk the victim again.

The protection order will ban the stalker from
committing any more stalking or getting someone

else to help him stalk the victim. The stalker will be
banned from entering the victim’s home or
workplace.

The court can also make it compulsory that the
stalker gets psychological treatment, go for anger
management classes or get any other counselling
or treatment as it deems necessary.

Like a domestic protection order, if the court
believes the stalker has a gun or any other
dangerous weapon it can order that the police seize
these weapons from the stalker.

Likewise if the magistrate believes the stalker is
mentally ill or unstable, they can order that the
stalker is sent for mental observation.

The court may not put the victim’s address in
the protection order or any other details that will
make it possible for her to be stalked again.

Like any other court order, the victim can ask
that the protection order be withdrawn at any time,
if she feels the person no longer poses a risk.
Likewise, the stalker can appeal the decision to any
higher court if he feels it is unjustified.
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