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Mr. Chairman 

Distinguished Colleagues and fellow law reformers 

My task this afternoon is to address you on the topic “Best 

practices in Law Reform” and I plan to address this by drawing 

on the experiences that the Law Reform and Development 

Commission in Namibia has had over the past years. 

The Conference theme is Good Governance and the Rule of 

Law, I would like to exchange some views on the theme and 

where possible share the Namibian experience in that regard.  

The concept of the Rule of Law was developed by Professor 

Albert Venn Dicey (19151), contemplating the absence of wide 

powers in the hands of government officials. Where there is 

room for discretion there is room for arbitrariness.  In his 
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definition Dicey laid down general principles as prerequisites 

for the achievement of the rule of law, namely: 

 Provision and enforcement of human rights; 

 Equality before the law, and  

 Fair trial and punishment by ordinary courts2. 

Varsha Rajora3 holds the view that the Rule of Law is the 

supreme manifestation of human civilization and culture and is 

the new “lingua franca” of global moral thought. It is an eternal 

value of constitutionalism and an inherent attribute of 

democracy and good governance. 

The term is derived from the French phrase of “la principe de 

legalite” which means the principle of legality. It refers to a 

government based on the principles of law and not of men. In 

other words, the concept of principle of legality is opposed to 

arbitrary powers. It is a legal principle of general application, 

which is sanctioned by the recognition of authorities, and 

usually expressed in the form of a maxim or logical proposition 

called a “Rule,” because in doubtful or unforeseen 

circumstances it is a guide or norm for their decision. The Rule 

of Law provides that decisions should be made by the 
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application of known principles or laws without the 

intervention of discretion in their application4.  

The Rule of Law therefore means that law rules which is based 

on the principles of freedom, equality, non-discrimination, 

fraternity, accountability and non arbitrariness and is certain, 

regular and predictable.  

Prof. Sam Amoo in concluding on the Article on “The Rule of 

Law in Namibia” states that “The promulgation of the 

Constitution saw the evolution of a new constitutional 

paradigm oriented towards the achievement of the rule of law 

and the promotion and maintenance of human rights.” 

The Namibia Constitution is entrenched with a Bill of Rights 

and a provision that elevates the Constitution as the supreme 

law of Namibia. This has effectively replaced the doctrine of 

legislative sovereignty, which from the legal history of Namibia 

and South Africa was equated with legislative supremacy. This 

monumental development has provided the Namibian judiciary 

with a constitutional leverage to promote the principles of the 

rule of law and constitutionalism and protect and advance the 

fundamental rights of the individual. 

In further developing this new space, the Namibian Supreme 

Court in the case of Minister of Defence v Mwandinghi  

approved the dictum S v Acheson “that the Constitution of a 
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nation is not simply a statute which mechanically defines the 

structures of a government and the relations between the 

government and the governed. It is a mirror reflecting the 

national soul, the identification of the ideals and aspirations of 

a nation; the articulation of the values bonding its people and 

disciplining its government. The spirit and tenor of the 

Constitution must therefore preside over and permeate the 

processes of judicial interpretation and judicial discretion.” 

In another case of Government of the Republic of 

Namibia & another v. Cultura 2000, the Late Chief Justice 

Mohammed, as he then was, reiterated this approach to the 

interpretation of the Constitution as follows; “a Constitution is 

an organic instrument. Although it is enacted in the form of a 

statute, it is sui generis. It must broadly, liberally and 

purposively be interpreted so as to avoid the austerity of 

tabulated legalism and so as to enable it to continue to play a 

creative and dynamic role in the expression and the 

achievement of the ideals and aspirations of the nation, in 

articulation of the values bonding its people and disciplining 

its government.” 

 

Mr. Chairman 

On Good Governance and the process of conducting free and 

fair elections, especially the Namibia experience, I wish to 
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proffer the following insights. Through the agency of African 

Union, many African countries have collectively agreed to the 

principle of good governance and the rule of law at national and 

continental levels.  

Through the collective African plan and programme, known as 

New Partnership for Africa’s Development (NEPAD), African 

countries have pledge to eradicate poverty, foster socio-

economic development, and foster democracy and good 

governance. They have committed themselves to meeting 

specific standards related to democracy and good governance, 

and to a peer review process to monitor the enforcement of 

those standards in the region. The peer review would be carried 

out by a panel of eminent persons who would first undertake a 

base review of countries that have committed themselves to the 

review process.  

These were the initial ideas by the collective of African 

governments, now however there is a discernable absence of 

political will by some governments to follow through with these 

commitments. Emerging on the African scene, we are seeing 

new creative initiatives to fill this void; notable in this regard is 

the Mo Ibrahim Index of African Countries’ 

Performance on the Aspects of Good Governance and 

Rule of Law, Access to justice, etc. This is a welcome 

development, nonetheless. 
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On the issue of holding regular elections in, the Namibia 

experience demonstrates that since independence we have held 

regular elections for the Presidential and National and Regional 

as well as local government elections. Regular elections were 

held in 1989 for the Constituent Assembly that negotiated the 

Namibia Constitution and ushered in the independence of 

Namibia from South Africa on 21 March 1990.  

Thereafter, elections were held in November 1994, 1999, 2004 

and 2009. The two last elections were challenged in our courts 

for a number of reasons; the 2004 elections were challenged for 

electoral fraud by some opposition parties, the High Court 

ordered a recount of the votes, this recount, however did not 

result in a different electoral outcome. The 2009 elections are 

currently being challenged before the Namibian Courts, both 

the High Court and on appeal before the Supreme Court, it has 

been referred back to the High Court for reconsideration. 

The Electoral Act, Act No. 24 of 1992 has been amended several 

times to respond to the changing circumstances affecting 

elections in Namibia and the broader social environment. In 

1998 the Act was amended to grant autonomy to the Electoral 

Commission of Namibia. The ECN now reports to and receive 

its budget directly from parliament. The amendment provides 

for public advertisement of vacancies of members of ECN and 

Director of Elections. A selection committee comprising 

representatives of the Supreme Court, Law Society of Namibia, 
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and Office of the Ombudsman and Chief Executive Officer of 

the ECN screens all applications once received and conduct 

public interviews with shortlisted candidates. At least eight 

candidates’ names are submitted to the President who selects 

five from the list as members of the Electoral Commission. 

Both Mr. Joram Rukambe, a former Director of Elections in 

Namibia and Mr. Kemi Ogunsanya, a Conflict Prevention, 

Mitigation and Response Advisor at ACCORD5, are agreed that 

an important feature of Namibia’s democracy has been the 

commitment to good governance, sound public administration 

and transparent accountability 

 

Mr. Chairman 

I would now like to deal with issues of best practices in Law 

Reform. As I indicated earlier I would draw on the experiences 

of law reform in Namibia. As we all know the law reform 

process is a long and tedious one that requires a comprehensive 

and inclusive approach. Our experience demonstrates that the 

law reform process turns around the crucial aspect of   

thorough and in-depth consultations with stakeholders, 

especially on what their needs are, what deficiencies are with 

the existing law that they request to be reformed. The proper 
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outcome of this exercise assists the researcher tremendously as 

it guides the research process and the priorities that it makes. 

The Law Reform and Development Commission in Namibia 

consist of Commissioners, representing various sectors of the 

legal fraternity, which includes the state (Ministry of Justice), 

Law Society, University of Namibia, the Ombudsman and other 

members with specialized skills or expertise.  

A developing country like Namibia, with its manifold of 

developmental challenges, always has this need or the other 

that requires urgent attention by all parties. Therefore the 

choosing of projects for consideration for law reform is an 

important matter for the Commission, especially the scope of 

projects or priorities attached to it. The following are some 

criteria set by the Commission: 

 Importance of the issue  

The existing law must be deficient and 

unsatisfactory in a significant way and there must 

be a profound need for and support for such a 

reform of that specific law. 

 

 Availability of resources 

The project must match and fit in with existing 

human and financial resources. Through strategic 

partnerships with like minded organizations such 
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resources could be secured but it remains 

important to locate the project within the mix of 

priority framework of the Commission. 

 

 Suitability factor 

The questions at issue must be of a law nature and 

not predominantly political or ethical in nature. 

There must be a major problem in that specific area 

of the law. The problem must either affect many 

people seriously or fewer people very seriously. The 

field of the law must be amenable to systematic 

development through law reform. 

 

The term of office of our Commissioners is three years. In suit 

with arrangement a 3-year Work Program is therefore 

prepared which will run for the duration of these 

Commissioners. The Work Plan will outline all projects which 

the Commission will deal with during its tenure. To further 

compliment this, each researcher compiles an Annual 

Business Plan outlining all activities for the year with Project 

Plans or Initiation Documents for each project. These activities 

include Issue Papers, Discussion Papers, Surveys, Workshops, 

Consultation Meetings with specific deadlines for each activity 

detailed in the document. 
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The Law Reform Directorate operates as a Clearing House for 

legal problems or challenges existing and potential, as a result 

of that the Directorate Law Reform and Law Reform and 

Development Commission serves as dynamic agency that has 

developed special relationships with various institutions in the 

law development and law making process in our country. 

Institutions that I think of are the Law Faculty at the University 

of Namibia, Directorate Legislative Drafting in the Ministry of 

Justice, a sister directorate of ours, Cabinet Committee on 

Legislation, Parliamentary Standing Committee on Legislation 

and Constitutional Affairs. 

 

Mr. Chairman 

I would now like to pay attention to a crucial matter for all law 

reform agencies, which is the skills and competencies that law 

reform officials should have and which should be developed by 

the Law Reform agencies. Again drawing from our experiences, 

we have learnt that the demands made on law reform officers 

are many and varied.  Requests are often made from different 

quarters and each and every one is couched as the most urgent 

and deserving problem to which urgency must be devoted. The 

demands made on the Law Reform Agencies require that the 

research officer dedicated to such an assignment must be 
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strongly research oriented. The person must possess the 

following qualities: 

 Strong legal analytical abilities, 

 Sound knowledge of legal research methodologies, 

 Good grasp of legal principles and understanding of 

the law, 

 Good intellect, 

 Report drafting abilities, 

 Project management skills, and  

 Interpersonal skills. 

It is common knowledge that one does not always find all these 

qualities in any one person. Some of these must be developed 

over a period of time. I would therefore hope that the 

Association as a collective and the individual Law Commissions 

would pay serious and special attention to the need to develop a 

capacity building programme in their systems.   

 

I THANK YOU 

   

 


